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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC, et al, Docket No. 9437

Respondents.

N’ N N N N N N

ORDER DENYING THE ESI RESPONDENTS’ MOTION TO COMPEL
AND MOTION FOR LEAVE TO FILE REPLY

I. The Discovery Sought

The ESI Respondents (Express Scripts, Inc., Evernorth Health, Inc., Medco
Health Services, Inc. and Ascent Health Services LLC) have moved to compel
Complaint Counsel to designate a witness to give testimony in response to a Rule
3.33(c) deposition notice. In summary, the topics at issue on this motion concern
“discussions between Complaint Counsel and the insulin manufacturers.”!

By way of background, prior to filing the complaint against the Respondent
pharmacy benefit managers (“PBMs”), the FTC apparently also investigated
involvement by insulin manufacturers in what Complaint Counsel has called the
PBMSs’ “chase-the-rebate strategy” concerning insulin pricing.2 According to draft

FTC decisions and orders, never issued but disclosed to Respondents in this case,

1 ESI Respondents’ Motion at 3-4.
2 Id., Heipp Decl., Ex. K, at 4 (responding to Interrogatory No. 11).
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“[tlhe Commission . .. had reason to believe that [an insulin manufacturer] has
violated [Section 5 of the Federal Trade Commission Act], and that a complaint
should issue stating its charges in that respect.”3 No agreement was reached with
any manufacturer, however.*

Although “deeply troubled by the role drug manufacturers play’ in the
rebating and affordability issues in this case,” the Commission “exercised its
‘discretion’ and chose to ‘focusl] this vital enforcement action against the PBMs, who
sit at the center of the drug reimbursement system.”5 Thus, the Commission filed a
complaint against the Respondent-PBMs.

The ESI Respondents seek to have Complaint Counsel offer a witness to
testify to discussions with the insulin manufacturers concerning the potential
settlements, referred to above. According to the ESI Respondents, these discussions
will disclose Complaint Counsel’s views regarding “how the manufacturers were
harming competition and consumers.”® These views, they argue, can rebut
Complaint Counsel’s allegations in this case that insulin price increases are

“attribut[able] to Respondents’ conduct.”?

3 Id Ex. D, at 1. See also id. Exs. E-F, & Exs. A-C (draft federal court Stipulated Orders for
Permanent Injunctions). Complaint Counsel also produced other related material not included in the
ESI Respondents’ moving papers. Complaint Counsel’s Opposition, Kennedy Decl. 4.

4 Complaint Counsel’s Opposition, Kennedy Decl. § 3.

5 Id. at 2, quoting Press Release, Bureau of Competition, Statement re Lawsuit Against PBMs and
Role of Manufacturers (September 20, 2024), https://www.ftc.gov/system/files/ftc_gov/pdf/insulin-
manufacturing-statement.pdf.

6 ESI Respondents’ Motion at 1.
1d.
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The ESI Respondents argue that this deposition testimony from a witness
designated by Complaint Counsel may be compelled because:

1. It is relevant to the “causation” allegations (or defenses) in the case.8

2. FTC counsel can be required to disclose non-privileged information, and
the discussions involving insulin manufacturers are not privileged.®

3. Possible objections to admissibility of the testimony at trial are not a basis
for objecting to the discovery sought, and in any event the testimony would not be
barred as settlement discussion. 0

In opposition, Complaint Counsel contends that:

1. The deposition the ESI Respondents seek is not reasonably calculated to
yield relevant and admissible evidence. Instead, Complaint Counsel argues, the
discovery relates to potential settlement with the insulin manufacturers, which is
inadmissible at trial on policy grounds.

2. EST’s topics are duplicative. Complaint Counsel has already provided
substantial discovery, including “an interrogatory response that recounts, in detail,
information shared with the insulin manufacturers about the potential contents of a
settlement complaint on the calls identified in the notice [of deposition].”11

3. The burden of ESI’s proposed deposition outweighs any benefit. While

providing “little benefit because the information it seeks is irrelevant and

8 Id. at 5-7.
9]1d at 7.
10 Id. at 8-9.

11 Complaint Counsel’s Opposition at 7.
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duplicative,” Complaint Counsel would not only have to prepare a Rule 3.33(c)
witness to testify, but also have to “constantly maintain[l the boundaries of
privileged information—which necessarily pervades ESI’s topics.”12

II. The Ruling on the Motion to Compel

The crux of the matter is whether the testimony the ESI Respondents seek is
discoverable from Complaint Counsel. Objections based on duplication and burden
are, at best, peripheral and need not be addressed. For the reasons detailed below, I
deny the motion to compel.

FTC Rule 3.31(c)(1) permits discovery that “may be reasonably expected to
yield information relevant to the allegations of the complaint, to the proposed relief,
or to the defenses of any respondent.” However, discovery may be limited if it would
be “unreasonably . . . duplicative” or “[t]he burden and expense of the proposed
discovery” would “outweigh its likely benefit.”13 Discovery should also be “denied or
limited” to preserve an applicable privilege.14

Courts “take a critical view” of attempts to depose opposing counsel.15 The
concerns are heightened when, as here, opposing counsel is a government enforcer
whose pre-complaint investigative activity and decision-making is the target of the
discovery. FTC practice has given rise to a well-developed body of law holding that

discovery is not permitted in “an attempt to probe the mental processes” of the FTC

12 Jd. at 8.
1316 C.F.R. § 3.31(c)(2).
14 Jd. § 3.31(c)(4).

15 FTC v. U.S. Grant Res., LLC, No. 04-596, 2004 WL 1444951, at *10 (E.D. La. June 25, 2004)
(discussing authorities).
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“In investigating respondents and the decision leading up to the complaint” in the
case.16 Information “of this nature is ordinarily privileged” as it “relatels] to an
integral part of the decision-making process” of the FTC, and often would also “be
privileged as attorney’s work product.”17

Thus, in Matter of Exxon Corp., the Commission wrote:

[Tt has long been settled that the adequacy of the Commission’s “reason to
believe” a violation of law has occurred and its belief that a proceeding to stop
it would be in the “public interest” are matters that go to the mental
processes of the Commissioners and will not be reviewed by the courts. Once
the Commission has resolved these questions and issued a complaint, the
issue to be litigated is not the adequacy of the Commaission’s pre-complaint
information or the diligence of its study of the material in question but
whether the alleged violation has in fact occurred.18

This Court applied Exxon in this very case, denying motions by Respondents
to issue subpoenas duces tecum to the Commissioners and the FTC’s Office of Policy
Planning.1® Regarding documents reflecting Commissioner communications with
nonparties on matters relating to the complaint’s allegations, the Court further
wrote:

Respondents are undertaking what appears to be a fishing expedition to
obtain discovery into the Commission’s decision making in issuing the
Complaint. They cite to various public statements made by the
Commissioners and state they seek to learn “what shaped those views.” . . .

16 Matter of School Services, Inc., No. 8729, 1967 FTC Lexis 125, at *5 (June 16, 1967) (footnote
omitted).

17 Jd. (citation and footnote omitted). See also Matter of American Medical Ass’n, No. 9064, 1976 FTC
Lexis 422, at *4 (Mar. 31, 1976) (“[Rlespondent is not entitled to probe the Commission's mental
processes leading up to the decision to issue the complaint herein.”).

18 No. 8934, 1974 FTC Lexis 226, at *2-3 (June 4, 1974).

19 Matter of Caremark Rx, LLC, No. 9437, 2025 WL 711512 & 711513, at *2 (FTC ALJ Jan. 27,
2025).
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Absent extraordinary circumstances, any attempt to probe the mental
processes of the Commissioners is outside the scope of discovery.20

FExxon and the many similar decisions apply, regardless of the discovery
procedure used. Accordingly, the result—denial of discovery—does not change
merely because the ESI Respondents seek to pursue a Rule 3.33(c)(1) deposition,
instead of document production.?2!

Two rulings in Matter of LabMD, Inc.?2 arose from deposition subpoenas
seeking testimony from Complaint Counsel attorneys who communicated with non-
parties. The Court quashed the subpoenas, in part because “once an administrative
complaint is issued, the decision making process preceding such issuance is not
discoverable in the ensuing litigation absent extraordinary circumstances.”?3 Thus,
“the Commission’s pre-complaint process and decision to issue a complaint against
LabMD are not relevant or reasonably calculated to lead to the discovery of
admissible evidence.”24 The only deposition permitted was limited to

communications with a non-party when Complaint Counsel did not object.25

20 2025 WL 711513, at *4 (citations omitted).
21 See:

Depositions: Matter of Traftic Jam Events, LLC, No. 9395, 2021 FTC Lexis 33 (ALJ July 23,
2021) (deposition); Matter of Axon Enter., Inc., No. 9389, 2020 FTC Lexis 124 (ALJ July 21, 2020)
(deposition).

Documents: Matter of Graber Mfz. Co., No. 8038, 1965 FTC Lexis 135 (Dec. 13, 1965); School
Services, 1967 FTC Lexis 125 (and depositions).

Interrogatories: Matter of Intuit, Inc., No. 9408, 2022 WL 16960876 (FTC ALJ Oct. 31, 2022).
22 No. 9357, 2014 FTC Lexis 22 (ALJ Jan. 30, 2014) and 2014 WL 985170 (ALJ Feb. 25, 2014).
23 2014 WL 985170, at *2 (discussing authorities). See also 2014 FTC Lexis 22, at *14.
24 2014 FTC Lexis 22, at *13. See also 2014 WL 985170, at *4, 6.
252014 WL 985170, at *6-7.
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In a third LabMD ruling, the Court upheld a Rule 3.33(c)(1) deposition
limited to: (1) how Complaint Counsel came to receive a particular file and came to
learn of a particular event; and (2) the bases for Complaint Counsel’s contentions
that certain practices by Respondent were not reasonable and caused harm alleged
1n the complaint.26 However, on each deposition topic, the Court emphasized the
limits of its ruling:

[N]othing in this ruling is intended to overrule or alter the limitations cited
in the January 30 Order and the February 25 Order that pre-complaint
attorney communications with [non-parties] SPD, Tiversa, Dartmouth
College, and Eric Johnson may not be elicited to derive the FTC’s decision
making process in determining to investigate or prosecute this case.

*k%

[Clonsistent with prior rulings in this case, Respondent may not inquire
generally into the legal standards the FTC used in the past and is currently
using to determine whether an entity's data security practices are unfair
under Section 5. In addition, to prevent improper inquiry into privileged
matters, Respondent will also be barred from inquiring into the legal
opinions, legal reasoning, mental processes or decision making of the Bureau
[of Consumer Protection], its directors, officers, or employees, or of the
Commission, with respect to Section 5 enforcement standards.

*k%

Respondent is not entitled to inquire, and will be barred from inquiring, into
the legal opinions, legal reasoning, mental processes or decision making of
BCP, or its directors, officers, or employees, or of the Commission, with
respect to the contention that Respondent’s practices caused, or are likely to
cause, consumer harm. . . . Respondent may not inquire into why, or how, the
factual bases of the allegations in the Complaint justify the conclusion that
Respondent violated the FTC Act, because such inquiry is tantamount to a

26 No. 9357, 2014 FTC Lexis 45, at *11-12, 16-17, 19-20 (ALJ Mar. 10, 2014).
7
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request for the mental impressions, conclusions, opinions or legal theories of
the FTC.27

By applying privilege and discovery immunity principles, the federal courts
similarly recognize these discovery limits.28

It is no answer to argue that discovery may lead to the discovery of
admissible evidence: “Precedent holds that the reasons for issuing a complaint and
the information considered or evaluated prior to issuance, are outside the scope of
discovery, absent extraordinary circumstances. . . . Moreover, any attempt to probe
the mental processes of investigators and the decision-making leading up to the
complaint is ordinarily privileged since [such information relates] to an integral
part of the decision-making process of government.”29 Theses limitations on what
“may” otherwise be relevant are firmly rooted in the policy considerations the case
law recognizes.

The ESI Respondents’ argument that the deposition sought could enable it to
probe “causation” is equally unpersuasive.

First, as in LabMD, the ESI Respondents seek to “elicit[] information
concerning the pre-Complaint investigation and the Commission’s decision making

in issuing the Complaint” in order “to challenge the bases of the Commission’s

2792014 FTC Lexis 45, at *14, 18, 20-21 (cleaned up). See also id. at *22, | 3 (repeating prohibitions
on questioning).

28 See Complaint Counsel’s Opposition at 4-5 (denying discovery to probe government investigation),
5-6 (applying settlement-related limitations), 8-9 (privilege and work product immunity).

29 Matter of Axon Enter., Inc,. No. 9389, 2020 FTC Lexis 127, at *7 (ALJ July 21, 2020) (cleaned up;
footnote and authorities omitted). See also Matter of American Medical Ass’n, 1976 FTC Lexis 422,
at *5 (“mere possibility . . . does not overcome the strong public policy inherent in the protection of
the work product of the lawyer.”) (cleaned up); Matter of LabMD, 2014 FTC Lexis 22, at *17-19
(discussing policy considerations underlying discovery limitations).

8
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commencement of this action.”3 But “the Commission’s decision on whether to issue
[a] complaint is within its discretion. Preservation of the integrity of the
administrative process precludes an inquiry into this Agency’s mental processes
leading up to that decision.”3! Put another way, whether the Commission had
“reason to believe that a violation of law has occurred, which it must find before
1ssuing a complaint . . . is an issue committed to agency discretion which will not be
judicially reviewed.”32

Whether styled as rebuttal to Complaint Counsel’s prima facie proof or as a
defense, the discovery sought necessarily intrudes on the Commission’s decision-
making process. For example, in Matter of R.H. Macy & Co., the Respondent sought
discovery designed to show it had “been treated differently from its competitors.”33
The Commission rejected the effort:

All that the respondent is challenging in effect is the Commission’s authority
to exercise its discretion in the issuance of a complaint in this matter while
administratively closing investigations in other matters with related charges.
The Commission, however, is vested with discretion in bringing a complaint

. ... It has the administrative discretion to decide whether or not to proceed
against individual respondents or on an industrywide basis, and it alone is
empowered to develop that enforcement policy best calculated to achieve the
ends contemplated by Congress.34

30 2014 FTC Lexis 22, at *15.
31 Matter of Seeburg Corp., No. 8682, 1966 FTC Lexis 231, at *20 (Oct. 25, 1966) (footnote omitted).

32 Matter of Flowers Indus., Inc., No. 9148, 1981 FTC Lexis 117, at *6 (ALJ Sept. 11, 1981) (citing
authorities). See also Matter of Graber Mfg Co., 1965 FTC Lexis 135, at *11 (discovery sought was
“an obvious attempt to intrude upon the Commission’s mental processes leading up to this
proceeding. This is not a proper subject for inquiry in the course of a discovery proceeding.”).

33 No. 8650, 1965 FTC Lexis 121, at *8 (Sept. 30, 1965).
34 Jd. at *9 (cleaned up).
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This Court similarly denied the OptumRx and Caremark Respondents’ motion for
subpoenas duces tecum to probe alleged “selective prosecution.”35

That the ESI Respondents’ argument concerns the insulin manufacturers—
suppliers, rather than competitors as in K. H. Macy—is a “distinction without a
difference . ... Ultimately, the discovery seeks to uncover the reasons and decision-
making process that led to the FTC” filing its complaint here.36 The governing
principle is the same: “the FTC’s decision-making process for determining whether
to bring an action . . . constitutes an attempt to discover the underlying reasoning
for filing a complaint, and is outside the scope of discovery . .. .”37

The ESI Respondents’ argument that admissibility considerations regarding
settlement communications do not preclude discovery is a strawman.3® The obstacle
to discovery is not the possibility that communications between Complaint Counsel
and the insulin manufacturers could implicate settlement discussions. The obstacle

1s that the deposition testimony sought necessarily would intrude into the

35 Matter of Caremark Rx, LLC, 2025 WL 711513, at *4-5 (citing authorities).

36 Matter of Axon Enter., Inc., No. 9389, 2020 FTC Lexis 125, at *6 (ALJ July 30, 2020) (quashing a
Rule 3.33(c)(1) subpoena).

37 Id. at *6-7. See also Matter of Hoechst Marion Roussel, Inc., No. 9293, 2000 WL 33944047, at *5
(FTC Sept. 14, 2000) (striking selective prosecution elements of the Respondent’s defense since “the
Commission may, within its broad discretion, choose to proceed against one, a few, or all members of
an industry”); Matter of Flowers, 1981 FTC Lexis 117, at *12 (denying discovery of materials relating
to “issuance of the complaint” against another industry participant as the discovery sought involved
“a determination by the Commission which is committed to agency discretion.”); Matter of Cavanagh
Cmtys. Corp., No. 9055, 1976 FTC Lexis 133, at *2 (ALJ Sept. 29, 1976) (rejecting discovery designed
to show “that other corporations have engaged in practices similar to those charged here.”) (citing
authorities). Cf. Matter of Axon, 2020 FTC Lexis 124, at *6 (denying “discovery of the process and
decision-making that resulted in the FTC, rather than DOJ, bringing this enforcement action
against Axon.”).

38 ESI Respondents’ Motion at 8.
10
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Commission’s decision-making regarding the complaint it did issue against the ESI
Respondents and the other PBMs.

Indeed, insofar as the likelihood of intrusion might be debatable, the
deposition testimony the ESI Respondents seek not only implicates internal
deliberative processes, but also butts up against the strong policy of promoting
settlement, which constrains discovery and trial proof. Complaint Counsel’s
“slippery slope” argument is well-taken; deposition questioning would require
“constantly maintaining the boundaries of privileged information” against
inadvertent disclosure, including that arguably arising from documents used to
prepare.39 Ensuing disagreement among the parties is predictable. As the Court
wrote in United States v. Philip Morris Inc.,*° depositions of opposing counsel
“Inevitably raise work product and attorney-client privilege objections; the
resolution of these objections adds to the time and expense of litigation.” Adding
potential settlement to the mix exacerbates concerns—as well as the opportunities
for disputation.

To be sure, discovery from Complaint Counsel or other FTC personnel may be
afforded in “extraordinary circumstances,” but that is the exception, not the rule.
For example, in Matter of Traffic Jam Events, the Court permitted a deposition

where the witness had submitted a declaration in a related case. The questioning

39 See Complaint Counsel’s Opposition at 8-9.

40 No. 99-2496, 2002 WL 35667874 at *1 (D.D.C. Nov. 14, 2002).
11
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was permitted “solely on the statements made” in the declaration.4! The ESI
Respondents have made no comparable showing here, however.

The ESI Respondents may, if they wish, seek to develop discovery that will
enable them to put the insulin manufacturers on trial as the culprits with pricing
power, or as contributors to its exercise. But discovery from Complaint Counsel will
not be ordered to enable the ESI Respondents to argue that responsibility for the
alleged anti-competitive or otherwise unfair practices lies elsewhere. Instead, the
ESI Respondent’s discovery, and proof at trial, must be derived from other sources
and pursued within applicable limits—something that may have to be addressed in
subsequent proceedings. As the Court held in Matter of Cavanagh Communities
Corp., “Counsel for Cavanagh remains free to call such witnesses as he chooses and
to offer such documentary evidence as he can generate to establish his defenses,
subject of course to the restraints the Commission’s rules provide insofar as
admissibility is concerned. . . . However, respondents have not and will not be
allowed discovery to probe the mental processes leading to the issuance of the
complaint in this matter in the hope of uncovering evidence to buttress their claims

742
One of the LabMD rulings is illustrative. As to one subpoenaed FTC witness,

Sheer, LabMD failed to show it had “sought to depose any representatives” of the

41 2021 FTC Lexis 33, at *6.

421976 FTC Lexis 133, at *2 (citation omitted). See also, e.g., Matter of Basic Res., LLC, No. 9318,
2006 WL 159736, at *7-8 (FTC ALJ Jan. 10, 2006) (motion in /imine proceeding).

12
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non-party with whom Sheer had communicated. Thus, deposing Sheer was not “the
only means” to obtain discoverable information.43

The ESI Respondents string cite—but do not discuss—several federal
decisions that can be read to hold that the FTC may be subject to a Rule 30(b)(6)
deposition, the rough counterpart of Rule of Practice 3.31(c).4¢ None, however, raise
any issue comparable to that presented here. Discovery was not sought to probe the
basis for issuance of an enforcer’s complaint against the defendant there sued,
instead of (or conceivably in addition to) naming other persons. Similarly,
Complaint Counsel has not disputed on this motion that to prevail on the merits at
trial, it must prove a causal connection between Respondents’ conduct and harm to
patients, health plans and perhaps others who use or purchase insulin.45 But for the
reasons already discussed, that does not entitle the ESI Respondents to the

deposition sought.

The ESI Respondents’ motion to compel is DENIED. This is not, however, a

ruling on the admissibility of any evidence at trial.

432014 FTC Lexis 22, at *10-11. See also Matter of Champion Spark Plug Co., No. 9141, 1980 FTC
Lexis 200, at *6 (ALJ Dec. 16, 1980) (document production from Complaint Counsel was
unwarranted where the material could “be obtained directly from the industry, of which respondent
is a member.”) (footnote omitted); Order Denying Respondent’s Motion to Compel Deposition
Testimony, Matter of HomeAdvisor, Inc., No. 9407, at 3 (ALJ FTC Aug. 12, 2022) (available at
https://lwww.ftec.gov/system/files/ftc_gov/pdf/D09407%20-%200RDER%20DENYING%
20RESPONDENT_S%20MOTION%20T0%20COMPEL%20DEPOSITION%20TESTIMONY .pdf)
(testimony from nonparties provided the information respondent sought). C£ Matter of Axon, 2020
FTC Lexis 125, at *10 (quashing a Rule 3.33(c)(1) subpoena where the information sought was
obtainable from public sources).

44 ESI Respondents’ Motion at 5.
45 Id. at 5-6.

13
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III. The Ruling on the Motion for Leave to Reply

The ESI Respondents have also moved for permission to file a reply.
However, FTC Rule 3.22(d) provides that a “moving party shall have no right to
reply, except for dispositive motions or as otherwise permitted by the
Administrative Law Judge or the Commission. Reply and surreply briefs to motions
other than dispositive motions shall be permitted only in circumstances where the
parties wish to draw the Administrative Law Judge’s or the Commission’s attention
to recent important developments or controlling authority that could not have been

raised earlier in the party’s principal brief.”

The ESI Respondents proposed filing does not meet the Rule’s
requirements.46 Much the contrary, it fails to address the well-established line of
authority barring discovery directed to internal FTC mental processes and decision-

making, absent extraordinary circumstances not shown here. The motion to file a

reply is DENIED.

ORDERED: Jay L. Himee

Jay L. Himes
Administrative Law Judge

Date: January 12, 2026

46 See, e.g., Matter of Traffic Jam Events, LLC, No. 9395, 2020 WL 6938319, at *1 n.1 (ALJ Nov. 20,
2020).
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