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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of 

Caremark Rx, LLC; 

Zinc health services, LLC; 

Express Scripts, Inc.; 

Evernorth Health, Inc.; 

Medco Health Services, Inc.; 

Ascent Health Services LLC; 

OptumRx, Inc.; 

OptumRx Holdings, LLC; 

and  

Emisar Pharma Services LLC. 

Docket No. 9437 

ESI RESPONDENTS’ MOTION FOR LEAVE TO FILE REPLY IN SUPPORT OF 
THEIR MOTION TO COMPEL TESTIMONY 

The ESI Respondents respectfully request leave pursuant to Rule 3.22(d) to file the 

attached reply brief in support of their Motion to Compel Testimony from Complaint Counsel. In 

their Opposition to ESI’s Motion to Compel (“Opp.”), Complaint Counsel for the first time 

clearly admitted their “view that the insulin manufacturers’ conduct contributed to the harm in 

this case,” Opp. at 6 (emphasis added), and mischaracterized and misstated multiple arguments 

in the ESI Respondents’ motion. The ESI Respondents could not have anticipated the “important 

development[]” of this admission or Complaint Counsel’s misstatements in their “principal 

brief.” 16 C.F.R. § 3.22(d). The ESI Respondents respectfully request that they be permitted to 

file the attached reply that briefly addresses these new points. See In the Matter of Polypore Int’l, 

No. 9327, “Order on Respondent’s Motion For In Camera Treatment” (Apr. 27, 2009) (granting 
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motion for leave to file reply when respondents sought to “address omissions and several 

misleading assertions in Complaint Counsel’s Response”). 

Dated: January 9, 2026 Respectfully submitted, 

/s/ Daniel J. Howley 
Daniel J. Howley 
Charles F. Rule 
Margot Campbell 
Justin T. Heipp  
RULE GARZA HOWLEY LLP 
901 7th Street NW 
Washington, D.C. 20001  
Telephone: (202) 843-9280 
howley@rulegarza.com 
rule@rulegarza.com 
campbell@rulegarza.com 
heipp@rulegarza.com 
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CONFERENCE STATEMENT 

Pursuant to Paragraph 4 of Amended Scheduling Order #2 entered in this matter on 

September 29, 2025, I certify that counsel for the ESI Respondents contacted Complaint 

Counsel on January 9, 2026, in an effort in good faith to resolve by agreement the issues raised 

by this motion for leave but has been unable to reach such agreement. 

/s/ Daniel J. Howley 

Counsel for Express Scripts, Inc., Evernorth 
Health, Inc., Medco Health Services, Inc., and 
Ascent Health Services LLC 

3 



   

 
 

 

 

 

 

 

 

 

 

   

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 01/09/2026 OSCAR NO. 614644 -PAGE Page 4 of 11 * PUBLIC * 

PUBLIC 

EXHIBIT A 



   

 

  
  

  
 

 

 

  

 

 

  

 

 

 
 
 
 
 
 
 

  

 

     
 

 

     

   

  

  

 

  

   

  

  

  

 

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 01/09/2026 OSCAR NO. 614644 -PAGE Page 5 of 11 * PUBLIC * 

PUBLIC 

UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of 

Caremark Rx, LLC; 

Zinc health services, LLC; 

Express Scripts, Inc.; 

Evernorth Health, Inc.; 

Medco Health Services, Inc.; 

Ascent Health Services LLC; 

OptumRx, Inc.; 

OptumRx Holdings, LLC; 

and  

Emisar Pharma Services LLC. 

Docket No. 9437 

ESI RESPONDENTS’ REPLY IN SUPPORT OF THEIR 
MOTION TO COMPEL TESTIMONY 

Complaint Counsel’s Opposition reveals little dispute over what really matters. They 

admit for the first time their “view that the insulin manufacturers’ conduct contributed to the 

harm in this case.” Opp. at 6 (emphasis added). They do not dispute that the facts about the 

manufacturers’ conduct are relevant. Id. at 4. They do not dispute that they prepared 

Id. at 3, 6. 

They do not dispute that they disclosed information about  in oral 

discussions with the manufacturers. Id. They do not dispute that their conversations with the 

manufacturers are not privileged. Id. at 8. And yet, they persist in seeking to hide these relevant, 

non-privileged statements from discovery. This gamesmanship should not be permitted. 

Faced with these undisputed facts, Complaint Counsel has resorted to mischaracterizing 

the ESI Respondents’ motion. First, Complaint Counsel asserts that the ESI Respondents are 
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seeking a “legal opinion.” Id. at 4. That is not true. The ESI Respondents’ motion seeks 

testimony about Complaint Counsel’s statements regarding the insulin manufacturers’ conduct 

and “the facts conveyed in those statements.” ESI Respondents’ Motion to Compel Testimony 

(“Mot.”) at 5. By mischaracterizing what the ESI Respondents are seeking, Complaint Counsel 

avoids grappling with this Court’s decision in LabMD, which allowed a Rule 3.33(c) deposition 

of Complaint Counsel, finding that the respondent was “entitled to discovery of facts that form 

the basis for the allegations of the Complaint.” In theMatter of LabMD, Dkt. No. 9357, “Order 

Granting in Part and Denying in Part Complaint Counsel’s Motion For Protective Order 

Regarding Rule 3.33 Notice Of Deposition” (Mar. 10, 2014), at 4. 

Second, Complaint Counsel incorrectly states that the ESI Respondents contend that 

Federal Rule of Evidence 408 “does not apply to settlement statements with another party.” Opp. 

at 5. In reality, the ESI Respondents made the straightforward point that Rule 408 means what it 

says—that offers to compromise “the claim” and compromise negotiations about “the claim” are 

not admissible to prove or disprove the validity of that claim. See Fed. R. Evid. 408(a); Mot. at 

8-9. Complaint Counsel should not be permitted to sidestep the plain text of Rule 408 or the case 

law holding that “Rule 408 only bars the use of compromise evidence to prove the validity or 

invalidity of the claim that was the subject of the compromise, not some other claim.’” 

Uforma/Shelby Business Forms, Inc. v. N.L.R.B., 111 F.3d 1284, 1293–94 (6th Cir. 1997) 

(quoting 23 Fed. Prac. & Proc. Evid. (Wright & Miller) § 5314)). The cases that Complaint 

Counsel cites are consistent with this prevailing view, as they relate to settlements between 

parties and nonparties over the same liability or damages claims, not different ones. See 

Portugues-Santana v. Rekomdiv Int’l, 657 F.3d 56, 62-63 (1st Cir. 2011) (settlement with 

nonparty was not admissible to reduce damages award when the same damages were the subject 
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of the settlement); Branch v. Fid. & Cas. Co. of New York, 783 F.2d 1289, 1294 (5th Cir. 1986) 

(same); United States v. Contra Costa Cnty. Water Dist., 678 F.2d 90, 92 (9th Cir. 1982) (same). 

Third, while not claiming privilege over their conversations with manufacturers, 

Complaint Counsel suggests that the ESI Respondents are either seeking their “written notes” or 

at least that they would need to rely on such sources to supply the requested testimony. Opp. at 9. 

But the ESI Respondents are expressly not seeking any materials not disclosed to third parties. 

Rather, the ESI Respondents are seeking testimony regarding what was said during the extensive 

non-privileged discussions between Complaint Counsel and the manufacturers. Mot. at 1. 

Complaint Counsel’s assertion that it would be overly burdensome to sit for the deposition or 

consult written notes is belied by their apparent willingness to provide information in an 

interrogatory response, which would presumably involve a similar exercise, and in any event 

would be a routine step to prepare for a Rule 3.33(c) deposition. Given Complaint Counsel’s 

deficient previous supplements to their interrogatory responses, yet another round of 

supplementation would be futile.  

Complaint Counsel should not be allowed to continue to hide relevant, non-privileged 

statements from discovery, particularly where Complaint Counsel admits that those statements 

blamed third parties, not Respondents, for the supposed harm alleged in the Complaint. This 

Court should grant the ESI Respondents’ motion to compel.  
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Dated: January 9, 2026 Respectfully submitted, 

/s/ Daniel J. Howley 
Daniel J. Howley 
Charles F. Rule 
Margot Campbell 
Justin T. Heipp  
RULE GARZA HOWLEY LLP 
901 7th Street NW 
Washington, D.C. 20001  
Telephone: (202) 843-9280 
howley@rulegarza.com 
rule@rulegarza.com 
campbell@rulegarza.com 
heipp@rulegarza.com 
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of 

Caremark Rx, LLC; 

Zinc health services, LLC; 

Express Scripts, Inc.; 

Evernorth Health, Inc.; 

Medco Health Services, Inc.; 

Ascent Health Services LLC; 

OptumRx, Inc.; 

OptumRx Holdings, LLC; 

and  

Emisar Pharma Services LLC. 

Docket No. 9437 

[PROPOSED] ORDER ON ESI RESPONDENTS’ 
MOTION TO COMPEL TESTIMONY 

Upon consideration of the ESI Respondents’ Motion for Testimony, Complaint 

Counsel’s Opposition, and the ESI Respondents’ Reply: 

IT IS HEREBY ORDERED that the Respondents’ Motion is GRANTED. 

ORDERED: ____________________________________ 

Jay L. Himes 
Administrative Law Judge 

Date: ______________________________ 
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CERTIFICATE OF SERVICE 

I hereby certify that no portion of this filing was drafted by generative artificial 
intelligence (“AI”) (such as ChatGPT, Microsoft Copilot, Harvey AI) and that on January 9, 
2026, I filed the foregoing document electronically using the FTC’s E-Filing system, which will 
send notification of filing to: 

April Tabor  
Secretary 
Federal Trade Commission  
600 Pennsylvania Ave., NW, Rm H-113 
Washington, DC 20580  
ElectronicFilings@ftc.gov 

The Honorable Jay Himes 
Office of Administrative Law Judges 
Federal Trade Commission 
600 Pennsylvania Ave. NW, Rm. H-110 
Washington, DC 20580 
oalj@ftc.gov 

I also certify that I caused the foregoing document to be served via email to: 

Bradley S. Albert Michael J. Perry Steven Pyser 
Lauren Peay Sophia A. Hansell Kathryn Hoover 
Rebecca L. Egeland Gibson, Dunn & Crutcher LLP Williams & Connolly LLP 
Federal Trade Commission  1700 M. St. NW 680 Maine Avenue SW 
600 Pennsylvania Avenue, NW Washington, DC 20036 Washington, DC 20024 
Washington, DC 20580  KLimarzi@gibsondunn.com spyser@wc.com 
Tel: (202) 326-2990 MJPerry@gibsondunn.com khoover@wc.com 
Fax: (202) 326-3384 SHansell@gibsondunn.com Tel: (202) 434-5000 
Email: regeland@ftc.gov 

Matthew C. Parrott Michael Cowie 
Counsel Supporting the Gibson, Dunn & Crutcher LLP Rani Habash 
Complaint 3161 Michelson Drive, Suite 1200 Elena Kamenir 

Irvine, CA 92612 Dechert LLP 
MParrott@gibsondunn.com 1900 K Street NW 

Washington, DC 20006 
mike.cowie@dechert.com 

Counsel for Respondents OptumRx, mani.habash@dechert.com 
Inc.; OptumRx Holdings, LLC; and elena.kamenir@dechert.com 
Emisar Pharma Services LLC Tel: (202) 261-3300 

Counsel for Caremark Rx, 
LLC and Zinc Health 
Services, LLC 

mailto:elena.kamenir@dechert.com
mailto:mani.habash@dechert.com
mailto:oalj@ftc.gov
mailto:ElectronicFilings@ftc.gov
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Respectfully submitted, 

/s/ Justin T. Heipp 
Counsel for Express Scripts, Inc.,  
Evernorth Health, Inc., Medco Health 
Services, Inc., and Ascent Health  
Services LLC 




