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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

PUBLIC

In the Matter of 

Caremark Rx, LLC; 

Zinc Health Services, LLC; 

Express Scripts, Inc.; 

Evernorth Health, Inc.; 

Medco Health Services, Inc.; 

Ascent Health Services LLC; 

OptumRX, Inc.; 

OptumRx Holdings, LLC; 

and 

Emisar Pharma Services LLC. 

Docket No. 9437 

RESPONDENTS’ OPPOSITION TO NON-PARTY ELI LILLY AND COMPANY’S 
MOTION TO QUASH RESPONDENTS’ SUBPOENAS AD TESTIFICANDUM FOR 

FRANK CUNNINGHAM AND JOANNE SELLNER 

The Court should reject the attempt by Eli Lilly and Company (“Lilly”) to avoid the 

depositions of two witnesses with relevant, non-duplicative knowledge about important issues in 

this case. During the pre-Complaint investigation, Lilly itself identified one of these witnesses, 

Frank Cunningham, 1 

Nevertheless, Lilly seeks to block Respondents from deposing Cunningham, who can speak to 

Lilly’s list price decisions, formulary access and rebate strategy, copay and other affordability 

programs; key market events; and the impact of government actions on Lilly’s pricing today and 

throughout the entire period relevant to this litigation. Lilly also seeks to block the deposition of 

Joanne Sellner, who has responsibility for negotiating with the OptumRx Respondents and was 

previously examined by Complaint Counsel during their investigation.  

1 Bergmann Decl., Ex. A-1 at FTC-PROD-00005392. 

1 
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Respondents are entitled to discovery “to the extent that it may be reasonably expected to 

yield information relevant to the allegations of the complaint, to the proposed relief, or to the 

defenses of any respondent.” 16 C.F.R. § 3.31(c)(1). “A nonparty seeking to quash a subpoena 

has the burden of demonstrating why discovery should be denied.” Homeadvisor, Inc., No. 9407, 

2022 WL 4483130, at *2 (ALJ Sept. 26, 2022) (citing In re Polypore Int’l, Inc., No. 9327, 2008 

WL 4947490, at *6 (ALJ Nov. 14, 2008) (denying motion to quash subpoena ad testificandum). 

The burden on the nonparty increases to a “heavy burden” if the information sought is relevant. 

Phoebe Putney Health Sys., Inc., No. 9348, 2013 WL 2444710, at *4 (ALJ May 30, 2013) 

(“Parties resisting discovery of relevant information carry a heavy burden of showing why 

discovery should be denied.”) (citing In re Polypore Int’l, 2008 FTC LEXIS 155, *16 (ALJ Nov. 

15, 2008)) (emphasis added). 

I. Lilly Has Not Met Its Burden To Avoid A Deposition Of Frank Cunningham. 

A. Cunningham’s Deposition is Reasonably Expected to Yield Relevant 
Information. 

Cunningham leads the organization at Lilly responsible for, among other things,  

(1) rebate negotiations with Respondents and (2) copay and other affordability programs 

sponsored by Lilly—both highly relevant topics to this litigation.2 Throughout the relevant time 

period, he has had responsibility for for Lilly’s insulin and non-insulin 

products and has been closely involved in shaping Lilly’s pricing and formulary bidding 

strategy.3 Indeed, documents produced by Lilly and Respondents show that Cunningham 

regularly held meetings with Respondents, as well as meetings with major wholesalers and 

2 Bergmann Decl., Ex. D at FTC-PROD-00001474; id., Ex. E at FTC-PROD-00001533, -1557, -1569; id., Ex. G; id., 
Ex. H. 
3 Id.; see also Bergmann Decl., Exs. I & I-1; id., Exs. J and J-1. 

2 
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pharmacies.4 Cunningham has also served continuously on Lilly’s Pricing Reimbursement and 

Access Steering Committee (“PRASC”), the committee responsible for approving insulin pricing 

and rebate offers.5 

Lilly previously touted the significance of Cunningham’s role and his knowledge of the 

company’s insulin products to the FTC. 

6 Lilly identified 

 Cunningham was included 

8 Later that month, Lilly provided 

Complaint Counsel with an initial list of proposed custodians. 

Cunningham’s direct knowledge and involvement with key issues in this case provide 

more than enough basis to deny Lilly’s motion. See Otto Bock Healthcare North America, No. 

9378, 2018 WL 1836647, at *2-3 (ALJ March 28, 2018) (denying motion to quash where 

nonparty was a “significant participant in the markets at issue” and noticed executive had 

“personal knowledge of acts that bear on key issues in this matter”). 

B. Cunningham’s Deposition Is Neither Duplicative Nor Cumulative. 

Lilly claims that Cunningham’s deposition would be duplicative of the testimony of the 

other Lilly witnesses. See Non-Party Eli Lilly and Company’s Mot. to Quash Resp’ts’ Subpoenas 

4 See, e.g., Bergmann Decl., Ex. K (March 12, 2012); id., Ex. L (March 9, 2017); id., Ex. M (January 2020); id., Ex. 
N (Sept. 20, 2021); id., Ex. O (Jan 26, 2023); id., Ex. P (Feb. 28, 2023); see also id., Ex. C at FTC-PROD-
00001367. Rotterman was not included in any of the aforementioned meetings. 
5 See id., Ex. E at -1551-52; id., Ex. G; id., Ex. Q (2014 PRASC Charter & Membership); id., Ex. R (2017); id., Ex. 
S (2018); id., Ex. T. 
6 Bergmann Decl., Ex A. 
7 Bergmann Decl., Ex. A-1 at FTC-PROD-00005392. 
8 Id. 
9 Bergmann Decl., Ex. B. 

3 
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Ad Testificandum for Frank Cunningham and Joanne Sellner (“Mot.”) at 4. That is not true. 

Cunningham likely can speak to multiple issues that the other Lilly witnesses cannot. As an 

initial matter, Enrique Conterno and Michael Mason are both former Lilly employees, departing 

in 2019 and 2023 respectively. As a result, neither can speak to market events and other 

developments in 2024 and 2025, including relevant discussions with the Trump Administration 

regarding various drug pricing initiatives related to insulin, nor can they opine on Lilly’s insulin 

pricing strategy for 2026 and beyond. This case is not focused only on the past; witnesses able to 

speak to Lilly’s current and likely future actions are relevant. 

Moreover, Conterno and Mason were heads of a different organizational vertical, Lilly’s 

“Diabetes Business Unit” (“DBU”), than the one led by Cunningham, “Lilly Value and Access” 

(“LVA”).10 Historically, the business functions and personnel relevant to Lilly’s insulin business 

have been divided between these two distinct organizations. Unlike the organization led by 

Conterno and Mason, Cunningham’s LVA organization is responsible for securing formulary 

access for Lilly’s insulin and non-insulin products, managing patient affordability programs, and 

developing Lilly’s strategy regarding government programs.11 These are each relevant issues in 

this case. 

 For issues post-dating 2023, Lilly would have Respondents rely on the testimony of one 

of Cunningham’s multiple subordinates, Cory Rotterman. While Rotterman, as one of 

Cunningham’s direct reports, can undoubtedly speak to some topics of relevance, he repeatedly 

10 LVA is the successor to Lilly’s Managed Health Services (“MHS”), which was also led by Cunningham. See Ex. E 
at FTC-PROD-00001533, 1551–52, -1555; Ex. F at FTC-PROD-00001651; Ex. H. 
11 Id.; see also id., Ex. E at FTC-PROD-00001537, -1543–45, -1557, -1569. 

4 

https://programs.11
https://LVA�).10
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testified at his investigational hearing that he was not involved with, and lacked personal 

knowledge of, key topics falling within Cunningham’s portfolio: 

 List Price Changes. Rotterman testified 

12 Cunningham, however, has served at 
all relevant times on PRASC.  

 Rebate Negotiations. Rotterman testified 

 Cunningham, however, oversees the negotiations and had 
direct communications with PBMs. 

 Copay and Affordability Programs. Rotterman testified 
14 Cun-

ningham, however, oversees the individuals responsible for Lilly’s Copay Assistance Pro-
gram. 

 High-Level Meetings with PBM Leadership. With respect to high level meetings be-
tween senior Lilly executives (like Cunningham) and Respondents’ senior leaders, Rotter-
man testified 

 Cunningham, however, regularly participated in high-level meetings with Re-
spondents, including regarding the contemplated launch of low-WAC insulin lispro.16 

 Wholesaler and Pharmacy Stocking Incentives. Rotterman testified 

7 Cunningham however, has been responsible for ensuring that patients and doctors 
have access to Lilly products through retailers, distributors, and hospitals since 2012.18 

12 Id. at -1559. 
13 See id. at -1537 

id. at 1549 
; Id. at -1550 

14 Id. at -1557. 
15 Id. at -1550; see also id. 

id. at -1556; 
id. at -1586. 
16 Supra n. 4. 
17 Bergmann Decl., Ex. E at FTC-PROD-00001576; see also id. at -1590. 
18 Bergmann Decl., Exs. I & I-1.  

5 

https://lispro.16
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When Lilly contemplated launching a low-WAC insulin product, Cunningham was tasked 
with meeting with wholesalers and pharmacy leaders.19 

Cunningham has unique and substantial personal knowledge of key issues that other Lilly 

fact witnesses do not have, and Respondents should be permitted to take his deposition. See 

Intercontinental Exchange, No. 9413, 2023 WL 4266341, *2-3 (ALJ June 16, 2023) (denying 

motion to quash nonparty deposition subpoena when the witness has “unique, substantial, 

personal knowledge” of events and information relevant to the litigation). 

II. Lilly Has Not Met Its Burden To Avoid A Deposition Of Joanne Sellner.  

A. Respondents Did Not Agree To Withdraw Sellner’s Deposition Subpoena 

Lilly rests most of its argument regarding Sellner on a mistaken belief that the 

Respondents agreed to withdraw her deposition subpoena. Mot. at 7. But Respondents never 

“agreed” or committed to drop Sellner’s deposition during any meet and confer call.20 Instead, 

Lilly was informed that the three Respondent groups were continuing to discuss whether or not 

to do so.21 

As the attachments to Lilly’s own motion show, the ESI Respondents stated during calls 

on both December 12 and December 17 that discussions with their co-respondents were 

ongoing.22 Ahead of a meet and confer on December 23, 2025, counsel for ESI Respondents 

advised Lilly that the Respondents had decided to proceed with Sellner’s deposition but 

reiterated an earlier offer to schedule Sellner’s deposition for near the end of fact discovery so 

19 Id., Ex. U at 8-9. 
20 Mot. at 3; see Bergmann Decl., Ex. G. 
21 Id.; see also Bergmann Decl. ¶ ¶ 10–15. 
22 See Decl. of Cameron Ginder ¶ 15 (“Counsel for ESI said that ESI would be willing to consider withdrawing 
Sellner’s deposition subpoena but needed to confer internally and with ESI’s co-Respondents.”); Ginder Decl., Ex. 9, 
at 2 (email from ESI counsel stating “that we would confer with our co-respondents about whether or not to withdraw 
Sellner’s deposition subpoena.”). 

6 

https://ongoing.22
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that Respondents and Lilly could “revisit whether her deposition is necessary after other Lilly 

witnesses have been deposed.”23 

B. Sellner’s Deposition is Reasonably Expected to Yield Relevant Information 
and Is Not Unduly Burdensome.  

Lilly does not dispute that Sellner’s deposition testimony would be “reasonably expected 

to yield information relevant to the allegations of the complaint.” Sellner was deposed by the 

FTC in the pre-Complaint investigation. She has served as Lilly’s 

 with Optum Rx and/or UnitedHealthcare since 2007, a role which includes 

24 Respondents will depose Sellner on key issues, including Lilly’s 

strategies and goals in negotiating with Optum Rx on rebates, formulary access, price protection, 

and administrative fees for insulin drugs, and Lilly’s relationship with Optum Rx and the 

dynamics of PBMs’ negotiations with Lilly generally. Documents that Lilly has produced to date 

show that Sellner was involved in: 1) fielding Optum Rx’s complaints about

 and Optum Rx’s demands for protection for its clients against price increases on 

insulins;25 2) Lilly’s push for  of its drugs on 

formularies, even before 2016 (when the Complaint alleges that Optum Rx introduced a 

formulary with exclusions),26 and 3) Lilly’s offers of higher rebates in exchange for preferential 

placement of its insulin drugs on formularies.27 Nor would Sellner’s testimony be cumulative of 

23 Bergmann Decl. ¶ ¶ 10–15.; see also id., Ex. G. 
24 Bergmann Decl., Ex. F at FTC-PROD-0001630, -1642. 
25 See, e.g., Bergmann Decl., Ex. V. 
26 See, e.g., Bergmann Decl., Ex. W. 
27 See, e.g., Bergmann Decl., Ex. X. 

7 

https://formularies.27


FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 01/09/2026 OSCAR NO. 614641 -PAGE Page 8 of 48 *PUBLIC *

  
 

 

  

  

   

 

  

  

 

 

    

  

 

  

     

 

 

   

  

 

 

 
     

  
   

  

PUBLIC

other Lilly witnesses, none of whom were directly involved in negotiations with Optum Rx or 

other PBMs.28 

Lilly argues Sellner’s deposition would be “unduly burdensome” because she previously 

sat for an investigational hearing and is not currently on any party’s preliminary witness list. 

However, only Complaint Counsel deposed Sellner during their investigation. Optum Rx and the 

other Respondents have never had the opportunity to do so. Respondents need to take her 

deposition testimony in order to counterbalance Complaint Counsel’s one-sided questioning in 

the record. See Intel Corp., No. 9341, 2010 WL 2332726, at *2 (ALJ May 28, 2010) (denying 

third party’s motion to quash deposition subpoenas issued by Respondent where the third party 

failed to show “that the proposed deponents lack any relevant, discoverable information,” and 

where the FTC, but not Respondent, had previously taken their depositions in a similar 

litigation). Once Sellner’s deposition is complete, Respondents will then be able to fully evaluate 

whether she will be called at trial. See Sept. 8, 2025, and Dec. 29, 2025, Scheduling Orders 

(permitting the parties to notice depositions after preliminary witness lists are exchanged). But at 

this stage, Lilly should not be permitted to cut Respondents off from questioning Sellner on 

subjects that are highly relevant to the claims in this action and give Complaint Counsel an 

undue advantage at trial. 

III. Lilly Has Not Established Any Undue Burden. 

Lilly vaguely asserts that making Cunningham and Sellner available for deposition would 

be unduly burdensome. Mot. at 7-8. This Court has rejected similar “conclusory statement[s]” 

about the burden of nonparty depositions. See Homeadvisor, Inc., No. 9407, 2022 WL 4483130, 

28 See Ex. E at FTC-PROD-00001550
 -1550–51 (confirming Sellner would 

; Ex. C at FTC-PROD-00001379 
Ex. D at FTC-PROD-00001458 (same). 

8 
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at *3 (ALJ Sept. 26, 2022) (“Some burden on subpoenaed parties is to be expected and is 

necessary in furtherance of the agency’s legitimate inquiry and the public interest.”). 

CONCLUSION 

For the reasons stated above, the Court should deny Lilly’s motion to quash.  

9 
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Dated:  January  9, 2026  Respectfully submitted, 

/s/ Daniel J. Howley 
Daniel J. Howley 
Charles F. Rule 
Margot Campbell 
Derek W. Moore 
Justin T. Heipp 
Rule Garza Howley LLP 
901 7th Street NW 
Washington, D.C. 20001 
(202) 843-9280 
rule@rulegarza.com 
howley@rulegarza.com 
campbell@rulegarza.com 
moore@rulegarza.com 
heipp@rulegarza.com 

Counsel for Express Scripts, Inc., 
Evernorth Health, Inc., Medco Health 
Services, Inc., and Ascent Health 
Services, LLC 

/s/ Michael J. Perry 
Michael J. Perry 
Sophia A. Hansell 
Gibson, Dunn & Crutcher LLP 
1700 M. St. NW 
Washington, DC 20036 
MJPerry@gibsondunn.com 
SHansell@gibsondunn.com 

Matthew C. Parrott 
Gibson, Dunn & Crutcher LLP 
3161 Michelson Drive, Suite 1200 
Irvine, CA 92612 
MParrott@gibsondunn.com 

Counsel for Respondents OptumRx, Inc.; 
OptumRx Holdings, LLC; and Emisar 
Pharma Services LLC 

/s/ Enu Mainigi 
Enu Mainigi 
Steven Pyser 
Katherine Hoover 
Williams & Connolly LLP 
680 Maine Avenue SW 
Washington, DC 20024 
emainigi@wc.com 
spyser@wc.com 
khoover@wc.com 
Tel: (202) 434-5000 

Michael Cowie 
Rani Habash 
Elena Kamenir 
Dechert LLP 
1900 K Street NW 
Washington, DC 20006 
mike.cowie@dechert.com 
rani.habash@dechert.com 
elena.kamenir@dechert.com 
Tel: (202) 261-3300 

Counsel for Caremark Rx, LLC and Zinc 
Health Services, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 9, 2026, I filed the foregoing document electronically 
using the FTC’s E-Filing system, which will send notification of filing to: 

April Tabor  
Secretary 
Federal Trade Commission  
600 Pennsylvania Ave., NW, Rm H-113 
Washington, DC 20580  
ElectronicFilings@ftc.gov 

The Honorable Jay L. Himes 
Office of Administrative Law Judges 
Federal Trade Commission 
600 Pennsylvania Ave. NW, Rm. H-110 
Washington, DC 20580 
oalj@ftc.gov 

I further certify that no portion of this document was drafted by generative artificial intel-
ligence (“AI”) (such as ChatGPT, Microsoft Copilot, Harvey AI) and that on January 9, 2026, I 
served the foregoing document via email to: 

Bradley S. Albert 
Lauren Peay 
Rebecca L. Egeland 
Federal Trade Commission  
600 Pennsylvania Avenue, NW 
Washington, DC 20580  
Tel: (202) 326-2990 
Fax: (202) 326-3384 
Email: regeland@ftc.gov 

Counsel Supporting the Complaint 

Respectfully submitted, 

/s/ Justin T. Heipp 
Counsel for Express Scripts, Inc.,  
Evernorth Health, Inc., Medco Health Ser-
vices, Inc., and Ascent Health  
Services LLC 

mailto:regeland@ftc.gov
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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 
OFFICE OF ADMINISTRATIVE LAW JUDGES 

PUBLIC

In the Matter of 
Caremark Rx, LLC; 
Zinc Health Services, LLC; 
Express Scripts, Inc.; 
Evernorth Health, Inc.; 
Medco Health Services, Inc.; 
Ascent Health Services LLC; 
OptumRX, Inc.; 
OptumRx Holdings, LLC; 

and 
Emisar Pharma Services LLC. 

Docket No. 9437 

DECLARATION OF BENJAMIN Z. BERGMANN 
I, Benjamin Z. Bergmann, declare as follows: 

1. My name is Benjamin Z. Bergmann. I am an attorney associated with the law firm Rule 

Garza Howley LLP, and am admitted to practice law in the District of Columbia and the State of 

New York. I represent Express Scripts, Inc., Evernorth Health, Inc., Medco Health Services, Inc., 

and Ascent Health Services LLC (the “ESI Respondents”) in this matter. I submit this declaration 

in support of Respondents’ Opposition to Non-Party Eli Lilly and Company’s Motion to Quash 

Respondents’ Subpoenas Ad Testificandum for Frank Cunningham and Joanne Sellner. 

2. Attached as Exhibit A  and  Exhibit A-1 are FTC-PROD00005382 and FTC-PROD-

00005384, documents produced by Complaint Counsel to the  Respondents in this  action. The  

document  FTC-PROD-00005382 appears to be 

 the document  FTC-PROD-00005384 appears to be 
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3. Attached as Exhibit B  to this declaration is a  true  and correct  copy of  FTC-PROD-

00005457, a document produced by Complaint  Counsel to the Respondents in this  action. The  

document  appears to be 

4. Attached as Exhibit C  are  excerpts  from a  true and correct copy of FTC-PROD-

00001350, a condensed transcript of the August 11, 2023, investigational hearing of Enrique 

Conterno. 

5. Attached as Exhibit D are excerpts from a true and correct copy of FTC-PROD-

00001445, a condensed transcript of the September 1, 2023, investigational hearing of Michael 

Mason. 

6. Attached as Exhibit E are excerpts from a true and correct copy of FTC-PROD-

00001529, a condensed transcript of the June 26, 2023, investigational hearing of Cory 

Rotterman. 

7. Attached as Exhibit F are excerpts from a true and correct copy of FTC-PROD-

00001627, a condensed transcript of the July 20, 2023, investigational hearing of Joanne Sellner. 

8. Complaint Counsel noticed depositions of Conterno, Rotterman, and Sellner on March 

28, 2025, and a deposition of Mason on March 31, 2025.  

9. On December 5, 2025, Respondents noticed Cunningham’s deposition, noticed a 

deposition of Lilly under Rule 3.33(c), and cross-noticed the depositions of Conterno, Mason, 

Rotterman, and Sellner. 
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10. Counsel for ESI Respondents met and conferred with Lilly’s counsel regarding the 

Respondents’ deposition notices on December 12, December 17, December 18, and December 

23, 2025. 

11. During those calls and by email, counsel for ESI Respondents reiterated the importance 

of Cunningham’s testimony—points they had also made when discussing with Lilly whether to 

include Cunningham as a custodian for Lilly’s document production. Attached as Exhibit G to 

this declaration is a true and correct copy of email correspondence between Ben Bergmann et al. 

and Cameron Ginder et al., dated December 23, 2025.  

12. On December 12, Lilly’s counsel requested that Respondents withdraw Sellner’s 

deposition subpoena, sharing that Complaint Counsel had made representations to Lilly that it 

would withdraw Sellner’s deposition if Respondents did as well. Counsel for ESI Respondents 

agreed to discuss the request with the other Respondents. 

13. On December 15, Complaint Counsel withdrew Sellner’s deposition notice. 

14. During subsequent discussions with Lilly’s counsel, counsel for ESI Respondents noted 

that Complaint Counsel had not removed Sellner from its Preliminary Witness List nor 

communicated any intention to do so to Respondents. 

15. Ahead of a meet and confer call on December 23, 2025, counsel for ESI Respondents 

reminded Lilly’s counsel that Sellner’s testimony could still be admitted in a Part 3 proceeding 

even if Complaint Counsel were to remove Sellner from their witness list. ESI Respondents 

stated that the Respondents could not agree to withdraw her deposition at that time but reiterated 

an earlier offer to schedule Sellner’s deposition for near the close of fact discovery so that 
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Respondents and Lilly could “revisit whether her deposition is necessary after other Lilly 

witnesses have been deposed.” See Exhibit G. 

16. Complaint Counsel have not communicated any commitments to Respondents regarding 

the use of Sellner’s investigational hearing testimony in the case. 

bearing the Bates number LLY-FTCCID-00000346, produced by Lilly to 

Complaint Counsel during the pre-complaint investigation, and subsequently introduced at 

Rotterman’s June 26, 2023, investigational hearing. 

17. Attached as Exhibit H to this declaration is a true and correct copy of GX2003, a 

document produced by Complaint Counsel to the Respondents in this action. GX2003 is 

18. Attached as Exhibit I and I-1 to this declaration are true and correct copies of LLY-

FTCCID-01819820 and LLY-FTCCID-01819821, documents produced by Lilly to Complaint 

Counsel during the pre-complaint investigation. 

19. Attached as Exhibit J and J-1 to this declaration are true and correct copies of LLY-

FTCCID-00716709 and LLY-FTCCID-00716710, documents produced by Lilly to Complaint 

Counsel during the pre-complaint investigation. 

20. Attached as Exhibit K to this declaration is a true and correct copy of CIG-INS-

000787555, a document produced by ESI Respondents to Complaint Counsel during the pre-

complaint investigation. 

21. Attached as Exhibit L to this declaration is a true and correct copy of CIG-INS-

000151735, a document produced by ESI Respondents to Complaint Counsel during the pre-

complaint investigation. 



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 01/09/2026 OSCAR NO. 614641 -PAGE Page 16 of 48 *PUBLIC *

 

 

 

 

 

 

 

 

    

   

 

 

    

PUBLIC

22. Attached as Exhibit M to this declaration is a true and correct copy of CIG-INS-

000189386, a document produced by ESI Respondents to Complaint Counsel during the pre-

complaint investigation. 

23. Attached as Exhibit N to this declaration is a true and correct copy of CIG-INS-

000819762, a document produced by ESI Respondents to Complaint Counsel during the pre-

complaint investigation. 

24. Attached as Exhibit O to this declaration is a true and correct copy of 

LLY_FTCSUBP_00068108, a document produced by Lilly to Respondents and Complaint 

Counsel.  

25. Attached as Exhibit P to this declaration is a true and correct copy of ESI-FTC-INS-C-

000090537, a document produced by ESI Respondents in this litigation. 

26. Attached as Exhibit Q to this declaration is a true and correct copy of LLY-FTCCID-

00028051, a document produced by Lilly to Complaint Counsel during the pre-complaint 

investigation. 

27. Attached as Exhibit R to this declaration is a true and correct copy of LLY-FTCCID-

00028055, a document produced by Lilly to Complaint Counsel during the pre-complaint 

investigation. 

28. Attached as Exhibit S to this declaration is a true and correct copy of LLY-FTCCID-

00028061, a document produced by Lilly to Complaint Counsel during the pre-complaint 

investigation. 
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29. Attached as Exhibit T to this declaration is a true and correct copy of 

LLY_FTCSUBP_00043881, a document produced by Lilly to Respondents and Complaint 

Counsel.  

30. Attached as Exhibit U to this declaration is a true and correct copy of LLY-FTCCID-

01557846, a document produced in native format by Lilly to Complaint Counsel during the pre-

complaint investigation. 

31. Attached as Exhibit V to this declaration is a true and correct copy of LLY-FTCCID-

01824290, a document produced by Lilly to Complaint Counsel during the pre-complaint 

investigation. 

32. Attached as Exhibit W to this declaration is a true and correct copy of LLY-FTCCID-

00051662, a document produced by Lilly to Complaint Counsel during the pre-complaint 

investigation. 

33. Attached as Exhibit X to this declaration is a true and correct copy of LLY-FTCCID-

01286463, a document produced by Lilly to Complaint Counsel during the pre-complaint 

investigation. 

I declare under penalty of perjury under the laws of the United States that the foregoing is 

true and correct. 

Executed on January 9, 2026, in Washington, D.C. 

/s/ Benjamin Z. Bergmann 

Benjamin Z. Bergmann 
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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

) 
In the Matter of ) 

) 
Caremark Rx, LLC, ) 

) 
Zinc Health Services, LLC, ) 

) 
Express Scripts, Inc., ) 

) 
Evernorth Health, Inc., ) 

) DOCKET NO. 9437 
Medco Health Services, Inc., ) 

) 
Ascent Health Services LLC, ) 

) 
OptumRx, Inc., ) 

) 
OptumRx Holdings, LLC, and  ) 

) 
Emisar Pharma Services LLC, ) 

) 
Respondents. ) 
_________________________________________) 

PROTECTIVE ORDER GOVERNING CONFIDENTIAL MATERIAL 

Commission Rule 3.31(d) states: “In order to protect the parties and third parties against 
improper use and disclosure of confidential information, the Administrative Law Judge shall 
issue a protective order as set forth in the appendix to this section.” Pursuant to Commission 
Rule 3.31(d), the protective order set forth in the appendix to that section is attached verbatim as 
Attachment A and is hereby issued. 

ORDERED: 
D. Michael Chappell 
Chief Administrative Law Judge 

Date: October 1, 2024 
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ATTACHMENT A 

For the purpose of protecting the interests of the parties and third parties in the above-
captioned matter against improper use and disclosure of confidential information submitted or 
produced in connection with this matter: 

IT IS HEREBY ORDERED THAT this Protective Order Governing Confidential 
Material (“Protective Order”) shall govern the handling of all Discovery Material, as hereafter 
defined. 

1. As used in this Order, “confidential material” shall refer to any document or portion thereof 
that contains privileged, competitively sensitive information, or sensitive personal information. 
“Sensitive personal information” shall refer to, but shall not be limited to, an individual’s Social 
Security number, taxpayer identification number, financial account number, credit card or debit 
card number, driver’s license number, state-issued identification number, passport number, date 
of birth (other than year), and any sensitive health information identifiable by individual, such as 
an individual’s medical records. “Document” shall refer to any discoverable writing, recording, 
transcript of oral testimony, or electronically stored information in the possession of a party or a 
third party. “Commission” shall refer to the Federal Trade Commission (“FTC”), or any of its 
employees, agents, attorneys, and all other persons acting on its behalf, excluding persons 
retained as consultants or experts for purposes of this proceeding. 

2. Any document or portion thereof submitted by a respondent or a third party during a Federal 
Trade Commission investigation or during the course of this proceeding that is entitled to 
confidentiality under the Federal Trade Commission Act, or any regulation, interpretation, or 
precedent concerning documents in the possession of the Commission, as well as any 
information taken from any portion of such document, shall be treated as confidential material 
for purposes of this Order. The identity of a third party submitting such confidential material 
shall also be treated as confidential material for the purposes of this Order where the submitter 
has requested such confidential treatment. 

3. The parties and any third parties, in complying with informal discovery requests, disclosure 
requirements, or discovery demands in this proceeding may designate any responsive document 
or portion thereof as confidential material, including documents obtained by them from third 
parties pursuant to discovery or as otherwise obtained. 

4. The parties, in conducting discovery from third parties, shall provide to each third party a copy 
of this Order so as to inform each such third party of his, her, or its rights herein. 

5. A designation of confidentiality shall constitute a representation in good faith and after careful 
determination that the material is not reasonably believed to be already in the public domain and 
that counsel believes the material so designated constitutes confidential material as defined in 
Paragraph 1 of this Order. 

6. Material may be designated as confidential by placing on or affixing to the document 
containing such material (in such manner as will not interfere with the legibility thereof), or if an 
entire folder or box of documents is confidential by placing or affixing to that folder or box, the 

2 
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designation “CONFIDENTIAL – FTC Docket No. 9437” or any other appropriate notice that 
identifies this proceeding, together with an indication of the portion or portions of the document 
considered to be confidential material. Confidential information contained in electronic 
documents may also be designated as confidential by placing the designation “CONFIDENTIAL 
– FTC Docket No. 9437” or any other appropriate notice that identifies this proceeding, on the 
face of the CD or DVD or other medium on which the document is produced. Masked or 
otherwise redacted copies of documents may be produced where the portions deleted contain 
privileged matter, provided that the copy produced shall indicate at the appropriate point that 
portions have been deleted and the reasons therefor. 

7. Confidential material shall be disclosed only to: (a) the Administrative Law Judge presiding 
over this proceeding, personnel assisting the Administrative Law Judge, the Commission and its 
employees, and personnel retained by the Commission as experts or consultants for this 
proceeding; (b) judges and other court personnel of any court having jurisdiction over any 
appellate proceedings involving this matter; (c) outside counsel of record for any respondent, 
their associated attorneys and other employees of their law firm(s), provided they are not 
employees of a respondent; (d) anyone retained to assist outside counsel in the preparation or 
hearing of this proceeding including consultants, provided they are not affiliated in any way with 
a respondent and have signed an agreement to abide by the terms of the protective order; and (e) 
any witness or deponent who may have authored or received the information in question. 

8. Disclosure of confidential material to any person described in Paragraph 7 of this Order shall 
be only for the purposes of the preparation and hearing of this proceeding, or any appeal 
therefrom, and for no other purpose whatsoever, provided, however, that the Commission may, 
subject to taking appropriate steps to preserve the confidentiality of such material, use or disclose 
confidential material as provided by its Rules of Practice; sections 6(f) and 21 of the Federal 
Trade Commission Act; or any other legal obligation imposed upon the Commission. 

9. In the event that any confidential material is contained in any pleading, motion, exhibit or 
other paper filed or to be filed with the Secretary of the Commission, the Secretary shall be so 
informed by the Party filing such papers, and such papers shall be filed in camera. To the extent 
that such material was originally submitted by a third party, the party including the materials in 
its papers shall immediately notify the submitter of such inclusion. Confidential material 
contained in the papers shall continue to have in camera treatment until further order of the 
Administrative Law Judge, provided, however, that such papers may be furnished to persons or 
entities who may receive confidential material pursuant to Paragraphs 7 or 8. Upon or after filing 
any paper containing confidential material, the filing party shall file on the public record a 
duplicate copy of the paper that does not reveal confidential material. Further, if the protection 
for any such material expires, a party may file on the public record a duplicate copy which also 
contains the formerly protected material. 

10. If counsel plans to introduce into evidence at the hearing any document or transcript 
containing confidential material produced by another party or by a third party, they shall provide 
advance notice to the other party or third party for purposes of allowing that party to seek an 
order that the document or transcript be granted in camera treatment. If that party wishes in 
camera treatment for the document or transcript, the party shall file an appropriate motion with 
the Administrative Law Judge within 5 days after it receives such notice. Except where such an 
order is granted, all documents and transcripts shall be part of the public record. Where in 

3 
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camera treatment is granted, a duplicate copy of such document or transcript with the 
confidential material deleted therefrom may be placed on the public record. 

11. If any party receives a discovery request in any investigation or in any other proceeding or 
matter that may require the disclosure of confidential material submitted by another party or third 
party, the recipient of the discovery request shall promptly notify the submitter of receipt of such 
request. Unless a shorter time is mandated by an order of a court, such notification shall be in 
writing and be received by the submitter at least 10 business days before production, and shall 
include a copy of this Protective Order and a cover letter that will apprise the submitter of its 
rights hereunder. Nothing herein shall be construed as requiring the recipient of the discovery 
request or anyone else covered by this Order to challenge or appeal any order requiring 
production of confidential material, to subject itself to any penalties for non-compliance with any 
such order, or to seek any relief from the Administrative Law Judge or the Commission. The 
recipient shall not oppose the submitter’s efforts to challenge the disclosure of confidential 
material. In addition, nothing herein shall limit the applicability of Rule 4.11(e) of the 
Commission’s Rules of Practice, 16 CFR 4.11(e), to discovery requests in another proceeding 
that are directed to the Commission. 

12. At the time that any consultant or other person retained to assist counsel in the preparation of 
this action concludes participation in the action, such person shall return to counsel all copies of 
documents or portions thereof designated confidential that are in the possession of such person, 
together with all notes, memoranda or other papers containing confidential information. At the 
conclusion of this proceeding, including the exhaustion of judicial review, the parties shall return 
documents obtained in this action to their submitters, provided, however, that the Commission’s 
obligation to return documents shall be governed by the provisions of Rule 4.12 of the Rules of 
Practice, 16 CFR 4.12. 

13. The provisions of this Protective Order, insofar as they restrict the communication and use of 
confidential discovery material, shall, without written permission of the submitter or further 
order of the Commission, continue to be binding after the conclusion of this proceeding. 
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