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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC;
Zinc Health Services, LLC;
Express Scripts, Inc.; Docket No. 9437
Evernorth Health, Inc.;
Medco Health Services, Inc.;
Ascent Health Services LLC;
OptumRX, Inc.;
OptumRx Holdings, LLC;

and

Emisar Pharma Services LLC.

ESI RESPONDENTS’ MOTION TO COMPEL TESTIMONY

Respondents Express Scripts, Inc., Evernorth Health, Inc., Medco Health Services, Inc.,
and Ascent Health Services LLC (the “ESI Respondents”) respectfully move the Court pursuant
to Rule 3.38(a) for an order compelling the FTC’s Bureau of Competition (“Complaint Counsel”)
to comply with the ESI Respondents’ deposition notice under Rule 3.33(c). Complaint Counsel

should be required to designate a witness to testify regarding non-privileged oral discussions

I
I Corpint Counsel should not be

permitted to shield from discovery relevant, non-privileged statements ||| GcIcNEG
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BACKGROUND

The ESI Respondents have been seeking information about ||| G
I i the carliest days of this case. After Complaint
Counsel produced its investigative file in late 2024, the ESI Respondents learned that Complaint
Counse! |
I (¢ investigative file contains evidence of
and it includes documents in which I
- J _______J |

On January 21, 2025, the OptumRx Respondents served an interrogatory on Complaint
Counsel that sought information about [

B O February 21, 2025, Complaint Counsel refused to respond, except to

object and point back to its investigative file.> On September 8, 2025 (following the end of the

stay that began on April 1, 2025, and ended August 27, 2025), the OptumRx Respondents again

I See Heipp Decl., Exs. A-C (FTC-PROD-00098576; FTC-PROD-00098592; FTC-PROD-00098562).
2 See Heipp Decl., Exs. D-F (FTC-PROD-00098219; FTC-PROD-00098169; FTC-PROD-00098159).
3 See Heipp Decl., Ex. G (FTC-PROD-00100601).

4 See Heipp Decl., Ex. H (Interrogatory #11, “OptumRx’s Second Set of Interrogatories to Complaint Counsel” (Jan.
21, 2025)).

5> See Heipp Decl., Ex. J (“Complaint Counsel’s Responses and Objections to OptumRx’s Second Set of
Interrogatories” (Feb. 21, 2025)).



PUBLIC

requested that Complaint Counsel answer the interrogatory, and Complaint Counsel agreed to
supplement their response.

On September 15, 2025, the ESI Respondents issued a deposition notice to the Bureau of
Competition under Rule 3.33(c), seeking testimony on seven topics related to Complaint

Counsels communications with I |

on September 15, the ESI Respondents held a meet and confer call with Complaint Counsel,
where Complaint Counsel asserted privilege over ||| G
I /¢ Complaint Counsel’s suggestion, and in the hopes of streamlining the
deposition, the ESI Respondents agreed to wait to proceed with the deposition until Complaint
Counsel supplemented their response to the OptumRx interrogatory. That supplement arrived on

September 26, 2025, but Complaint Counsel’s interrogatory response contained virtually no

iformation abou:
I (o (hc contrary, nothing in the interrogatory response
disloseq I

On December 3, 2025 (following the government shutdown and subsequent stay which
started October 1, 2025, and ended November 20, 2025), the ESI Respondents again requested a
date for the deposition from Complaint Counsel. The ESI Respondents agreed to proceed on a set

of significantly narrowed topics, covering only Topics 3-6 from the original notice.’ These topics

call for |

¢ Heipp Decl., Ex. I (ESI Respondents’ Notice of Deposition to Complaint Counsel).

7 Heipp Decl., Ex. K (Complaint Counsel’s Amended Response and Objections to Interrogatory 11 from OptumRx’s
Second Set of Interrogatories).

$1d. at 9.
® See Heipp Decl., Ex. L (Letter from J. Heipp to A. Kennedy (Dec. 3, 2025)).

3
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B (us ot least in the ESI Respondents’ eyes—avoiding questions or testimony
that might cover information protected by privilege.

On December 19, 2025, Complaint Counsel informed Respondents that it did not intend
to comply with the ESI Respondents’ deposition notice. Complaint Counsel asserted a grab bag
of objections, including privilege and relevance. Complaint Counsel proposed to provide yet a
further supplement to its response to the OptumRx interrogatory but failed to explain how it
would satisfy the ESI Respondents’ narrowed requests.!’ On December 30, 2025, the ESI
Respondents informed Complaint Counsel that ESI has faced repeated delays from Complaint
Counsel on these topics over numerous months, that further delay is unwarranted given the
expedited discovery schedule, that the privilege and relevance objections had no merit, and that
the ESI Respondents would move to compel.

ARGUMENT

Respondents are entitled to discovery “to the extent that it may be reasonably expected to
yield information relevant to the allegations of the complaint, to the proposed relief, or to the
defenses of any respondent.” 16 C.F.R. § 3.31(c)(1). To avoid a deposition under Rule 3.33(c¢),
“[t]he burden is on Complaint Counsel to demonstrate that the deposition is not reasonably likely
to lead to the discovery of relevant information, or that notwithstanding any such relevance, [the
noticed bureau] should nevertheless be protected from deposition by Respondent.” In the Matter
of LabMD, Dkt. No. 9357, “Order Granting in Part and Denying in Part Complaint Counsel's
Motion For Protective Order Regarding Rule 3.33 Notice Of Deposition” (Mar. 10, 2014), at 3

(“LabMd Order”).

10 Complaint Counsel’s attempt to drag out this process through yet another supplement to their interrogatory should
be rejected. Complaint Counsel’s multiple deficient responses and continued assertion of meritless privilege and
relevance arguments offers no indication that a third round of responses will be sufficient.

4
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As explained below, Topics 3-6 of Respondents’ deposition notice are relevant to the
allegation that Respondents “caused” the harm alleged in the Complaint and to Respondents’
defense that the supposed harm was instead caused by actions taken by third parties, including
the insulin manufacturers. This Court and federal courts repeatedly permit depositions of FTC
counsel when the depositions seek relevant, non-privileged information. See, e.g., id. (ALJ
rejecting Complaint Counsel’s objections to a 3.33(c) deposition); F.7.C. v. Wylah Tec LLC, 2018
WL 3656474, at *16 (M.D. Fla. Aug. 2, 2018) (ordering a 30(b)(6) deposition of the FTC);
ET.C. v. DirectTV, Inc., 2017 WL 3453376 (N.D. Cal. Dec. 3, 2015) (same); F.T.C. v. CyberSpy
Software, 2009 WL 8708856 (M.D. Fla. May 26, 2009) (same); see also F.T.C. v. Advocate
Health Care Network, No. 1:15-cv-11473, ECF No. 157 (N.D. Ill. March 1, 2016) (granting
30(b)(6) deposition of the FTC); SEC v. Merkin, 283 F.R.D. 689 (S.D. Fla. June 12, 2012)
(granting 30(b)(6) deposition of the SEC).

The fact that the deposition notice seeks the testimony of government attorneys does not
require a different result. “The FTC, as a governmental agency, is not immune from Rule
30(b)(6) designations.” CyberSpy, 2009 WL 8708856, at *3. Indeed, this Court has held that
Rule 3.33 does not require a “showing of particular need” to take a deposition of an FTC bureau.
LabMd Order, at 5; accord SEC v. Collins & Aikman Corp., 256 F.R.D. 403, 414 (S.D.N.Y.
2009) (government agencies in federal court are afforded no “special consideration concerning
the scope of discovery”).

A. The Deposition Is Reasonably Expected To Yield Relevant Information.

Complaint Counsel’s relevance argument is meritless. Complaint Counsel’s statements
about I - (hc
facts conveyed in those statements are highly relevant to this case because they help to

demonstrate that, even in Complaint Counsel’s own view, third parties caused the alleged harm

5
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outlined in the Complaint. To establish liability under Section 5, Complaint Counsel must show
that Respondents caused the harm that they allege, among other elements. See Rambus v. F.T.C.,
522 F.3d 456, 469 (D.C. Cir. 2008) (setting aside FTC decision because Commission failed to
prove the defendant’s conduct was a cause of the claimed anticompetitive effect); 15 U.S.C.
45(n) (proving unfair acts or practices requires showing that the act or practice “causes or is
likely to cause substantial injury to consumers”). The extent to which independent conduct by
third parties caused the same supposed harm is obviously relevant to that question. See FTC v.
Kochava, 671 F. Supp. 3d 1161, 1172 (D. Idaho 2023) (dismissing unfairness claim and holding
that the FTC must allege sufficient facts to show the defendant’s conduct creates “a significant
risk” that independent actions of third parties are likely to lead to substantial injury); see also
Guy v. Convergent Outsourcing, 2023 WL 4637318, at *4 (W.D. Wash. July 20, 2023)
(“Plaintiffs have failed to show how Section 5 of the FTC Act is intended to protect Plaintiffs
from [an injury] caused by a third party.”).

It is no surprise that Complaint Counsel now seeks to hide these facts from discovery:

they are harmful to their case. Indeed, Complaint Counsel appears to have admitted that [JJJjj

' E.g., Heipp Decl., Exs. A, D (FTC-PROD-00098576; FTC-PROD-00098219).

6
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Moreover, in statements to this Court, Complaint Counsel acknowledged the importance
of the role of insulin manufacturers to the Respondents’ defenses in this case. See Status
Conference (Sept. 5, 2025), Tr. at 68 (“You heard from all three respondents that the price of
insulin is the manufacturer’s fault.”) At the time, Complaint Counsel responded on the merits of
those arguments; they did not argue that the role of manufacturers was legally irrelevant.
Complaint Counsel should not be permitted to argue the merits of this issue to this Court while

hiding (and delaying) discovery of their prior contrary statements on the same issue.

B.  Complaint Counsel’s I : Not

Privileged.

Complaint Counsel’s efforts to hide behind claims of privilege and work product are
without merit. When counsel shares information with adverse third parties, any privilege is
waived. See In re Horowitz, 482 F.2d 72, 81 (2d Cir. 1973) (“[D]isclosure to a third party [of an
otherwise privileged communication] eliminates whatever privilege the communication may
have originally possessed, whether because disclosure is viewed as an indication that
confidentiality is no longer intended or as a waiver of the privilege.”). Complaint Counsel cannot
shield from discovery information that it revealed to third parties. See, e.g., In re Sealed Case,
121 F.3d 729, 741 (D.C. Cir. 1997) (“voluntary disclosure of privileged material” waives
attorney-client and deliberative process privileges as to the material disclosed); SEC v. Kramer,
778 F. Supp. 2d 1320, 1328 (M.D. Fla. 2011) (“Permitting the [SEC] in this instance to assert a
blanket claim of privilege in response to a Rule 30(b)(6) notice creates an unworkable
circumstance in which a defendant loses a primary means of discovery without a meaningful

review of his opponent's claim of privilege.”).



PUBLIC

C. Complaint Counser’s N A Properly

Subject To Discovery.

Complaint Counsel may attempt to argue that ||| | G
B i not be ultimately admissible in this proceeding, as ||| | GzcG

I o: otherwise. But it is hornbook law that “the standard for discoverability
[including under Rule 3.31] is not whether documents are ultimately admissible at trial, but
whether such documents ‘may be reasonably expected to yield’ relevant information.” In the
Matter of Sysco Corp., Dkt. No. 9364, 2015 WL 3897396, at *3 (June 17, 2015); see also 8 Fed.
Prac. & Proc. Civ. (Wright & Miller 3d ed.) § 2007 (“‘[R]elevant’ information is discoverable
whether or not admissible.”). As described above, the information being sought is reasonably
expected to yield relevant information. It is therefore a proper subject of discovery whether or
not any particular piece of evidence might ultimately be admissible at trial.

But even if the question of admissibility of anticipated testimony was the right one at this

point in time (and it is not), statements made ||| GcNcNcNEEEEEEEEEE
I o d be admissible in this Part 3 proceeding, just as they would be

admissible under Federal Rule of Evidence 408 in federal court. Rule 408 applies only to
settlement offers and related statements used for certain prohibited purposes. See Fed. R. Evid.
408; see also 23 Fed. Prac. & Proc. Evid. (Wright & Miller 2d ed.) § 5311 (“[T]he admissibility
of compromise evidence depends on the purpose for which it is offered.”) “Evidence relating to a
compromise offer is admissible if offered for ‘another purpose,’ i.e., for a purpose other than to
prove or disprove the validity of the claims that the offers were meant to settle.” Weems v. Tyson
Foods, Inc., 665 F.3d 958, 966 (8th Cir. 2011).

In this case, the statements at issue would not be admitted to prove or disprove |Jjjj
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B R:ther, they would be admitted in connection with different claims against
different parties to undermine Complaint Counsel’s contention that Respondents caused the harm
alleged in the Complaint. They are thus admissible in this proceeding. See Uforma/Shelby
Business Forms, Inc. v. N.L.R.B., 111 F.3d 1284, 1293-94 (6th Cir. 1997) (“‘Rule 408 only bars
the use of compromise evidence to prove the validity or invalidity of the claim that was the
subject of the compromise, not some other claim.’” (quoting 23 Fed. Prac. & Proc. Evid. (Wright
& Miller) § 5314)). Indeed, courts consistently admit evidence of settlement discussions when
they involve a different claim than the one at issue in the case. See, e.g., Bradbury v. Phillips
Petroleum Co., 815 F.2d 1356, 1363 (10th Cir. 1987) (admitting evidence of settlement offers
between other plaintiffs and the defendant, stating that “the rule does not appear to cover
compromises and compromise offers that do not involve the dispute that is the subject of the suit,
even if one of the parties to the suit was also a party to the compromise.”); Zurich American Ins.
Co. v. Watts Indus., 417 F.3d 682, 689 (7th Cir. 2005) (“The balance is especially likely to tip in
favor of admitting evidence when the settlement communications at issue arise out of a dispute
distinct from the one for which the evidence is being offered.”).

CONCLUSION

For the reasons stated above, the Court should grant the ESI Respondents’ motion to

compel the Bureau’s Rule 3.33(c) witness to testify.



Dated: December 30, 2025

Respectfully submitted,

/s/ Daniel J. Howley

Daniel J. Howley
Charles F. Rule

Margot Campbell

Derek W. Moore

Justin T. Heipp

RULE GARZA HOWLEY LLP
901 7th Street NW
Washington, D.C. 20001
(202) 843-9280
rule@rulegarza.com
howley@rulegarza.com
campbell@rulegarza.com
moore@rulegarza.com
heipp@rulegarza.com

PUBLIC

Counsel for Express Scripts, Inc., Evernorth
Health, Inc., Medco Health Services, Inc., and

Ascent Health Services, LLC
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STATEMENT REGARDING MEET AND CONFER PURSUANT TO 16 C.F.R. § 3.22(g)

The ESI Respondents respectfully submit this Statement pursuant to Rule 3.22(g). Prior
to filing the attached Motion to Compel Testimony, the ESI Respondents met and conferred with
Complaint Counsel on September 10, 2025; September 15, 2025; December 12, 2025; and
December 19, 2025, in an effort in good faith to resolve by agreement the issues raised by the

motion and have been unable to reach an agreement.

December 30, 2025

Respectfully submitted,

/s/ Daniel J. Howley
Counsel for Express Scripts, Inc.,
Evernorth Health, Inc., Medco Health Ser-
vices, Inc., and Ascent Health
Services LLC

11
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC;
Zinc Health Services, LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.; Docket No. 9437
Medco Health Services, Inc.;
Ascent Health Services LLC;
OptumRX, Inc.;
OptumRx Holdings, LLC;

and

Emisar Pharma Services LLC.

[PROPOSED] ORDER GRANTING ESI RESPONDENTS’ MOTION TO COMPEL
TESTIMONY

Upon consideration of the ESI Respondents’ Motion to Compel Testimony, IT IS

HEREBY ORDERED that the ESI Respondents’ Motion to Compel Testimony is GRANTED.

ORDERED:

Jay L. Himes
Administrative Law Judge

Date:



CERTIFICATE OF SERVICE
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I hereby certify that on December 30, 2025 I filed the foregoing document electronically
using the FTC’s E-Filing system, which will send notification of filing to:

April Tabor
Secretary
Federal Trade Commission

600 Pennsylvania Ave., NW, Rm H-113

Washington, DC 20580
ElectronicFilings@ftc.gov

The Honorable Jay L. Himes

Office of Administrative Law Judges

Federal Trade Commission

600 Pennsylvania Ave. NW, Rm. H-110

Washington, DC 20580
oalj@ftc.gov

I further certify that no portion of this document was drafted by generative artificial intel-
ligence (“AI”) (such as ChatGPT, Microsoft Copilot, Harvey Al) and that on December 30, 2025,

I served the foregoing document via email to:

Bradley S. Albert

Lauren Peay

Rebecca L. Egeland

Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Tel: (202) 326-2990

Fax: (202) 326-3384

Email: regeland@ftc.gov

Michael J. Perry

Sophia A. Hansell

Gibson, Dunn & Crutcher LLP
1700 M. St. NW

Washington, DC 20036
KLimarzi@gibsondunn.com
MIJPerry@gibsondunn.com
SHansell@gibsondunn.com

Matthew C. Parrott

Gibson, Dunn & Crutcher LLP
3161 Michelson Drive, Suite 1200
Irvine, CA 92612
MParrott@gibsondunn.com

Counsel Supporting the Com-
plaint

Counsel for Respondents OptumRx,
Inc.; OptumRx Holdings, LLC; and

Emisar Pharma Services LLC

Steven Pyser

Kathryn Hoover

Williams & Connolly LLP
680 Maine Avenue SW
Washington, DC 20024
spyser@wc.com
khoover@wc.com

Tel: (202) 434-5000

Michael Cowie

Rani Habash

Elena Kamenir

Dechert LLP

1900 K Street NW
Washington, DC 20006
mike.cowie@dechert.com
mani.habash@dechert.com
elena.kamenir@dechert.com
Tel: (202) 261-3300

Counsel for Caremark Rx,
LLC and Zinc Health Ser-
vices, LLC



PUBLIC

Respectfully submitted,

/s/ Daniel J. Howley
Counsel for Express Scripts, Inc.,
Evernorth Health, Inc., Medco Health Ser-
vices, Inc., and Ascent Health
Services LLC
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC;
Zinc Health Services, LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.; Docket No. 9437
Medco Health Services, Inc.;
Ascent Health Services LLC;
OptumRX, Inc.;
OptumRx Holdings, LLC;

and

Emisar Pharma Services LLC.

DECLARATION OF JUSTIN HEIPP IN SUPPORT OF ESI RESPONDENTS’
MOTION TO COMPEL TESTIMONY

I, Justin T. Heipp, declare as follows:

1. My name is Justin T. Heipp. | am an attorney with Rule Garza Howley LLP
and am admitted to practice law in the District of Columbia. I represent Express Scripts, Inc.,
Evernorth Health, Inc., Medco Health Services, Inc., and Ascent Health Services LLC (the “ESI
Respondents™) in this matter. I have personal knowledge of the facts set forth in this declaration.

2. Exhibit A to this declaration is a true and correct copy of FTC-PROD-00098576,

a document produced by Complaint Counsel to the Respondents in this action. The document

appears to b I
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3. Exhibit B to this declaration is a true and correct copy of FTC-PROD-00098592,
a document produced by Complaint Counsel to the Respondents in this action. The document
appears to be [

4. Exhibit C to this declaration is a true and correct copy of FTC-PROD-00098562,

a document produced by Complaint Counsel to the Respondents in this action. The document

appears to b

5. Exhibit D to this declaration is a true and correct copy of FTC-PROD-00098219,
a document produced by Complaint Counsel to the Respondents in this action. The document
appears to be [

6. Exhibit E to this declaration is a true and correct copy of FTC-PROD-00098169,
a document produced by Complaint Counsel to the Respondents in this action. The document
appears to be [

7. Exhibit F to this declaration is a true and correct copy of FTC-PROD-00098159,
a document produced by Complaint Counsel to the Respondents in this action. The document
appears to be [

8. Exhibit G to this declaration is a true and correct copy of FTC-PROD-00100601,

a document produced by Complaint Counsel to the Respondents in this action. The document

appears to b I

0. Exhibit H to this declaration is a true and correct copy of the OptumRx

Respondents’ Second Set of Interrogatories to Complaint Counsel issued on January 21, 2025.
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10. Exhibit I to this declaration is a true and correct copy of the ESI Respondents’
September 15, 2025, Notice of Deposition to Complaint Counsel.

11. Exhibit J to this declaration is a true and correct copy of Complaint Counsel’s
February 21, 2025, Responses and Objections to the OptumRx Respondents’ Second Set of
Interrogatories.

12. Exhibit K to this declaration is a true and correct copy of Complaint Counsel’s
September 26, 2025, amended Response and Objections to Interrogatory 11 of the OptumRx
Respondents’ Second Set of Interrogatories.

13. Exhibit L to this declaration is a true and correct copy of the ESI Respondents’
December 3, 2025, letter to Complaint Counsel.

14. Exhibit M to this declaration, as required by Paragraph 3 of the Amended
Scheduling Order entered in this matter, is a true and correct copy of In the Matter of LabMD,
Dkt. No. 9357, “Order Granting in Part and Denying in Part Complaint Counsel’s Motion for
Protective Order Regarding Rule 3.33 Notice of Deposition” (Mar. 10, 2014).

15. Exhibit N to this declaration, as required by Paragraph 3 of the Amended
Scheduling Order entered in this matter, is a true and correct copy of F.T.C. v. Wlah Tec LLC,
2018 WL 3656474 (M.D. Fla. Aug. 2, 2018).

16. Exhibit O to this declaration, as required by Paragraph 3 of the Amended
Scheduling Order entered in this matter, is a true and correct copy of F.T.C. v. DirectTV, Inc.,
2017 WL 3453376, ECF No 109, “Discovery Order Re: Dkt. No. 106” (N.D. Cal. Dec. 3, 2015).

17. Exhibit P to this declaration, as required by Paragraph 3 of the Amended

Scheduling Order entered in this matter, is a true and correct copy of F.T.C. v. CyberSpy

Software, 2009 WL 8708856 (M.D. Fla. May 26, 2009).
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18. Exhibit Q to this declaration, as required by Paragraph 3 of the Amended
Scheduling Order entered in this matter, is a true and correct copy of Guy v. Convergent
Outsourcing, 2023 WL 4637318 (W.D. Wash. July 20, 2023).

19. Exhibit R to this declaration, as required by Paragraph 3 of the Amended
Scheduling Order entered in this matter, is a true and correct copy of F.T.C. v. Advocate Health
Care Network, No. 1:15-cv-11473, ECF No. 157 (N.D. Ill. March 1, 2016).

20. Exhibit S to this declaration, as required by Paragraph 3 of the Amended
Scheduling Order entered in this matter, is a true and correct copy of In the Matter of Sysco
Corp., Dkt. No. 9364, 2015 WL 3897396 (June 17, 2015).

I declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct.

Executed on December 30, 2025, in Washington, D.C.

/s/ Justin T. Heipp

Justin T. Heipp
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

COMMISSIONERS: Lina M. Khan, Chair
Rebecca Kelly Slaughter
Alvaro M. Bedoya
Melissa Holyoak

Andrew Ferguson

In the Matter of
Caremark Rx, LLC;
Zinc Health Services, LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.;
Medco Health Services, Inc.; Docket No. 9437
Ascent Health Services LLC;
OptumRyx, Inc.;
OptumRx Holdings, LLC;

and

Emisar Pharma Services LLC.

OPTUMRX, INC.’S, OPTUMRX HOLDINGS, LLC’S AND EMISAR PHARMA
SERVICES LLC’S SECOND SET OF INTERROGATORIES TO COMPLAINT
COUNSEL

Pursuant to Federal Trade Commission’s Rules of Practice, 16 C.F.R. § 3.35,
Respondents OptumRx, Inc., OptumRx Holdings, LLC, and Emisar Pharma Services LLC
(collectively, “Optum Rx”) serve the following Second Set of Interrogatories upon Complaint
Counsel. Respondents request that Complaint Counsel answer the Interrogatories in accordance
with the Scheduling Order, the Federal Trade Commission’s Rules of Practice, and the

Definitions and Instructions set forth below.
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DEFINITIONS

The following definitions shall apply to the requests that follow.

A. “You,” “Your,” and “Complaint Counsel” shall mean any Bureau or Office of the
Federal Trade Commission involved in the Investigation or this Action, including staff,
employees, representatives, consultants, agents, servants, attorneys, accountants, or any person
who served in any such roles at any time.

B. “Optum Rx” shall mean OptumRx, Inc., OptumRx Holdings, LLC, and Emisar
Pharma Services LLC collectively.

C. “Respondents” and “Respondent PBMs” shall mean all Respondents in the Action,
including Optum Rx, CaremarkRx, LLC, Express Scripts, Inc., and all of their subsidiaries, as well
as all predecessors and successors thereof; all past or present divisions, parents, subsidiaries, and
affiliates of any of the foregoing entities; all past or present owners, joint ventures, partnerships,
and limited partnerships of which any of the foregoing entities is a joint venture or a limited general
partner; and all past or present directors, officers, members, employees, attorneys, agents,
representatives, or other persons under the control of or purporting to act for or on behalf of any
of the foregoing entities, either directly or indirectly.

D. The term “Action” shall mean In the Matter of Caremark Rx, LLC et al., FTC
Docket No. 9437.

E. The term “Investigation” shall mean the Federal Trade Commission’s
investigation into Optum Rx, other Respondent PBMs, and the manufacturers of insulin drugs
giving rise to the Complaint in this Action, FTC File No. 2210114.

F. The terms “and” and “or” shall be construed conjunctively or disjunctively as

necessary to make the request inclusive rather than exclusive.
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G. The term “Bases of Support” means any information, data, fact, document,
statement, analysis, measurement, investigation, study, instruction, or other evidence (regardless
of admissibility) about, relating to, supporting, explaining, constituting, or describing a fact, metric,
analysis, conclusion, allegation, or contention.

H. The term “Communication” shall include, without limitation, any written, oral,
telephonic or other inquiry, representation, discussion, conversation—in person or otherwise—
negotiation, agreement, understanding, meeting, letter, note, telegraph, telex, computer
transmission, advertisement, interview, text or SMS or MMS message, or e-mail. A document or
thing transferred, whether temporarily or permanently, from one person to another shall be
deemed to be a communication between such persons whether or not such document or thing
was prepared or created by the transferor or addressed to the transferee.

L “Document” or “Thing” shall have the same meaning and scope as in Federal
Trade Commission’s Rules of Practice, 16 C.F.R. § 3.37 and shall include any written, printed,
recorded, or graphic matter that is or has been in the FTC’s actual or constructive possession or
control, regardless of the medium on which it is produced, reproduced, or stored, including,

99 ¢¢

without limitation, anything that can be classified as a “writing,” “original,” or “duplicate.” Any
document bearing marks, including, without limitation, initials, stamped indicia, comments or
notations not part of the original text or photographic reproduction thereof, is a separate
document. Further, “Document” or “Thing” means the original and each non-identical copy
(whether different from the original because of marginal notes or other material inserted, or
attached, or otherwise) of any written or graphic matter however produced or reproduced,

whether sent or received or neither, including drafts and both sides thereof, and including but not

limited to: papers, books, letters, correspondence, telegrams, cables, telex messages, memoranda,
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typed or handwritten notes, notations, workpapers, transcripts, minutes, reports and records of
telephone or of other conversations or of interviews or of conferences or meetings, maps, charts,
plans, specifications, diagrams, photographs, affidavits, statements, summaries, opinions,
reports, studies, analyses, evaluations, contracts, agreements, ledgers, journals, financial
statements, statistical records, desk calendars, appointment books, diaries, expense account
records, lists, tabulations, sound recordings, computer disks, computer printouts, data processing
input and output, film, microfilm, electronic mail, and all other records kept by electronic,
photographic, magnetic, or mechanical means and items similar to any of the foregoing.

J. The term “including” shall not be construed as limiting any request, and shall
mean the same as “including, but not limited to.”

K. “Payer” shall mean any entity, other than the receiving patient, that pays or
reimburses in whole or in part for the administration or sale of a pharmaceutical product. Payers
include, but are not limited to, Plan Sponsors, federal and state government programs such as
TRICARE, Medicare, and Medicaid; private insurers and health-maintenance organizations
(HMOs); and health-and-welfare funds.

L. “Pharmacy Benefit Manager” or “PBM” shall mean any entity or anyone acting on
the entity’s behalf (such as a GPO) that serves as a third-party administrator of a Plan’s prescription
drug programs; negotiates Rebate or fee agreements on behalf of a Plan; creates or manages a
Formulary on behalf of a Plan; or otherwise deals with pharmaceutical manufacturers or sellers on
behalf of a Plan.

M. “Plan” shall mean any health plan, including any pharmacy benefit plan, or

coverage designed, offered, operated, administered, sponsored, or insured by a Plan Sponsor that
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pays for (in whole or in part), purchases, reimburses (in whole or in part), dispenses, or otherwise
provides pharmaceuticals to individuals.

N. “Plan Sponsor” shall mean the financial entity (e.g., self-funded employer,
insurance company, union health plan) that pays for prescription drugs or any entity acting on its
behalf.

0. “Wholesale Acquisition Cost” or “WAC” shall mean the manufacturer’s list price
for a drug to Wholesalers or direct purchasers in the United States, not including prompt pay or
other discounts, Rebates or reductions in price, as reported in wholesale price guides or other
publications of drug pricing data wholesale acquisition cost.

P. The use of the singular shall also include the plural, and vice-versa.

INSTRUCTIONS

The following instructions shall apply to the requests that follow:

1. If You are asserting a privilege or making an objection to an Interrogatory, You
must specifically assert the privilege or state the objection in Your written response, and provide
a log of all Communications or other evidence You are withholding based on the privilege
assertion, where applicable. You must also indicate whether any such document(s) exist as to the
information requested.

2. The Interrogatories call for all information (including any information contained
on any document or writing) that is known or available to Complaint Counsel, including all
information in the possession of, or available to, Complaint Counsel’s attorneys, agents, or
representatives, or any other person acting on Complaint Counsel’s behalf or under Complaint

Counsel’s direction or control.
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3. Whenever Complaint Counsel is requested to give specific information, such as
an entity name or figure, and Complaint Counsel cannot give the exact information, so state and
give Complaint Counsel’s best estimate thereof.

4. Each Interrogatory must be answered separately, completely, and fully, under
oath. An answer should not be supplied by reference to an answer to another Interrogatory unless
the information provided is intended to be identical in all respects.

3. If any Documents or things responsive to these Interrogatories have been
destroyed or are no longer available for any reason, describe the nature of such Documents or
things, the last known location of any copies of such Documents or things, the date of such
destruction, the reason for such destruction, and the name of the person who ordered or
authorized such destruction.

4. If any part of any Interrogatory is objected to, set forth the basis for Your
objection and respond to all parts of the request for production to which You do not object,
pursuant to Federal Trade Commission’s Rules of Practice.

5. If You cannot respond to all or part of any Interrogatory after exercising due
diligence to secure the full information to do so, so state and answer to the extent possible,
specifying Your inability to respond to the remainder. In any partial response, state whatever
information or knowledge You have concerning the unanswered portion, and detail what efforts
have been taken to secure the unknown information.

7. If You find the meaning of any terms in these Interrogatories unclear, please
assume a reasonable meaning, state what the assumed meaning is, and respond to the request

according to the assumed meaning.
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8. None of the definitions and instructions, or the Interrogatories set forth below,
shall be construed as an admission relating to the existence of any evidence, to the relevance or
admissibility of any evidence, or to the truth or accuracy of any statement or characterization in
any definition, instruction, or request.

INTERROGATORIES

1. Identify and describe the criteria by which You define “low WAC drugs”
and “high WAC drugs” throughout the Complaint and identify every “low WAC drug” and “high
WAC drug” that You claim are at issue in this case.

2. Identify the specific Plans for which Optum Rx provides PBM services that
you claim included patients that paid “more than the drug’s entire net cost to the payer,” as alleged
in paragraph 221 of the Complaint, including the amount “more than the drug’s entire net cost to
the payer” that any such patient allegedly paid, and the Bases of Support establishing that those
Plans included patients that paid “more than the drug’s entire net cost to the Payer.”

3. Describe in detail the Bases of Support for Your allegation at paragraph 201
of the Complaint that “Payers may not realize that their patients pay out-of-pocket amounts that
can exceed the entire net cost of highly rebated drugs,” including the specific Payers that You
allege did not realize that their patients pay out-of-pocket costs that can exceed the entire net cost
of highly rebated drugs, and all supporting evidence produced by Respondent PBMs, those Payers,
or their consultants.

4. Identify the specific Payers that You allege Optum Rx prevented or
disincentivized from adopting point-of-sale rebates and identify all evidence produced by Optum
Rx, those Payers, or their consultants that You claim supports Your allegation that Optum Rx

disincentivized those Payers from adopting point-of-sale rebates.
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5. Identify the specific Payers that You allege Optum Rx prevented or
disincentivized from including insulin on their preventive drug lists, critical drug lists, or any other
list of drugs for which Payers mitigate or eliminate patient out-of-pocket costs for their members,
and identify all evidence produced by Optum Rx, those Payers, or their consultants that You claim
supports Your allegation that Optum Rx prevented or disincentivized those Payers from including
insulin on the above referenced lists.

6. Describe in detail the Bases of Support for Your allegation at paragraph 125
of the Complaint that Optum Rx “prioritized negotiating rebate amounts over net prices,” including
the specific negotiations between Optum Rx and manufacturers over insulin drugs for which You
claim Optum Rx prioritized rebates over net prices, and all supporting evidence produced by
Optum Rx or those manufacturers.

7. Describe in detail the Bases of Support for Your allegation at paragraph 143
of the Complaint that insulin manufacturers priced “their low WAC insulin at roughly ‘net price
parity’ with the branded versions,” including identifying all supporting evidence produced by
Respondent PBMs or the manufacturers showing that low WAC and high WAC insulin were priced
at “net price parity” for any Payer.

8. Describe in detail the Bases of Support for Your allegation at paragraph 157
of the Complaint that Optum Rx “assisted clients with making the decision to exclude low WAC
drugs from their custom formularies,” including identifying the specific Payers that You allege
Optum Rx assisted.

0. Describe in detail the Bases of Support for Your allegation at paragraph 217
of the Complaint that “absent the PBM Respondents’ chase-the-rebate strategy, the net prices of

insulin products, after rebates, may have been lower,” including identifying the specific insulin
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products that You allege may have had lower net prices, and identifying all evidence produced by
Respondent PBMs or manufacturers that supports this allegation.

10.  Describe in detail the Bases of Support for Your allegation in paragraph 215
of the Complaint that Optum Rx “push[es] manufacturers to achieve a lower net price with the
highest rebates and fees,” including identifying all evidence produced by Optum Rx or
manufacturers that supports this allegation.

11.  Describe in detail the Bases of Support for Your statement that_

and your pursuit o

-, including identifying all Documents or Things that support the allegations you made
in [ :<fcrenced in FTC-PROD-00099607, FTC-PROD-00099597, and FTC-

PROD-00099657.
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DATED: January 21, 2025 Respectfully submitted,

GIBSON, DUNN & CRUTCHER LLP

By: /s/ Samuel Liversidge

Samuel Liversidge

333 South Grand Avenue
Los Angeles, CA 90071
Tel: (213) 229-7420

Email: SLiversidge@gibsondunn.com

Michael J. Perry

Sophia A. Hansell

1700 M. St. NW

Washington, DC 20036

Email: MJPerry@gibsondunn.com
Email: SHansell@gibsondunn.com

Attorneys for Respondents OptumRx, Inc.;
OptumRx Holdings, LLC; and Emisar Pharma
Services LLC
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CERTIFICATE OF SERVICE

I hereby certify that on January 21, 2025, I caused the foregoing document to be served via
email to:

Rebecca L. Egeland Mike Cowie Charles F. Rule
Bradley S. Albert Rani A. Habash Daniel J. Howley
Federal Trade Commission Dechert LLP Rule Garza Howley LLP
600 Pennsylvania Ave. NW 1900 K Street NW 901 7% Street NW
Washington, DC 20580 Washington, DC 20006 Washington, DC 20001
regeland@ftc.gov mike.cowie@dechert.com rule@rulegarza.com
balbert@ftc.gov rani.habash@dechert.com howley@rulegarza.com
1035-Insulin-DL @ftc.gov

Counsel for Respondents Counsel for Respondents
Counsel Supporting Caremark Rx LLC; Zinc Express Scripts, Inc.;
the Complaint Health Services, LLC Evernorth Health, Inc.;

Medco Health Services, Inc.;
Ascent Health Services LLC

Respectfully submitted,

By: /s/ Samuel Liversidge
Samuel Liversidge

333 South Grand Avenue
Los Angeles, CA 90071

Tel: (213) 229-7420

Email:
SLiversidge@gibsondunn.co
m

Counsel for Respondents OptumRx, Inc.;
OptumRx Holdings, LLC; and Emisar
Pharma Services LLC
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In the Matter of

LabMD, Inc., DOCKET NO. 9357
a corporation,

Respondent.

ORDER GRANTING IN PART AND DENYING IN PART
COMPLAINT COUNSEL’S MOTION FOR PROTECTIVE ORDER
REGARDING RULE 3.33 NOTICE OF DEPOSITION

On February 14, 2014, Complaint Counsel filed a Motion for Protective Order Regarding
Rule 3.33 Notice of Deposition (“Motion”). Complaint Counsel seeks to prevent Respondent
from proceeding with a deposition of designee(s) of the Bureau of Consumer Protection of the
Federal Trade Commission (“Bureau” or “BCP”). On February 26, 2014, Respondent LabMD,
Inc., (“Respondent” or “LabMD?) filed an opposition to the Motion (“Opposition”).

Having fully reviewed the Motion and the Opposition, and having considered all
arguments and contentions raised therein, the Motion is GRANTED IN PART AND DENIED
IN PART, as explained below.

| Introduction

The Complaint charges that Respondent, a lab that provides doctors with cancer detection
services, engaged in an unfair trade practice in violation of Section 5(a) of the Federal Trade
Commission (“FTC”) Act by failing to take “reasonable and appropriate” measures to prevent
unauthorized access to consumers’ personal information, which conduct caused, or is likely to
cause, substantial injury to consumers. Complaint §Y 6-11, 17-23. Specifically, the Complaint
alleges that Respondent failed to maintain adequate network security to protect confidential
patient information, including by making certain “insurance aging reports,” allegedly containing
confidential patient information, available on a peer-to-peer, or “P2P” file sharing application
(“the 1,718 file”). Complaint § 17, 19. The Complaint further avers that in October 2012, the
Sacramento, California Police Department (“SPD”’) found more than 35 LabMD “Day Sheets,”
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allegedly containing confidential patient information (“Day Sheets™) !, and a small number of
copied checks, in the possession of individuals who subsequently pleaded no contest to state
charges of identity theft (the “Sacramento Incident”). Complaint 4 21.

Respondent’s Answer admits that an alleged third party, Tiversa Holding Corporation
(“Tiversa”), contacted Respondent in May 2008 and claimed to have obtained the P2P insurance
aging file via Limewire, but denies that Respondent violated the FTC Act or that any consumer
was injured by the alleged security breach. Answer 9 17-23. Respondent’s answer also
includes a number of affirmative defenses, including among others, denial of due process and
fair notice, and that the actions of the FTC are arbitrary, capricious, an abuse of discretion, and
otherwise not in accordance with applicable law. Answer at pp. 6-7.

On January 30, 2014, Respondent served a “Notice of Deposition of the Bureau of
Consumer Protection,” pursuant to Rule 3.33(a) and 3.33(c)(1) of the Commission’s Rules of
Practice. Respondent’s Notice seeks a Bureau designee(s) to testify regarding matters known or
reasonably available to the Bureau concerning the following topics:

(D The 1,718 file, including the Bureau’s relationship with Tiversa, Dartmouth
College, and Eric Johnson;

(2)  All data-security standards that have been used by the Bureau to enforce the law
under Section 5 of the Federal Trade Commission Act since 2005;

3) Consumers that have been harmed by LabMD’s allegedly inadequate security
practices; and

4 The Bureau’s relationship with the Sacramento Police Department [SPD] relating
to [LabMD] documents [that SPD] found at a Sacramento “flop house.”

(“Topics”) (Motion Exhibit B at 4).
II. Relevant Rules of Practice

Rule 3.33(c)(1) of the Commission’s Rules of Practice authorizes Respondent to notice
the deposition of the BCP, and requires BCP to “designate one or more officers, directors, or
managing agents, or other persons who consent to testify on its behalf.”? The rule also requires
that the deposition notice “describe with reasonable particularity the matters on which
examination is requested,” so as to facilitate designation of those persons with applicable
knowledge. 16 C.F.R. 3.33(c)(1).

! As alleged in the Complaint, Day Sheets are spreadsheets of payments received from consumers, which may
include personal information such as consumer names, Social Security Numbers, and methods, amounts, and dates
of payments. Complaint 9.

" Complaint Counscl objects that Respondent’s Notice, in detining “Bureau’ as “[(Jhe Federal ‘I'tade Commission’s
Bureau of Consumer Protection, and its directors, officers, and employees,” improperly attempts to reach the
members of the Commission. Motion at 8-9. Respondent’s Notice properly mirrors the language of Rule 3.33(c)(1)
and Respondent makes clear in its Opposition that it is not seeking to depose any members of the Commission
pursuant o Rule 3.33(¢)(1). Opposilion at 2 n.1.

g
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Rule 3.33(c)(1) depositions are also subject to the discovery limits of Rule 3.31(c)(1):
“[p]arties may obtain discovery to the extent that it may be reasonably expected to yield
information relevant to the allegations of the complaint, to the proposed relief, or to the defenses
of any respondent.” 16 C.F.R. § 3.31(c)(1). Ifitis determined that “such deposition would not
be reasonably expected to meet the scope of discovery set forth under § 3.31(c), or that the value
of the deposition would be outweighed by the considerations set forth under § 3.43 ('b),”3 the
Administrative Law Judge may rule that a deposition shall not be taken. 16 C.F.R. § 3.33(b).
Finally, as with any discovery, the Administrative Law Judge may disallow, or limit, a
deposition by way of a protective order under Rule 3.31(d) (“The Administrative Law Judge may
also deny discovery or make any other order which justice requires to protect a party or other
person from annoyance, embarrassment, oppression, or undue burden or expense, or to prevent
undue delay in the proceeding.”).

In the instant case, Complaint Counsel seeks an order disallowing the noticed deposition
in its entirety, pursuant to Rule 3.33(b) and 3.31(d). The burden of demonstrating an entitlement
to this protective order is on Complaint Counsel. In re LabMD Inc.,2014 FTC LEXIS 22, at *20
(Jan. 30, 2014). In the context of a Rule 30(b)(6) deposition sought from a government ’
employee, one court has stated: “The burden is on the party seeking the protective order to
demonstrate that good cause exists for the entry of [the protective] order by making a ‘particular
and specific demonstration of fact, as distinguished from stereotyped and conclusory
statements.”” Integra Bank Corp. v. FDIC, 2014 U.S. Dist. LEXIS 3039, *6-7 (S.D. Ind. Jan. 10,
2014) (citing Gulf Qil Co. v. Bernard, 452 U.S. 89, 102 n.16, (1981)).* “In addition, ‘[b]efore
restricting discovery, the court should consider the totality of the circumstances, weighing the
value of the material sought against the burden of providing it and taking into account society’s
interest in furthering the truthseeking function.”” Id at *7 (citation omitted). Thus, the burden is
on Complaint Counsel to demonstrate that the deposition is not reasonably likely to lead to the
discovery of relevant information, or that notwithstanding any such relevance, BCP should
nevertheless be protected from deposition by Respondent.

III.  Analysis

The Orders issued previously in this case hold that the Commission’s reasons for issuing
a complaint and the information the Commissioners evaluated and considered prior to filing a
complaint, including the standards that the Commissioners used in determining whether to issue
a complaint, are outside the scope of discovery, absent extraordinary circumstances, which
circumstances Respondent failed to demonstrate. See February 25, 2014 Order Granting
Complaint Counsel’s Motion to Quash and to Limit Deposition Subpoenas Served on
Commission Attorneys (February 25 Order); February 21, 2014 Order Denying Respondent’s
Motion for a Rule 3.36 Subpoena (February 21 Order); January 30, 2014 Order on Complaint

* Rule 3.43(b) states “[e]vidence, even if relevant, may be excluded if its probative value is substantially outweighed
by the danger of unfair prejudice, confusion of the issues, or if the evidence would be misleading, or based on
considerations of undue delay, waste of time, or needless presentation of cumulative evidence.” 16 C.F.R. § 3.43(b).

* Commission Rule 3.33(c)(1) mirrors Rule 30(b)(6) of the Federal Rules of Civil Procedure. Where the Federal
Rules of Civil Procedure are similar to the Commission’s Rules of Practice, those rules and case law interpreting
them may be useful, though not controlling, in adjudicating disputes. In re Pom Wonderful LLC, 2011 FTC LEXIS
42, Y9 1.3 (March 16, 201 1) (citations omitted).
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Counsel’s Motion to Quash Subpoena Served on Complaint Counsel and for Protective Order
(January 30 Order). Any “attempt to probe the mental processes of this agency in investigating
respondents and the decision leading up to the complaint in this matter . . . is ordinarily
privileged since [such information relates] to an integral part of the decision-making process of
this agency.” In re School Services, Inc., 71 F.T.C. 1703, 1967 FTC LEXIS 125, *5 (June 16,
1967) (citation omitted) (denying respondent’s application for depositions from the Secretary of
the Commission, the Director of the Bureau of Deceptive Practices, and an attorney of the
Commission).

Although Respondent is not entitled to discovery on the decision making process of the
agency, it is entitled to discovery of facts that form the basis for the allegations of the Complaint.
FTC v. Cyberspy Software LLC, 2009 U.S. Dist. LEXIS 132299, at *4 (M.D. Fla. May 26, 2009)
(“A party is entitled to the facts relevant to the litigation.”). See also 16 C.F.R. § 3.31(c)(1) .
(“Parties may obtain discovery to the extent that it may be reasonably expected to yield
information relevant to the allegations of the complaint, to the proposed relief, or to the defenses
of any respondent.”). ‘'With these precepts in mind, the analysis turns to the four topics listed in
Respondent’s Rule 3.33 Notice of Deposition.

A. Deposition Notice Topics 1 and 4

Complaint Counsel argues that Respondent’s Notice Topic 1 is improper because the
“subjects on which Respondent seeks testimony regarding the 1,718 file,” i.e., the Bureau’s
“relationships” with Tiversa, Dartmouth College, and Eric Johnson regarding the 1,718 file, are
not stated with “reasonable particularity,” as required by Rule 3.33(c). Complaint Counsel
makes the substantially identical argument as to Topic 4 -- the Bureau’s “relationship” with the
SPD relating to certain LabMD documents found by SPD during the Sacramento Incident
(hereafter, “LabMD Documents™). Motion at 4-5. According to Complaint Counsel, the term
“relationship” is overbroad; no single witness has personal knowledge of the Bureau, and its
directors, officers, and employees, as it relates to the 1,718 file or the LabMD Documents; and it
would be impossible to educate a Bureau designee about every conceivable subject of
examination regarding the 1,718 file or the LabMD Documents. Motion at 6.

Respondent counters that the meaning of “relationship” is sufficiently clear, and refers to
“communications,” “behavior,” and “dealings” between two entities. Opposition at 47
Respondent further argues that the 1,718 file is clearly relevant to the Complaint (Complaint
99 11, 13-20) and that the Bureau’s communications with Tiversa, Dartmouth College and/or
Eric Johnson are narrowed to the topic of the 1,718 file. Opposition at 4-5. Respondent also
states that the Complaint expressly refers to the LabMD documents found by the SPD
(Complaint 9 21) and claims that FTC officials waited four months before contacting LabMD to
inform them that the Day Sheets had been found by the SPD. Opposition at 8.

As an initial matter, Topics 1 and 4 are “reasonably particular” enough to enable BCP to
designate those with applicable knowledge. The goal of the requirement in the analogous Fed.

> Consistent with Respondent’s definition, the Merriam-Webster Online dictionary defines “relationship” as “the
way in which two or more people, groups, countries, etc., talk to, behave toward, and deal with each other.”
Opposition at 4.

4
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R. Civ. Pro. 30(b)(6) that the notice of deposition “describe with reasonable particularity the
matters for examination” is to “enable the responding organization to identify the person who is
best situated to answer questions about the matter, or to make sure that the person selected to
testify is able to respond regarding that matter.” Charles A. Wright, et al., 8A Fed. Prac. & Proc.
Civ. § 2103 (3d ed. 2013). Rule 30(b)(6) requires only that the notice describe in terms as clear
as possible the matters about which testimony is sought so that the organization can determine
the identity and number of persons whose presence will be necessary to provide an adequate
response to any potential questions. Scovill Mfg. Co. v. Sunbeam Corp., 61 F.R.D. 598, 603-04
(D. Del. 1973).

As stated in the Notice, Topics 1 and 4 may appear to be overly broad; however,
Respondent, in its Opposition, has made clear that the information it actually seeks is more
narrow. With respect to Topic 1, Respondent seeks testimony on: “how [the] FTC came to
possess the 1718 file.” Opposition at 9. With respect to Topic 4, Respondent seeks testimony on
how the FTC learned of the Sacramento Incident and how the FTC handled or disseminated
LabMD’s property after it learned of the Sacramento Incident. /d The scope of Topics 1 and 4
is, accordingly, so limited.

Complaint Counsel further argues that a deposition of the Bureau regarding its
“relationship” with Tiversa, Dartmouth College, and Eric Johnson is outside the scope of
discovery under Rule 3.31(c)(1) because Respondent has propounded written discovery to
Complaint Counsel regarding communications with these nonparties; issued a subpoena to, and
taken the deposition of, Tiversa regarding communications with FTC, Dartmouth College, and
Eric Johnson; and also will soon take the deposition of Tiversa employee Rick Wallace on these
same matters. Complaint Counsel does not argue, however, that the requested deposition
testimony from BCP is unreasonably cumulative or duplicative of other discovery, see 16 C.F.R.
§ 3.31(c)(2)(ii), and the mere fact that discovery is being sought from multiple sources or
discovery methods is not a basis for denying discovery. See 16 C.F.R. § 3.31(a) (“Parties may
obtain discovery by one or more of the following methods: Depositions upon oral examination or
written questions; written interrogatories; production of documents or things for inspection and
other purposes; and requests for admission) (emphasis added). Nor does Rule 3.33 require a
showing of particular need, in order to take a deposition of designee(s) of the BCP.

Finally, Complaint Counsel contends that the requested information regarding the 1,718
file is outside the scope of discovery under Rule 3.31(c)(2), which states in part:

Complaint counsel need only search for materials that were collected or reviewed
in the course of the investigation of the matter or prosecution of the case and that
are in the possession, custody or control of the Bureaus or Offices of the
Commission that investigated the matter, including the Bureau of Economics.

The Administrative Law Judge may authorize for good cause additional discovery
of materials in the possession, custody, or control of those Bureaus or Offices . . .

16 C.F.R. § 3.31(c)(2). Complaint Counsel asserts that the subject communications with
Tiversa, Dartmouth College, and Eric Johnson regarding the 1,718 file “largely predate” the
opcning of the investigation of LabMD in January 2010 and were not “collected or reviewed” in
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the course of the investigation or prosecution of this case. Thus, Complaint Counsel concludes,
Respondent must demonstrate good cause to depose BCP. Motion at 5. By its express terms,
however, Rule 3.31(c)(2) applies to “searches for materials.” It does not address deposition
testimony, and there is no similar restriction to testimony sought under Rule 3.33. Thus, there is
no basis for concluding that Rule 3.31(c)(2) requires Respondent to demonstrate good cause to
depose BCP.

Accordingly, Complaint Counsel has failed to demonstrate that deposition testimony on
Topics land 4 should be barred in its entirety. However, nothing in this ruling is intended to
overrule or alter the limitations cited in the January 30 Order and the February 25 Order that pre-
complaint attorney communications with SPD, Tiversa, Dartmouth College, and Eric Johnson
may not be elicited to derive the FTC’s decision making process in determining to investigate or
prosecute this case. ‘

B. Deposition Notice Topic 2

Respondent’s Notice Topic 2 asks for the Bureau’s designee(s) to provide testimony
regarding “all data-security standards that have been used by the [Bureau] to enforce the law
under Section 5 of the Federal Trade Commission Act since 2005.” (Motion, Ex. B at 4).
Complaint Counsel argues that the basis “for the Commission’s commencement of this action” is
“not relevant for purpose of discovery in an administrative adjudication” and that Notice Topic 2
does not correspond to any permissible affirmative defense and is foreclosed by the
Commission’s January 16, 2014, Order Denying Respondent LabMD’s Motion to Dismiss, Ix re
LabMD Inc.,2014 FTC LEXIS 2 (Jan. 16, 2014) (“January 16 Commission Order”) and the
January 30 Order. Motion at 7.

In its Opposition, Respondent acknowledges, as it must, the prior rulings in this case
holding that Respondent may not discover the legal standards the FTC has used in the past and is
currently using to enforce Section 5 in data security cases, in order to discover and challenge the
Commission’s decision making processes in issuing the Complaint in this case. See, e.g.,
February 25 Order; February 21 Order; January 30 Order. However, notwithstanding the broad
language of Topic 2, Respondent does not appear to be seeking discovery of the “standards” for
enforcement of Section 5 in data security matters generally. Rather, Respondent states that it is
“apparent” that Complaint Counsel seeks to apply a “reasonableness” standard to whether
Respondent’s data security practices may be deemed “unfair” under Section 5. Respondent
further states that the Commission, in its Order Denying Respondent’s Motion to Dismiss,
admitted that in order to establish its case, the FTC would need to determine, as a factual matter,
“whether LabMD’s data security procedures were ‘unreasonable.”” Opposition at 6 (citing
January 16 Commission Order at 18-19). Therefore, Respondent argues, Respondent is entitled
to know the bases for the contention that Respondent’s data security practices were not
reasonable.

Paragraph 10 of the Complaint alleges that Respondent “failed to provide reasonable and
appropriate security for personal information on its computer networks” and cites seven alleged
data security practices of Respondent as examples of Respondent’s failures. Complaint q 10 (a)-
(). Respondent’s right to inquire into the factual bascs for these allegations cannot credibly be
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disputed.® 16 C.F.R. § 3.31(c)(1). However, Respondent may not inquire into why, or how,
BCP or the Commission determined to use a reasonableness standard to enforce Section 5, or
why the alleged facts justify a conclusion of unreasonableness, because “a request for such
justification is explicitly a request for the ‘mental impressions, conclusions, opinions or legal
theories of a party’s attorney’” and is not permissible. F7TC v. Cyberspy Softiware LLC, 2009
U.S. Dist. LEXIS 71270, at *7 (M.D. Fla. July 31, 2009). For the same reason, Respondent is
not entitled to explore attorney thought processes as to which facts support which contentions,
and which do not, or what inferences are being drawn from the evidence in the case. Id. at *10-
11.

Based upon the foregoing, Complaint Counsel has not demonstrated that Topic 2 is
entirely outside the scope of discovery, so as to bar any and all deposition testimony within its
scope, and Respondent has articulated a valid line of inquiry. For these reasons, the deposition
will not be barred; however, consistent with prior rulings in this case, Respondent may not
inquire generally into the legal standards the FTC used in the past and is currently using to
determine whether an entity’s data security practices are unfair under Section 5. In addition, to
prevent improper inquiry into privileged matters, Respondent will also be barred from inquiring
into the legal opinions, legal reasoning, mental processes or decision making of the Bureau, its
directors, officers, or employees, or of the Commission, with respect to Section 5 enforcement
standards. See Cyberspy Sofiware, 2009 U.S. Dist. LEXIS 71270, at *10-11.

C. Deposition Notice Topic 3

Respondent’s Notice Topic 3 asks for the Bureau’s designee(s) to provide testimony
regarding “[c]onsumers that have been harmed by LabMD’s allegedly inadequate security
practices.” (Motion, Ex. B at 4). Complaint Counsel does not argue, and has not shown, that
Topic 3 is not relevant for purposes of discovery. The Complaint in this matter alleges that
Respondent’s asserted inadequate security “caused, or is likely to cause, substantial injury to
consumers that is not offset by countervailing benefits to consumers or competition and is not
reasonably avoidable by consumers.” Complaint § 22. Thus, inquiry into the facts underlying
the allegation of consumer injury is clearly relevant under Rule 3.31(c)(1).

Complaint Counsel nevertheless contends that Respondent should be barred from seeking
discovery on the topic from BCP because Topic 3 “demands testimony that Complaint Counsel
will present through expert witnesses.” Motion at 7. Complaint Counsel further contends that
because Topic 3 “requires the Bureau to prematurely disclose the opinions of Complaint
Counsel’s expert witnesses, it is not an appropriate subject for discovery pursuant to Rule
3.33(c)(1).” Motion at 8.

Respondent counters that “Complaint Counsel [is not] allowed to unilaterally restrict the
scope of discovery by indicating its own choice of producing testimony [and that] LabMD is
clearly entitled to discover [the] FTC’s position on facts regarding potential and/or actual harm

¢ The February 21 Order held that “documents sufficient to show the standards the FTC used in the past and is
currently using to determine whether an entity’s data security practices violate Section 5 of the FTC Act,” are
outside the scope of discovery. See February 21 Order at 6-7. In the dispute resolved by that Order, Respondent
argued that such discovery was relevant to its defense challenging the bases for the Commission’s decision to issue
the Complaint against LabMD. For the reasons set forth in the February 21 Order, that argument was rejected. d.
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to consumers in this case without regard to [the] FTC’s expert witness list.” Opposition at 7.

Simply because Complaint Counsel intends to present expert opinion testimony on
whether Respondent’s practices caused or were likely to cause substantial injury to consumers
does not relieve Complaint Counsel from its obligation to provide fact discovery on the topic of
consumer injury, such as the identities of customers known to have been harmed and the factual
basis underlying the allegation of consumer harm, or other facts that may be required to support
these allegations in the Complaint.

Accordingly, Complaint Counsel has not met its burden of showing that inquiry into
Topic 3 should be barred. However, Respondent is not entitled to inquire, and will be barred
from inquiring, into the legal opinions, legal reasoning, mental processes or decision making of
BCP, or its directors, officers, or employees, or of the Commission, with respect to the
contention that Respondent’s practices caused, or are likely to cause, consumer harm. See
Cyberspy Software, 2009 U.S. Dist. LEXIS 71270, at *10-11 (barring discovery of “opposing
counsel’s thought processes as to which facts support these contentions (and which do not), or
what inferences can be drawn from the evidence that has been assembled so far”). In this regard,
Respondent may not inquire into why, or how, the factual bases of the allegations in the
Complaint justify the conclusion that Respondent violated the FTC Act, because such inquiry is
tantamount to “a request for the mental impressions, conclusions, opinions or legal theories” of
the FTC.

IV. Conclusion and Order

Complaint Counsel has failed to demonstrate that the deposition of BCP should be barred
in its entirety. Accordingly, to this extent, Complaint Counsel’s Motion for a Protective Order is
DENIED. However, to ensure compliance with prior discovery orders in this case, and to
prevent improper inquiry into privileged matters, Complaint Counsel’s Motion for Protective
Order is GRANTED IN PART pursuant to Rule 3.31(d), and it is HEREBY ORDERED:

1. The Bureau shall designate one or more persons to testify on its behalf about
information known or reasonably available to it with regard to Topics 1-4 of
Respondent’s deposition notice, as modified within this Order;

2. Topics 1 and 4 are limited to: how the FT'C came to possess the 1718 file; how the
FTC learned of the Sacramento Incident; and how the FTC handled or disseminated
LabMD’s property after it learned of the Sacramento Incident;

3. Notwithstanding the relief granted in this Order, Respondent is prohibited from
inquiring into any privileged matters, including without limitation, the legal opinions
or legal reasoning or mental impressions of any attorney involved in the investigation
or prosecution of this case, and specifically including:

The decision making processes of the Bureau with respect to the
investigation of Respondent or the. prosecution of this case;
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The legal standards the Bureau used in the past and is currently using to determine
whether an entity’s data security practices are unfair under Section 5;

The legal reasoning or mental processes of the Bureau with respect to the use of a
reasonableness standard in the Complaint; and

The legal reasoning or mental processes of the Bureau with respect to the
contention that Respondent’s practices caused, or are likely to cause,
consumer harm; and

4. The fact discovery deadline of March 5, 2014 is hereby extended for an additional 20

days from the date of this Order for the purpose of allowing the Rule 3.33 deposition
noticed by Respondent on January 30, 2014, as limited by this Order.

ORDERED: Dm 1/
D. Michael Chappel

Chief Administrative Law Judge

Dated: March 10, 2014
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I. Legal Standards

The three motions sub judice concern whether certain
discovery should be permitted. Fed R. Civ. P. 26(b)(1)
governs the scope of permissible discovery. The rule states
that:

Parties may obtain discovery regarding any nonprivileged
matter that is relevant to any party's claim or defense
and proportional to the needs of the case, considering the
importance of the issues at stake in the action, the amount
in controversy, the parties’ relative access to relevant
information, the parties’ resources, the importance of the
discovery in resolving the issues, and whether the burden
or expense of the proposed discovery outweighs its likely
benefit. Information within this scope of discovery need not
be admissible in evidence to be discoverable.
Fed. R. Civ. P. 26 (b)(1).

As stated by the Rule, the scope of permissible, relevant
discovery is determined by the parties’ claims and defenses.
Chudasama v. Mazda Motor Corp., 123 F.3d 1353, 1368 n.37
(11th Cir. 1997). “Evidence is relevant if it has any tendency
to make the existence of any fact or consequence more or less
probable than it would be without the evidence.” Gonzalez
v. ETourandTravel, Inc., No. 6:13-cv-827-Orl-36TBS, 2014
WL 1250034, at *2 (M.D. Fla. Mar. 26, 2014) (citing United
States v. Capers, 708 F.3d 1286, 1308 (11th Cir. 2013) ).

In addition to the requirements of Rule 26(b)(1), Rule 26(b)
(2)(C) requires the Court to limit the frequency or extent of
discovery if:

(i) the discovery sought is unreasonably cumulative or
duplicative, or can be obtained from some other source that
is more convenient, less burdensome, or less expensive; (ii)
the party seeking discovery has had ample opportunity to
obtain the information by discovery in the action; or (iii)
the proposed discovery is outside the scope permitted by
Rule 26(b)(1).
Fed. R. Civ. P. 26 (b)(2)(C).

If a party fails to make a disclosure or fails to provide
information in response to a discovery request, a party may
file a motion to compel discovery pursuant to Fed. R. Civ. P.
37(a). Rulings on motions to compel discovery under Rule
37(a) are committed to the sound discretion of the trial court.
See NetJets Aviation, Inc. v. Peter Sleiman Dev. Grp., LLC,
No. 3:10-cv-483-J-32MCR, 2011 WL 6780879, at *2 (M.D.
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Fla. Dec. 27, 2011) (citing Commercial Union Ins. Co. v.
Westrope, 730 F.2d 729, 731 (11th Cir. 1984) ). The proponent
of a motion to compel discovery bears the initial burden of
proving that the information sought is relevant. Bright v. Frix,
No. 8:12-cv-1163-T-35MAP, 2016 WL 1011441, at *1 (M.D.
Fla. Jan. 22, 2016).

*2  Conversely, any “party or any person from whom
discovery is sought may move for a protective order,” and the
Court “may, for good cause, issue an order to protect a party or
person from annoyance, embarrassment, oppression, or undue
burden or expense....” Fed. R. Civ. P. 26(c)(1). “The party
seeking a protective order has the burden to demonstrate good
cause, and must make ‘a particular and specific demonstration
of fact as distinguished from stereotyped and conclusory
statements’ supporting the need for a protective order.” Auto-
Owners Ins. Co. v. Southeast Floating Docks, Inc.,231 FR.D.
426, 429-30 (M.D. Fla. 2005) (citing U.S. v. Garrett, 571
F.2d 1323, 1326 n.3 (5th Cir. 1978) ). The decision to enter
a protective order, however, is within the Court's discretion
and does not depend on a legal privilege. /d. at 429 (citing
Farnsworth v. Procter & Gamble Co., 758 F.2d 1545, 1548
(11th Cir. 1985)).

Additionally, with regard to depositions of governmental
agencies, Fed. R. Civ. P. 30(b)(6) states “[i]n its notice...,
a party may name as the deponent a public or private
corporation, a partnership, an association, a governmental
agency, or other entity and must describe with reasonable
particularity the matters for examination.” Fed. R. Civ. P.
30(d)(3)(B) allows for depositions to be limited under Fed. R.
Civ. P. 26(c).

Applying the standards and principles discussed above,
the Court addresses the merits of the parties’ outstanding
discovery disputes below. In doing so, the Court first
addresses Defendants’ Motion to Compel (Doc. 178). Next,
the Court discusses Plaintiffs’ Motions for a Protective Order
(Docs. 179, 186) together because the Motions are virtually
identical.

I1. Defendants’ Motion to Compel (Doc. 178)

Defendants filed a Motion (Doc. 178)
seeking amended interrogatory responses from Plaintiffs to
Interrogatory Nos. 6, 7, 12, 14, and 15 of its First Set
of Interrogatories (Doc. 178-1). The Court addresses these
interrogatories in turn below. Before doing so, however, the

to Compel

Court addresses two general issues that are not specifically
directed at the five interrogatories.

WESTLAW

PUBLIC

A. Miscellaneous Issues

First, Plaintiffs contend that Defendants’ counsel failed to
meet and confer regarding these interrogatories prior to filing
their Motion. (Doc. 189 at 2). The Court finds this allegation
troubling. In general, the Court requires parties to comply
strictly with M.D. Fla. R. 3.01(g) before filing any motion
with the Court. Even so, it is clear that the parties continue to
disagree regarding the specific issues raised here. The Court
declines to address Defendants’ noncompliance at this time.
Going forward, however, the Court admonishes the parties
that failure to comply fully with Local Rule 3.01(g) may result
in the summary denial of the offending motion and/or the
imposition of sanctions.

Defendants Plaintiffs’ list of
“General Objections” from their responses to Defendants’
(Doc. 178 at 3-4). Defendants argue
that Plaintiffs had two options in responding to their

Second, object to

Interrogatories.

interrogatories, answer or object. (/d. at 4 (citations omitted) ).
To the extent that Plaintiffs have not done so, Defendants
argue that Plaintiffs’ General Objections should be ignored.
(Id. at 3-4). The Court need not resolve this issue at this
time because Plaintiffs asserted specific objections to the
interrogatories at issue here. The Court addresses Plaintiffs’
specific objections below.

B. Interrogatory No. 6
Defendants’ Interrogatory No. 6 states: “[i]dentify any
customers of the Defendants you have communicated with
in connection with the facts alleged in your Complaint and
describe each communication.” (Doc. 178-1 at 8).

*3 Plaintiffs’ response states:

Plaintiffs object to this request to the extent that it is
overbroad and unduly burdensome because it imposes
an obligation greater than those set forth in the Federal
Rules of Civil Procedure. Plaintiffs further object to the
extent that this request calls for documents protected from
disclosure by the deliberative process privilege, attorney
work product doctrine, or any other applicable privilege.

Notwithstanding Plaintiffs’ objection, Plaintiffs direct
Defendants to Volume I, Plaintiffs’ Exhibits 16-25 and
28-31, which are in the possession of Defendants.
Additionally, identifying information about customers was
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provided to Defendants in Plaintiffs’ Initial Disclosures,
which were served August 4, 2017.
(Doc. 178-2 at 10).

Here, Defendants argue that, because Plaintiffs designated
prior Exhibits in which responsive information was provided,
Plaintiffs answered the interrogatory and, therefore, waived
any objections. (Doc 178 at 5-6). Defendants further argue
that Interrogatory No. 6 “does not impose any overbroad or
unduly burdensome obligation greater than those set forth in
the federal rules.” (Id. at 6). Finally, Defendants argue that
basic facts are discoverable. (Id.). As a result, Defendants
argue that they are entitled to this factual information
notwithstanding any privilege objections Plaintiffs may
assert. (See id.).

For their part, Plaintiffs first state that they have supplemented
their discovery responses by providing letter and email
communications. (Doc. 189 at 5). Additionally, Plaintiffs state
that they have updated their discovery responses by providing
a list of additional employees who were contacted. (/d.).

Plaintiffs further argue that “[a]lthough Defendants have
access to the identities of the consumers and employees
who have been contacted, it appears they are also seeking a
more substantive description of the communications.” (Id.).
On this point, “Plaintiffs object to producing their work
product.” (Id.). Specifically, Plaintiffs object to producing
their
individuals because “[t]he information sought would involve

interview notes from conversations with these

disclosing the thought process of the attorney conducting
the interview and what information was important in
developing Plaintiffs’ case.” (/d.). Plaintiffs argue that
“[t]his is core work product” and that “Defendants are
unable to establish the requisite need for Plaintiffs’
interview notes because they are capable of conducting
their own interviews with the consumers and employees
to develop the facts of the case.” (/d. at 5-6). Plaintiffs
argue that “[t]he initial disclosures and the documents
productions, including Defendants’ business records, provide
the necessary information to contact these individuals on their
own.” (/d. at 6).

As an initial matter, the Court notes that Plaintiffs expressly
state that they have supplemented their responses. (/d. at 5).
As a result, it is possible that Plaintiffs’ supplementations
have resolved or narrowed the present discovery dispute as
to Interrogatory No. 6. Nevertheless, no party has filed a
notice or other filing indicating that this issue has been fully
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resolved. The Court, therefore, addresses the specific issues
raised by the parties below.

*4 First, although Defendants argue that that Plaintiffs
waived any objections to their discovery responses by
designating certain materials in response to the interrogatory,
the Court declines to find that waiver occurred here. On
this point, Defendants are correct that that “[i]f an objection
to a discovery request is raised, and then the question is
answered ‘subject to’ or ‘without waiving’ the objection,
this court is reluctant to sustain the objection.” Sewell v.
D'Alessandro & Woodyard, Inc., No. 2:07-CV-343-FTM-29,
2011 WL 1232347, at *1 (M.D. Fla. Mar. 30, 2011) (citing
Mann v. Island Resorts Dev., Inc., No. 3:08CV297/RS/EMT,
2009 WL 6409113, at *2-3 (N.D. Fla. Feb. 27, 2009) ). Even
so, what Plaintiffs did in responding to Defendants’ request
appears to be consistent with a scenario outlined in the Court's
Handbook on Civil Discovery Practice.

The Civil Discovery Handbook contains a specific section for
answering objectionable interrogatories. See Middle District
Discovery (2015) at IV.C.6, p. at 18. The Handbook states:

If any interrogatory is objectionable because of
overbreadth, the responding party, although objecting,
must answer the interrogatory to the extent that the
interrogatory is not overbroad. In other words, an objection
for overbreadth does not relieve the duty to respond to an
extent that is not overbroad, while a party awaits a judicial
determination regarding the objection.

1d. Here, Plaintiffs followed this procedure by objecting on

overbreadth but also providing a response to Defendants’

discovery request. (Doc. 178-2 at 10). Because the Court finds
the Handbook highly persuasive on civil discovery issues, the

Court declines to find a waiver by Plaintiffs on this ground.

Notwithstanding this finding, however, the Court notes that
Fed. R. Civ. P. 33(b)(3) provides that “[e]ach interrogatory
must, to the extent it is not objected to, be answered separately
and fully in writing under oath.” Here, the Court finds that
Plaintiffs failed to comply fully with Rule 33(b)(3) because
Plaintiffs only directed Defendants to certain designated
materials as being responsive to the Interrogatory. (See Doc.
178-2 at 10). Plaintiffs did not separately and fully state an
answer to this question.

Furthermore, this finding is not undermined by Rule 33(d).
The Rule provides:
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If the answer to an interrogatory may be determined

by examining, auditing, compiling, abstracting, or

summarizing a party's business records (including
electronically stored information), and if the burden of
deriving or ascertaining the answer will be substantially the

same for either party, the responding party may answer by:

(1) specifying the records that must be reviewed, in
sufficient detail to enable the interrogating party to locate
and identify them as readily as the responding party
could; and

(2) giving the interrogating party a reasonable opportunity
to examine and audit the records and to make copies,
compilations, abstracts, or summaries.

Fed. R. Civ. P. 33(d).

Plaintiffs made no argument that their answer was satisfactory
under Rule 33(d). Moreover, Plaintiffs are in a far better
position to “[i]dentify any customers of the Defendants you
have communicated with in connection with the facts alleged
in your Complaint and describe each communication” than
Defendants. (See Doc. 178-1 at 8). The Court finds, therefore,
that a separate and complete answer by Plaintiffs is warranted
here.

To be clear, the Court is not directing Plaintiffs to produce
documents that are privileged or work product. (See Doc.
189 at 5). Instead, the Court is requiring Plaintiffs to comply
with Rule 33(b)(3) by separately and fully answering the
Interrogatory with responsive, non-privileged information to
which no objection has been raised. Moreover, to the extent
that it can be argued that merely providing a description of
their communications with Defendants’ customers threatens
to invade the work product protection, Plaintiffs have not
expressly made such an argument. The Court, therefore,
declines to address it here.

*5  Accordingly, the Court grants Defendants’ Motion as
to Interrogatory No. 6. Plaintiffs must serve an amended
response to Interrogatory No. 6 separately and fully in writing
under oath within fourteen (14) days from the date of this
Order. See Fed. R. Civ. P. 33(b)(3).

C. Interrogatory No. 7
Defendants’ Interrogatory No. 7 states: “[i]dentify any
employees, former or current, of the Defendants you have
communicated with in connection with the facts alleged in
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your Complaint and describe each communication.” (Doc.
178-1 at 8).

Plaintiffs’ response states:

In connection with the facts alleged in Plaintiffs’
complaint, Plaintiffs have communicated with Matt
Luongo in connection with his employment with Vylah Tec
LLC, as described in his declaration identified as PX 15.
Identifying information about Mr. Luongo was provided
to Defendants in Plaintiffs’ Initial Disclosures, which were
served August 4, 2017.
(Doc. 178-2 at 10).

Defendants argue that “[s]worn deposition testimony shows
that the above answer is woefully incomplete.” (Doc. 178 at
7). In support, Defendants cite deposition testimony showing
that two former employees other than Mr. Luongo were
contacted by Plaintiffs. (/d.). As a result, Defendants argue
that Plaintiffs should be required to amend their response.
(1d.).

For their part, Plaintiffs assert the same arguments for
Interrogatory No. 7 as Interrogatory No. 6. (Doc. 189 at 5-6).

As with Interrogatory No. 6, Plaintiffs expressly state that
they have supplemented their responses. As a result, it is
possible that Plaintiffs’ supplementations have resolved or
narrowed the present discovery dispute as to Interrogatory
No. 7. Nevertheless, based on the evidence cited by
Defendants, it appears that Plaintiffs’ answers are potentially
incomplete. As a result, the Court will require Plaintiffs to
serve an amended response to Interrogatory No. 7 separately
and fully in writing under oath within fourteen (14) days from
the date of this Order. See Fed. R. Civ. P. 33(b)(3).

D. Interrogatory No. 12
Defendants’ Interrogatory No. 12 states: “[d]escribe how
you calculated the millions of dollars in consumer injury
referenced in paragraph 38 of the Complaint.” (Doc. 178-1 at
11).

Plaintiffs’ response states that they “calculated the consumer
injury amount as described in the declaration of Emil S.
George. See Volume I, PX 03.” (Doc. 178-2 at 14).

Defendants argue that, in responding to Interrogatory No.
12, Plaintiffs only designated a Declaration of an FTC
forensic accountant, who “summarizes his findings in a
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table which takes total receipts from credit card processors,
subtracts chargebacks, and identifies gross receipts.” (Doc.
178 at 8). Defendants argue that “[t]his document fails
to identify a single, specific consumer or instance of
deception or consumer harm.” (/d.). As a result, Defendants
argue that Plaintiffs “should be compelled to identify the
individual instance of each consumer harmed, rather than just
conducting basic math—that assumes anyone buying needed
software was harmed by the purchase—to get the result of
gross receipts.” (Id.).

In response, Plaintiffs argue that they have provided a
detailed explanation of their calculations. (Doc. 189 at 7-8).
Additionally, Plaintiffs argue need not identify every instance
of consumer harm because Plaintiffs do not need to prove
reliance by each consumer misled by Defendants. (See id. at
8 (citing FTC v. SlimAmerica, Inc., 77 F. Supp. 2d 1263, 1275
(S.D. Fla. 1999) ).

*6 After careful review of the parties’ arguments, the Court
denies Defendants’ Motion as to Interrogatory No. 12. Here,
Plaintiffs provided a detailed calculation of the damages
through a declaration of their forensic accountant. (Doc.
178-2 at 14). Defendants have not objected to sufficiency
of this report as to the calculations made therein. (See Doc.
178 at 8). Additionally, although Defendants argue that they
should be provided a detailed description of every instance
of harm that Plaintiffs allege, Interrogatory No. 12 does not
ask for a detailed description of every instance of harm that
Plaintiffs allege. (See id.). Instead, the Interrogatory only asks
for a calculation of damages. It appears that Plaintiffs have
provided information showing how they calculate damages
here.

E. Interrogatory No. 14
Defendants’ Interrogatory No. 14 states:

Identify all instances where the Defendants successfully
sold a product or a service by taking actions alleged in:

a. Count [;
b. Count II;
c¢. Count III; and

d. Count IV.
(Doc. 178-1 at 12).

Plaintiffs’ response states:
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Plaintiffs object to this interrogatory to the extent that
it is an impermissible contention interrogatory that is
not designed to target claims, defenses or contentions
that the propounding attorney reasonably suspects may
be the proper subjects of early dismissal or resolution
or, alternatively, to identify and to narrow the scope of
claims, defenses and contentions made where the scope
is unclear. Moreover, Plaintiffs object to the extent that
it purports to require a detailed narrative of Plaintiffs’
case which is improper, overbroad, and oppressive. Finally,
the information sought by this interrogatory is equally
available to Defendants. Plaintiffs object because this
is unduly burdensome to the extent the request seeks
documents already provided to Defendants, or Plaintiffs are
providing these documents responsive to another Request.
Plaintiffs object to production to the extent that the request
calls for information protected from disclosure by the
work product doctrine or privilege. See Plaintiff's Ex Parte
Motion and Memorandum in Support of a Temporary
Restraining Order With an Asset Freeze, Appointment
of Receiver, and Other Equitable Relief, and Order to
Show Cause Why a Preliminary Injunction Should Not
Issue, including supporting documents filed as Volumes
I and II [Dkt. 4] including declaration of Emil George,
PX03 for the discussion of revenue and the calculation
of consumer redress; Plaintiffs’ Reply to Defendants’
Response to TRO [Dkt. 43], Receiver's Report [Dkt. 49]
and the production by Plaintiffs of a hard drive containing
images of Defendants’ computers that was delivered to
Attorney Robert Nicholson.
(Doc. 178-2 at 10).

Defendants
objectionable contention interrogatory because it “asks a
simple question: when and how?”” (Doc. 178 at 9). Defendants

argue that this interrogatory is not an

argue that because this case is “at the end of the discovery
process, Plaintiffs should be able to answer.” (/d.). Indeed,
Defendants argue that this question seeks to address “an
essential element of their claim and, indeed, the bedrock of
the entire case” and that “[a]ll it will take is... an application
of the law to the facts.” (/d.). Defendants argue that, “[i]f
at this point in the case Plaintiffs are not readily able to
answer this question, then they should amend their complaint
appropriately or voluntarily dismiss the case.” (Id.).

Additionally, Defendants take issue with Plaintiffs
characterization that the information sought by Interrogatory
No. 14 is “equally available to Defendants.” (/d.). Defendants
state their “belief that they did not break the law.” (/d. at 9).
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Defendants argue that they “are unable to construct a violation
where they believe none exists.” (/d.).

*7 Finally, Defendants contest Plaintiffs’ assertions that
the work product protection applies to prevent disclosure
here. (Id. at 10). Defendants argue that Interrogatory No.
14 “simply asks for the facts Plaintiffs intend to apply to
the law they assert Defendants violated here.” (/d. (emphasis
in original) ). Defendants argue that “[t]his is plainly
discoverable and does not fall under any privilege.” (Id.).
Moreover, Defendants argue that “[i]f opinion work-product
is implicated by this interrogatory, it can be easily segregated
and redacted by Plaintiffs.” (/d.).

In response, Plaintiffs argue that “[p]roof of the pervasive
violations is found in the Defendants’ myriad scripts and
sales calls containing phony diagnostics and false claims
about the security or performance issues on consumers’
189 at 7). Additionally, Plaintiffs
argue that “[d]epositions of current and former employees

computers.” (Doc.

corroborate the deceptive tactics employed by Defendants”
and that “Plaintiffs’ tech support fraud expert's report
opines on the common deceptive claims found in some
of Defendants’ scripts that are believed to have been used
throughout the period that Defendants were selling security
software and other products and services.” (/d.). Plaintiffs
argue that “these documents show the deceptive conduct was
pervasive and permeated the business.” (/d.). As a result,
“Plaintiffs are seeking unjust enrichment practices for the
entire period starting from commencement of business until
May 3, 2017.” (Id.).

Plaintiffs further argue that “neither intent to deceive nor
evidence that consumers have actually been misled is required
for a finding of liability in an FTC action.” (/d. (citation
omitted because it is incomplete). Indeed, Plaintiffs argue that
“the FTC need not prove reliance by each consumer misled by
Defendants.” (Id. at 8 (citing SlimAmerica, 77 F. Supp. 2d at
1275). As aresult, Plaintiffs request that the Motion be denied
as to Interrogatory No. 14. (See id.).

After careful review of the parties’ arguments, the Court
sustains Plaintiffs’ objections and denies Defendants” Motion
as to Interrogatory No. 14. Here, Defendants asked Plaintiffs
to “[i]dentify all instances where the Defendants successfully
sold a product or a service.” (Doc. 178-1 at 1). Nevertheless,
it does not appear that Plaintiffs must prove that every sale
of a product or service by Defendants necessarily violated the
Federal Trade Commission Act (“FTC Act”) or the Florida
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Deceptive and Unfair Trade Practices Act (“FDUTPA”). (See
Doc. 189 at 8).

Indeed, as noted by this Court previously, an “unfair practice”
under § 5(a) of the FTC action is one that (1) causes or is
likely to cause substantial injury to consumers, (2) which is
not reasonably avoidable by consumers themselves, and (3)
not outweighed by countervailing benefits to consumers or
to competition. F7C v. Direct Benefits Grp., LLC, No. 6:11-
cv-1186-ORL-28, 2013 WL 3771322, at *13 (M.D. Fla. July
18,2013) (citing FTC v. Accusearch Inc., 570 F.3d 1187, 1193
(10th Cir. 2009) which in turn quotes 15 U.S.C. § 45(n) ). An
unfair practice does not require knowledge of consumer harm.
Id. (citing FTC v. Neovi, Inc., 604 F.3d 1150, 1156 (9th Cir.
2010) ). Moreover, it is not necessary for the FTC to show
actual reliance by each individual consumer. SlimAmerica,
Inc., 77 F. Supp. 2d at 1275. Instead, “[r]eliance may be
inferred where the deceptive acts and practices were ‘the type
of misrepresentation[s] on which a reasonably prudent person
would rely, they were widely disseminated, and injured
consumers who purchased [the product].” ” Id. (citing FTC
v. Security Rare Coin & Bullion Corp., 931 F.2d 1312, 1316
(8th Cir. 1991) ). Furthermore, the same considerations under
the FTC Act are equally applicable to the State of Florida's
claims under FDUTPA because “due consideration and great
weight shall be given to the interpretations of the Federal
Trade Commission and the federal courts relating to [§] 5(a)
(1) of the Federal Trade Commission Act, 15 U.S.C. [§] 45(a)
(1) as of July 1, 2017.” Fla. Stat. § 501.204.

*8 Here, given that Plaintiffs need not prove actual harm or
the reliance of individual customers in proving their claims,
the Court is hard-pressed to find that ordering the production
of every possible instance of a successfully sold product or a
service by Defendants as it relates to the counts asserted by
Plaintiffs is proportional to the needs of this case. See Direct
Benefits Grp., 2013 WL 3771322, at *13; SlimAmerica, Inc.,
77 E. Supp. 2d at 1275. While some lesser request might
be deemed proportional, the Court finds that Defendants
have not demonstrated why such expansive discovery is
proportional here. Accordingly, Defendants’ Motion is due to
be denied as to Interrogatory No. 14. The Court declines to
address Plaintiffs’ other objections.

F. Interrogatory No. 15
Finally, Defendants’ Interrogatory No. 15 states: “[i]dentify
all consumer injuries referenced in paragraph 54 of the
Complaint.” (Doc. 178-1 at 12).
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Plaintiffs’ response states:

The identity and the amount of loss suffered by Defendants’
consumers is in the financial and business records of
Defendants. These consumers include all consumers who
were sold technical support services and products by
Defendants using scripts that anticipate the same or similar
outcome for all consumers regardless of the condition
of their computers. As discovery is ongoing, additional
consumer injuries may be identified. Plaintiffs object
because this is unduly burdensome to the extent the
request seeks documents already provided to Defendants,
or Plaintiffs are providing these documents responsive
to another Request. Plaintiffs object to production to the
extent that the request calls for information protected from
disclosure by the work product doctrine or privilege. See
Plaintiff's Ex Parte Motion and Memorandum in Support
of a Temporary Restraining Order With an Asset Freeze,
Appointment of Receiver, and Other Equitable Relief,
and Order to Show Cause Why a Preliminary Injunction
Should Not Issue, including supporting documents filed
as Volumes I and II [Dkt. 4] including declaration of
Emil George, PX03 for the discussion of revenue and
the calculation of consumer redress; Plaintiffs’ Reply to
Defendants’ Response to TRO [Dkt. 43], Receiver's Report
[Dkt. 49] including the production by Plaintiffs of a hard
drive containing images of Defendants’ computers that was
delivered to Attorney Robert Nicholson.
(Doc. 178-2 at 16).

Here, as with Interrogatory No. 14, the Court finds that
Defendants have not demonstrated why such expansive
discovery is proportional here given that Plaintiffs need not
prove actual harm or the reliance of individual customers.
See Direct Benefits Grp., 2013 WL 3771322, at *13;
SlimAmerica, Inc., 77 F. Supp. 2d at 1275. Defendants’
Motion is due to be denied as to Interrogatory No. 15 for
this reason. The Court declines to address Plaintiffs’ other
objections.

G. Conclusion
For the reasons explained above, Defendants’ Motion to
Compel Amended Interrogatory Responses from Plaintiffs
(Doc. 178) is granted in part and denied in part. Within
fourteen (14) days from the date of this Order, Plaintiffs shall
serve amended responses to Interrogatory Nos. 6 and 7.
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III. Plaintiffs’ Motions for a Protective Order (Docs. 179,
186)

The Court next addresses Plaintiffs’ Motions for a Protective
Order (Docs. 179, 186). In their Motions, Plaintiffs both seek
(1) to limit the scope of topics noticed by Defendants for a
Fed. R. Civ. P. 30(b)(6) deposition and (2) to limit the request
for documents at the time of the deposition. (See Docs. 179,
186)

Of note, after the Motions were filed, the Court cancelled the
Rule 30(b)(6) depositions as to both the FTC (Doc. 184 at
2) and the State of Florida (Doc. 188 at 2). Additionally, the
Court ordered that all deadlines be held in abeyance pending
the Court's resolution of the outstanding discovery motions.
(Doc. 184 at 2). Accordingly, in resolving the issues raised
by Plaintiffs’ Motions, any topics found not objectionable
are suitable for re-scheduled Rule 30(b)(6) depositions of
Plaintiffs.

*9 The Court first addresses Plaintiffs’ objections to the
deposition topics. Then, the Court addresses Plaintiffs’
objections to Defendants’ request for documents.

A. Deposition Topics

Defendants served an Amended Notice of Deposition
pursuant to Fed. R. Civ. P. 30(b)(6) on each Plaintiff. (Doc.
179-1; Doc. 186-1). Each Notice contained a list of eighteen
(18) topics to be discussed at the depositions. (/d.). As an
initial matter, the FTC does not object to four topics—Nos. 3, 6,
11, and 12. (Doc. 179 at 3 n.3). Similarly, the State of Florida
does not object to Topic Nos. 11 and 12. (See Doc. 186 at 5).
Because there are no objections to these topics, these topics
are appropriate for re-scheduled Rule 30(b)(6) depositions.

As to the remaining topics, however, Plaintiffs each object
to Defendants’ deposition topics on three grounds. (Doc. 179
at 3; Doc. 186 at 3). First, Plaintiffs object to the topics to
the extent that they require counsel to testify. (/d.). Second,
Plaintiffs argue that many of the topics are not relevant to any
claim or defense. (/d.). Finally, Plaintiffs contend that certain
deposition topics would require the disclosure of privileged
information. (/d.). The Court addresses Plaintiff's objections
to Defendants’ deposition topics in turn below, beginning
with whether the deposition topics are relevant.

1. Relevancy
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The Court addresses Plaintiffs’ objections to relevancy first
because the information sought by Defendants is either within
the scope of discovery or it is not. See Fed. R. Civ. P. 26(b)(1).
If the information sought is not within the scope of discovery,
then the Court need not address Plaintiffs’ other objections.

The FTC objects to Topic Nos. 1,2,4,7,8,9, 13, 14, 15, 16,
17, and 18 in its deposition Notice based on relevancy. (Doc.
179 at 5; see also Doc. 179-1 at 1-2). The State of Florida
objects to Topic Nos. 1, 2, 3, 4, 7, 8,9, 10, 13, 14, 15, 16,
17, and 18 in its Notice based on relevancy. (Doc. 186 at
5; see also Doc. 186-1 at 1-3). Plaintiffs sort their relevancy
objections into categories. (Doc. 179 at 11-15; Doc. 196 at
12-16). Although the deposition topics vary slightly between
the Notices, Plaintiffs each assert six identical categorical
objections to relevancy. (See id.). The State of Florida asserts
an additional relevancy objection for Topic No. 10 in its
Notice regarding the Employ Florida Work Opportunity Tax
Credit program. (Doc. 186 at 16).

As an initial matter, Defendants argue that “[f]iling for a
protective order before a Rule 30(b)(6) deposition, while not
unprecedented, is generally disfavored.” (Doc. 190 at 5-6
(citing New World Network Ltd. v. M/V NORWEGIAN SEA,
No. 05-22916, 2007 WL 1068124, at *4 (S.D. Fla. Apr. 6,
2007) ). Defendants argue that “[i]t is far more appropriate
for Plaintiff to assert objections during the deposition and, if
necessary, instruct the witness not to answer.” (/d.). Although
Defendants’ arguments are well taken, the Court finds that
in this instance it is more efficient to deal with Plaintiffs’
categorical relevancy objections before the depositions so as
not to delay the case further with extensive motion practice
directed at the deposition topics after any re-scheduled
deposition. The Court, therefore, addresses the categorical
objections in addition to the specific objection raised by the
State of Florida below.

(i) Topics relating to Plaintiffs’ investigation of Defendants

*10 Plaintiffs first argue that topics relating to their
investigation of Defendants are not relevant—specifically,
Topic Nos. 1, 2,4, 7, and 18 as to the FTC and Topic Nos. 1,
3,7, and 18 as to the State of Florida. (Doc. 179 at 11; Doc.
186 at 12). Plaintiffs argue that these topics seek information
relating to their investigation of Defendants leading up to the
filing of the Complaint. (Doc. 179 at 11; Doc. 186 at 12).
Plaintiffs argue that this information is not relevant because
“[t]he Supreme Court has held that the issuance of a complaint
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by a government agency is not reviewable.” (/d. (both citing
FTCv. Standard Oil Co.,449 U.S. 232,241 (1980) ). Plaintiffs
argue that the issue here is whether Defendants violated the
law, not how Plaintiffs chose to conduct their investigation.
(1d.).

In response, Defendants argue that the case cited by Plaintiffs,
Standard Oil, is distinguishable because “this case is now
in the trial phase” and because “Defendants do not seek
to challenge the Complaint.” (Doc. 182 at 12; Doc. 190 at
14). Additionally, Defendants argue that “the facts of the
investigation are discoverable.” (Doc. 182 at 12-13; Doc. 190
at 14 (both citing A.R. ex rel. Root v. Dudek, 304 F.R.D. 668,
671 (S.D. Fla. 2015)).

The Court agrees with Defendants. Here, it does not appear
that Defendants are seeking information about the issuance
of Plaintiffs’ Complaint. Instead, Defendants’ deposition
topics appear to seek information regarding the facts
underlying Plaintiffs’ allegations. On this point, this Court
has previously held—in another case brought by the FTC
—that the defendants could use a Rule 30(b)(6) deposition
to seek the facts supporting the FTC's allegations. See FTC
v. CyberSpy Sofiware, LLC, No. 6:08-CV-1872-ORL-31,
2009 WL 8708856, at *2 (M.D. Fla. May 26, 2009).
Additionally, as pointed out by Defendants, courts have held
that defendants “should be able to inquire into the facts upon
which a plaintiff relies in support of its complaint.” Dudek,
304 F.R.D. at 670-71. Based on the foregoing, the Court
finds that the facts obtained by Plaintiffs’ investigation of
Defendants’ alleged unlawful conduct are clearly relevant to
the claims and defenses of this action because they address
the factual foundation for Plaintiffs’ allegations. See id.;
CyberSpy Software, LLC, 2009 WL 8708856, at *2. The

Court, therefore, denies Plaintiffs” Motion on this ground.1

(ii) Topics relating to notices posted on websites

Operation Tech Trap is a name used by Plaintiffs “to describe
a number of cases against unrelated defendants concerning
technical support services.” (Doc. 179 at 10 n.8; Doc. 186
at 11 n.9). Plaintiffs argue that deposition topics related to
public proclamations such as notices posted on websites and/
or any public statements about Operation Tech Trap are not

relevant. (Doc. 179 at 11; Doc. 186 at 13).2 Plaintiffs contend
that the fact that they issued press releases or any other
public statement is not relevant to a claim or defense in
this action. (/d.). Plaintiffs further contend that “testimony
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about government enforcement against others in the same or
similar industry is not relevant to the claims or defenses of
a party.” (Id. (both citing FTC v. Accusearch, Inc., No. 06-
CV-105-D, slip op. at *6 (D. Wyo. Jan. 11, 2007) ).

In response, Defendants argue that “the facts underlying
public proclamations made by Plaintiffs about this case are
plainly discoverable and relevant.” (Doc. 182 at 13; Doc. 190
at 14 (emphasis in original) ). Defendants further argue that
information about Operation Tech Trap is relevant because
Plaintiffs asked Defendants questions at depositions about
Defendants’ knowledge of other third-party enforcement
actions brought by Plaintiffs. (/d.). Defendants state that they
testified that these enforcement actions had a direct impact on
their behavior. (/d. (citations omitted) ). Given that Plaintiffs
asked them such questions in their depositions, Defendants
argue that they should be able to do the same. (See id.).

*11 In reviewing this issue, the Court notes that Topic No.
4 as to the FTC seeks to discuss “[t]he process, decision-
making, individuals involved, and evidentiary basis for any
and all notices posted to the FTC's website (www.ftc.gov)
or elsewhere regarding Operation Tech Trap and any
defendant.” (Doc. 179-1 at 2). Topic No. 2 as to the State
of Florida seeks to discuss “[a]ny public statements, whether
oral or written, regarding Florida's participation in Operation
Tech Trap and any action brought by the State thereunder,
including, but not limited to, any public statements regarding
Defendants.” (Doc. 186-1 at 2).

These topics show that Defendants are seeking information
about (1) the process, (2) the decision-making, (3) the
individuals involved, and (4) the evidentiary basis for the
notices and/or public statements as to both Plaintiffs. (See
Doc. 179-1 at 2; Doc. 186-1 at 2). The Court, however,
cannot determine any connection between (1) the process,
(2) the decision-making, and (3) the individuals involved
as it relates to the notices and/or public statements, on the
one hand, and the claims and defenses in this action, on
the other hand. See Fed. R. Civ. P. 26(b)(1). Information
about the notices and/or public statements themselves is
not logically related to any claim or defense in this action.
Furthermore, while the “evidentiary basis” that informed any
notices and/or public statements are relevant because they go
directly to Defendants’ potential culpability in this action, this
information may be obtained through other deposition topics
that are more reasonably tailored. The Court, therefore, grants
Plaintiffs’ Motions for Topic No. 4 as to the FTC and Topic
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No. 2 as to the State of Florida. These topics are stricken from
the deposition Notices.

(iii) Topics relating to any pre-existing relationship between
Plaintiffs and the Receiver

In bringing their Complaint, Plaintiffs moved ex parte for a
temporary restraining order, which the Court issued on May 2,
2017. (See Doc. 9). As part of that Order, the Court appointed
Barry Mukamal as Temporary Receiver. (/d. at 13). On June
4, 2017, the Court entered a Preliminary Injunction Order, in
which the Court continued Mr. Mukamal's appointment as the
Receiver. (Doc. 62 at 18).

Here, Plaintiffs argue that topics regarding Plaintiffs’ pre-
existing relationship(s) with the Receiver are not relevant to
any claims or defense in this action. (Doc. 179 at 13; Doc. 186
at 14). Additionally, Plaintiffs argue that Defendants have not
asserted any affirmative defense related to any pre-existing
relationship with the Receiver. (/d.). Plaintiffs also argue that
any other enforcement actions taken by them, regardless of
whether Mr. Barry Mukamal served as the Receiver in those
cases, are not relevant to the issues in the present action. (/d.).

Defendants Plaintiffs’
communications with the Receiver are relevant because (1)

In  response, argue  that
the Receiver collected and produced much of the evidence in
this case, (2) the Receiver was present on May 3, 2017 at the
“immediate access,” and (3) the Receiver has corresponded
via email with Plaintiffs throughout this case. (Doc. 182 at 13;

Doc. 190 at 15).3 Defendants argue that they need know how
the Plaintiffs and the Receiver worked together to obtain and
authenticate evidence. (Id.).

Contrary to Defendants’ position, the express language of
the deposition topics in Defendants’ Notices only seeks
information regarding a “pre-existing relationship” with the
Receiver, not information regarding the treatment of evidence
by Plaintiffs and/or the Receiver. (See id.). The Court is hard-
pressed to see how any information regarding a pre-existing
relationship between either Plaintiff and the Receiver has
any bearing on a claim or defense here. Indeed, although
the Receiver was appointed by the Court in this action, his
relationship to either Plaintiff does not speak to whether
Defendants actually engaged in the unlawful activity alleged
nor does it speak to any defenses Defendants may have to
Plaintiffs’ allegations. The Court, therefore, grants Plaintiffs’
Motions for Topic No. 5 as to the FTC and Topic No. 4 as
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to the State of Florida. These topics are stricken from the

deposition Notices.*

(iv) Topics relating to the “immediate access”

*12 Pursuant to the Temporary Restraining Order (Doc. 9),
Plaintiffs and the Receiver conducted an “immediate access”
whereby the Receiver and Plaintiffs went to Defendants’
place of business accompanied by law enforcement. (Doc.
49-1 at 3). At that time, Defendants’ business operations were
suspended pending the Receiver's evaluation of the business.
(Id. at 4). Defendants refer to the immediate access as a
“raid.” (See, e.g., Doc. 182 at 13).

Plaintiffs argue that Topic Nos. 7, 8, and 9 as to the FTC and
Topic No. 5, 6, 7, 8, and 9 as to the State of Florida relating
to the “immediate access” are not relevant to any claims or
defenses in this action. (Doc. 179 at 13; Doc. 186 at 14).

Defendants disagree, arguing that the evidence obtained at
the “raid” is important. (Doc. 182 at 14; Doc. 190 at 15).
For instance, Defendants argue that items such scripts that
were allegedly open on employee computers will be relevant
at trial. (/d.). Moreover, Defendants argue that how evidence
was collected, protected, and authenticated are key issues
that Defendants may contest. (Id.). As a result, Defendants
contend that they must have access to this information in order
to present a full defense.” (/d.).

The Court finds Defendants’ arguments persuasive. The
“immediate access” was part of the injunctive relief sought by
Plaintiffs’ in their Complaint, (see Doc. 2 at 15), and granted
by the Court in the Temporary Restraining Order, (see Doc. 9).
Moreover, the evidence obtained at the “immediate access”
is likely to have bearing not only on Plaintiffs’ allegations
of wrongdoing but also Defendants’ potential defenses to
those allegations. The Court, therefore, finds the “immediate
access” is relevant to the claims and defenses in this action.
Plaintiffs’ Motion is denied on this ground.

(v) Topics related to data security standards

Plaintiffs argue that Topic Nos. 13, 14, and 15—as to both
Plaintiffs—relating to data security standards are not relevant.
(Doc. 179 at 14; Doc. 186 at 15). Indeed, Plaintiffs argue
that neither Plaintiffs’ data security standards nor Defendants’
data security relates to any claim or defense in this case. (/d.).
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Moreover, Plaintiffs contend that Defendants’ current counsel
is attempting to conflate the issues in this case in an attempt
to make an end run around discovery rules to benefit other
defendants they represent in other actions against the FTC
relating to data security. (/d.).

For their part, Defendants argue that the topics concerning
data security are some of the most important for them
because “[t]he bedrock of Plaintiffs’ case, and indeed what
the preliminary injunction rests on, is that Defendants are
allegedly deceiving consumers into buying software products
that they do not need.” (Doc. 182 at 14; Doc. 190 at 15-16).
Defendants argue that they will assert as a defense “that this
software actually was needed or useful to the consumers, and,
in any event, the software did what Defendants represented
it would do.” (Doc. 182 at 14; Doc. 190 at 16 (emphasis
in original) ). Defendants further argue that Plaintiffs’ data
security standards represent fact evidence upon which this
action is based and that this information “will be probative
of Defendants’ defense that the software sold was useful and
necessary and will be helpful in cross-examining Plaintiff's
expert witness.” (Id.).

The Court is persuaded by Defendants’ arguments. These
deposition topics appear related to defenses Defendants
intend to assert at trial. Plaintiffs’ Motion is denied on this
ground.

(vi) Topics related to damages

*13 Plaintiffs argue that Topic Nos. 16 and 17—as to
both Plaintiffs—relating to damages and information about
damage to consumers are not relevant. (Doc. 179 at
15; Doc. 186 at 16). Plaintiffs argue that they are not
seeking monetary damages in this case but, instead are
seeking equitable, monetary, and injunctive relief, including
disgorgement of Defendants’ unjust enrichment which they
say a calculation of Defendants’ gross revenues, minus
refunds and chargebacks. (/d.).

Defendants argue that Topic Nos. 16 and 17 are “plainly
relevant.” (Doc. 182 at 14; Doc. 190 at 16). Defendants argue
that Plaintiffs are acting as if they have “already achieved
a verdict under the standard and, thus, all damages are
guaranteed.” (/d.). Defendants state, however, that they may
seek to limit damages at trial to a certain period of time.
(Id.). Defendants argue that preventing them “from collecting
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valuable evidence on this topic prior to trial will severely
hamper their ability to assert a full and fair defense.” (/d.).

Topic Nos. 16 and 17 are different in scope. The Court,
therefore, addresses them separately.

First, Topic No. 16 as to both Plaintiffs seeks “[t]he
measure and amount of damages that the FTC asserts in
this action.” (Doc. 179-1 at 2; Doc. 186-1 at 3). The
Court finds that this topic is relevant to the claims and
defenses in this action because Plaintiffs are seeking damages.
Although Defendants may have sought this information via
other discovery mechanisms, Defendants are nonetheless also
entitled to use a Rule 30(b)(6) deposition to elicit testimony to
inquire as to the damages sought by Plaintiffs. See CyberSpy
Software, 2009 WL 8708856, at *2. Plaintiffs’ Motion is
denied on this ground.

Topic No. 17, however, seeks “[t]he identities of all persons
[Plaintiffs] allege[ ] were damaged by Defendants and the
basis for asserting those damages.” (/d.). While Plaintiffs’
basis for asserting damages is relevant, Defendants have
not shown a need for or relevance of the identities of all
persons that Plaintiffs allege were damaged by Defendants.
As discussed above, Plaintiffs are not required to prove actual
harm or the reliance of individual customers. See Direct
Benefits Grp., 2013 WL 3771322, at *13; SlimAmerica, Inc.,
77 F. Supp. 2d at 1275. This topic is, therefore, not relevant or
proportional to the needs of this case. On this point, however,
the Court notes that Plaintiffs did not specifically object based
on proportionality in their Motions as to this topic. (Doc. 179
at 15; Doc. 186 at 16). Even so, consistent with Plaintiffs’
objections to Defendants’ Motion to Compel, the Court finds
that good cause exists to grant a protective order as to this
deposition topic. Topic No. 17 is stricken.

In sum, Plaintiffs’ Motion is denied as to Topic No. 16 but
granted as to Topic No. 17.

(vii) Topic No. 10 as to the State of Florida regarding the
Employ Florida Work Opportunity Tax Credit

Finally, the Court addresses the State of Florida's objection to
Topic No. 10 regarding the Employ Florida Work Opportunity
Tax Credit program. (Doc. 186 at 16). Topic No. 10
seeks information regarding “[tlhe Employ Florida Work
Opportunity Tax Credit program and the interaction between
that program and any attempts by the State to simultaneously
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penalize Floridians for participating in the program and/or
complying with its goals.” (Doc. 186-1 at 2).

The State of Florida argues that it is not seeking relief under
the Employ Florida Work Opportunity Tax Credit program
and that Defendants have not asserted any affirmative defense
related this tax credit. (Doc. 186 at 16). As aresult, the State of
Florida argues that “Topic 10 is completely outside the realm
of relevance and should be stricken for purposes of the 30(b)
(6) deposition of the State of Florida.” (/d.).

*14 In response, Defendants state that Plaintiffs asked
Defendants questions about hiring felons in their depositions.
(Doc. 190 at 14-15). Defendants essentially argue that they
should be allowed to do the same at their deposition. (See id.).

Here, although Plaintiffs apparently asked Defendants certain
questions relating to the Employ Florida Work Opportunity
Tax Credit program at depositions, the Court nevertheless
agrees with the State of Florida that Topic No. 10 is not
logically related to any claim or defense in this action. The
Court, therefore, grants the State of Florida's Motions as
to Topic No. 10. This topic is stricken from the deposition
Notice.

(viii) Conclusion

In sum, the FTC's Motion (Doc. 179) is due to be granted
as to Topic Nos. 4, 5, and 17. The State of Florida's Motion
(Doc. 186) is due to be granted as to Topic Nos. 2, 4,
10, and 17. These topics are stricken from Defendants’
deposition Notices. Plaintiffs’ Motions are otherwise denied
as to relevancy.

2. Choice of Rule 30(b)(6) Deponent

Having addressed Plaintiffs’ relevancy grounds, the Court
addresses Plaintiffs’ argument that Defendants’ Rule 30(b)
(6) deposition Notices improperly seek deposition testimony
from Plaintiffs’ counsel. (Doc. 179 at 5; Doc. 186 at 5).

Specifically, Plaintiffs argue that a protective order is
warranted here because the only people who could provide the
requested testimony are their counsel. (/d.). Plaintiffs contend
that, unlike corporate litigants, they have “little independent
knowledge of the relevant facts and circumstances in this
matter.” (Id.). Plaintiffs argue that they, as law enforcement
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agencies, compile and rely on testimony and documents
from third parties or from Defendants themselves. (/d.).
Plaintiffs argue that it is these individuals who have
independent knowledge of those facts and circumstances.
(Id.). Plaintiffs argue that, under statutory duty, they assign
attorneys and individuals acting under their attorneys’
direction to investigate allegedly unlawful acts in preparation
for litigation. (Id.).

Given the foregoing, Plaintiffs argue that depositions of
opposing counsel are permitted only in limited circumstances.
(Doc. 179 at 6; Doc. 186 at 6 (both citing United States
ex rel. Baklid-Kunz v. Halifax Hosp. Medical Center, 6:09-
cv-1002, 2012 WL 3537070, at *5 (M.D. Fla. Aug. 14, 2012)
). Specifically, Plaintiffs contend that parties may depose
opposing counsel only after showing (1) no other means exist
to obtain the information than to depose counsel; (2) the
information sought is relevant and nonprivileged; and (3) the
information is crucial to the preparation of the case. (/d. (both
citing Shelton v. Am. Motors Corp., 805 F.2d 1323, 1327 (8th
Cir. 1986) ). Plaintiffs argue that Defendants fail to meet any
factor. (Doc. 179 at 7; Doc. 186 at 7). Moreover, Plaintiffs
contend that the issues they would face are not alleviated
by having someone besides counsel testify. (Doc. 179 at 8§
n.5; Doc. 186 at 9 n.6). Finally, to the extent any relevant
and nonprivileged information is requested, Plaintiffs contend
that this information is more easily obtained by other means
such as written interrogatories. (Doc. 179 at 8; Doc. 186 at 9).

In response, Defendants state that they have not requested
that counsel for either Plaintiff testify. (Doc. 182 at 5; Doc.
190 at 7). Moreover, Defendants contend that they are entitled
to facts via depositions even if those facts come through
the testimony of counsel. (Doc. 182 at 5-6; Doc. 190 at
7 (citing CyberSpy Sofiware, 2009 WL 8708856, at *2) ).
Further, Defendants contend that the Shelton criteria listed
by Plaintiffs only applies to limit deposition questions of
attorneys when (1) trial and/or litigation counsel are being
deposed and (2) such questioning would expose litigation
strategy in the pending case. (Doc. 182 at 7; Doc. 190
at 9 (citing Redfish Key Villas Condominium Ass'n, Inc.
v. Amerisure Ins. Co., 2:13-cv-241-FtM-29CM, 2014 WL
407960, at *2 (M.D. Fla. Feb. 3, 2014) ). Defendants argue
that neither scenario is present here. (/d.). Finally, Defendants
contend that at least one judge in this District has rejected
Plaintiffs’ “independent knowledge” argument. (/d. (citing
SEC v. Kramer, 778 F. Supp. 2d 1320, 1328 (M.D. Fla. 2011)

))-
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*15 In reviewing this issue, the Court notes that there
are decisions within this District both granting protection
relating to Rule 30(b)(6) depositions and denying protection.
Compare Baklid-Kunz, 2012 WL 3537070, at *5, with
CyberSpy Software, 2009 WL 8708856, at *3.

For instance, in United States ex rel. Baklid-Kunz v. Halifax
Hospital Medical Center, United States Magistrate Judge
Thomas B. Smith denied the defendant's motion to compel the
Government to designate a Rule 30(b)(6) witness. 2012 WL
3537070, at *5. In denying the motion, Judge Smith noted
that the Government had objected to deposition topics asking
it to produce a witness to testify about how it made legal
determinations, the “identification and factual explanation”
of “laws, regulations, polices and guidance” on issues of law,
and to provide its “factual interpretation of laws, regulations,
polices and guidance” on a legal issue. /d. at *4.

Judge Smith found that the use of the word “factual” was
of no consequence. /d. Instead, Judge Smith found that the
clear point of the topics was to get the United States “to
disclose how they have interpreted and applied the law and
government policies to the facts of this case.” /d. Judge Smith
reasoned that if the United States were required to produce
a witness in response to these topics, however, “it would
necessarily have to provide its legal theories and positions on
important issues” and “would also have to reveal what facts its
attorneys believe apply to these issues and how counsel intend
to marshal the facts to support the United States’ position.”
Id. Judge Smith found that this information is opinion work
product and, thus, protected by the work product privilege. /d.
(citations omitted).

Furthermore, Judge Smith found that “[i]t would be difficult
and time consuming for the United States to prepare a non-
lawyer witness to testify on these topics.” Id. at *5. Indeed,
Judge Smith stated that “the preparation of that witness would
almost certainly result in the disclosure of work product
privileged information so that the deposition of any non-
lawyer would be the functional equivalent of deposing the
attorneys for the United States.” Id. As a result, Judge Smith
further rejected the approach of other judges suggesting that
the United States should produce a witness and then have
counsel interpose objections and/or instruct the witness not
to answer when appropriate. /d. (citations omitted). Judge
Smith found that “[t]his approach risks the disclosure of
privileged information, it would increase the burden on the
United States to prepare a witness, and it would increase the
burden on this Court which would likely have to make many
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otherwise unnecessary decisions about issues of work product
privilege.” Id. Thus, Judge Smith upheld the United States’
objections and denied the motion. /d.

On the other hand, in FTCv. CyberSpy Software, LLC, United
States Magistrate Judge Gregory J. Kelly denied a motion for
a protective order filed by the FTC to quash the defendants’
Rule 30(b)(6) deposition notice. 2009 WL 8708856, at *3.
In denying the motion, Judge Kelly found that although the
FTC is a governmental agency, it “is not immune from Rule
30(b)(6) designations.” Id. (citing Fed. R. Civ. P. 30(b)(6) ).
Further, Judge Kelly noted that both Rule 30(b)(6) and the
notice itself allowed the FTC “to designate whom it wishes to
provide testimony.” Id. (citations omitted). As a result, Judge
Kelly found that the issue was not whether the defendants
were entitled under Shelton to depose the FTC's trial counsel.
Id. Instead, Judge Kelly found that the issue was whether
the defendants were entitled to a Rule 30(b)(6) deposition
of a governmental agency regarding the facts supporting the
agency's case. /d. Judge Kelly found that the defendants were
entitled to such a deposition. /d.

*16 In making this finding, Judge Kelly noted that it was
“the FTC's prerogative to designate which person(s) will
testify.” Id. Even so, Judge Kelly held that “Rule 30(b)
(6) is specifically applicable to governmental agencies.” Id.
Moreover, Judge Kelly held that the defendants were “entitled
to discovery of the facts supporting the FTC's claims.” /d.
(citation omitted). Thus, the Court denied the FTC's attempt
to quash the FTC's deposition notice. /d.

Although the jurists came to different conclusions, the
above-cited decisions appear to be in harmony. Indeed,
a key difference between these cases is the information
sought by the deposition notices. Compare Baklid-Kunz,
2012 WL 3537070, at *5, with CyberSpy Software, 2009
WL 8708856, at *3. In Baklid-Kunz, the deposition topics
sought testimony from the Government about (1) how it
made legal determinations, (2) the “identification and factual
explanation” of “laws, regulations, polices and guidance”
on issues of law, and (3) its “factual interpretation of laws,
regulations, polices and guidance” on legal issues. See 2012
WL 3537070, at *5. The Court granted protection because the
information sought could only be considered work product.
1d. Conversely, however, in CyberSpy Software, the Court
denied the FTC's request for protection when the defendants
merely sought to discover the facts supporting the FTC's
claims. See 2009 WL 8708856, at *3.
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A review of the deposition Notices here shows that, with the
exception of two topics as to each Plaintiff, Defendants topics
appear to seek the facts supporting the Plaintiffs’ claims,
not opinion work product by Plaintiffs. For the most part,
unlike Baklid-Kunz, the questions do not seek testimony from
Plaintiffs that can only be considered work product. See 2012
WL 3537070, at *5. For instance, the deposition topics do
not appear to require Plaintiffs’ counsel to testify and to
provide legal theories and positions on important issues or to
reveal what facts counsel believed apply to these issues. See
id. Instead, Defendants’ questions here appear specifically
tailored to discovering facts regarding Plaintiffs’ factual
allegations. See CyberSpy Software, 2009 WL 8708856, at *3.

As a result, as in CyberSpy Software, the issue here is not
whether Defendants are entitled under Shelton to depose the
FTC's trial counsel. See id. In this case, it does not appear
that Plaintiffs are specifically seeking to depose trial counsel.
Instead, the question here, much like CyberSpy Software, is
whether Defendants are entitled to Rule 30(b)(6) depositions
of governmental agencies regarding the facts supporting the
agencies’ case. See id. Like CyberSpy Software, the Court
finds that Defendants are entitled to such depositions. See id.

Indeed, as the Court in CyberSpy Software noted,
governmental agencies are “not immune from Rule 30(b)
(6) designations.” See id. Moreover, like CyberSpy Software,
Plaintiffs may choose the deponent(s). See id. Even so, as
in CyberSpy Software, because Defendants are entitled to
discovery of the facts supporting Plaintiffs claims, the Court
declines to grant wholesale protection to Plaintiffs regarding
the deposition Notices. See id.

Notwithstanding these findings, Topic Nos. 15 and 18 as
to both Plaintiffs are clearly objectionable under Baklid-
Kunz. See 2012 WL 3537070, at *5. Topic No. 15 seeks
“[Plaintiffs’] position on what recourse a technical service
customer would have if he or she called a technical support
service company and was told that anti-virus software was
adequate to protect his or her computer and no anti-malware
software was needed when, in fact, the customer was later
negatively affected by malware.” (Doc. 179-1 at 2; Doc.
186-1 at 2). Topic No. 18 seeks “[k]nowledge of any
consideration [Plaintiffs] gave to the overall balance of harms
relevant to this action, such as the negative impact the
Preliminary Injunction would have on consumers who had
lifetime service contracts with Defendants.” (Doc. 179-1 at 2;
Doc. 186-1 at 3).
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*17 Like Baklid-Kunz, these questions would require
Plaintiffs’ counsel to testify and to provide legal theories
and positions on important issues in addition to revealing
what facts counsel believed apply to these issues. 2012 WL
3537070, at *5. As in Baklid-Kunz, the Court finds that this
is protected work product. See id. Moreover, like Baklid-
Kunz, designating someone other than counsel will not cure
this issue because the preparation of the witness(es) would
likely result in the disclosure of work product privileged
information such that the deposition of any non-lawyer would
be the functional equivalent of deposing the attorneys for
Plaintiffs. See id. The Court, therefore, grants Plaintiffs’
Motions as to Topic Nos. 15 and 18. These topics are stricken
from Defendants’ deposition Notices.

3. Privilege

Plaintiffs’ final objections deal with privilege. Although
Plaintiffs may enjoy a number of privileges, the Court
declines to address Plaintiffs’ privilege objections here before
Defendants have actually sought any privileged information.
Indeed, the Court is not certain that Defendants’ questions at
the depositions will actually seek privileged information at
all. For this reason, the Court finds that it cannot adequately
review Plaintiffs’ claims of privilege at this time. As a result,
the Court finds it more appropriate for Defendants to proceed
with the deposition and then have Plaintiffs’ counsel object to
any questions seeking privileged information. Plaintiffs may
renew their privilege objections at such time that it becomes
necessary.

B. Defendants’ Document Requests
Finally, the Court addresses Plaintiffs’
Defendants’ request that Plaintiffs produce documents at the

objections to

time of the depositions. Plaintiffs argue that Defendants’
deposition Notices fail to comply with Fed. R. Civ. P. 34.
(Doc. 179 at 23; Doc. 186 at 24). Specifically, Plaintiffs argue
that the Rule 30(b)(6) deposition notices must comply with
Fed. R. Civ. P. 34 in that the notices must provide Plaintiffs at
least thirty (30) days for production of the documents. (/d.).
Here, however, Plaintiffs state that both Notices provided less
than thirty days to respond. (/d.). As a result, Plaintiffs argue
that Defendants’ document requests should be stricken. (/d.).

In response, Defendants argue that they served appropriate
document requests. (Doc. 182 at 17; Doc. 190 at 19).
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Here, the Court notes that it cancelled the Rule 30(b)(6)
depositions as to both the FTC (Doc. 184 at 2) and the State
of Florida (Doc. 188 at 2). Given that the depositions were
previously cancelled, the re-scheduled depositions can be set
with sufficient time to allow for Plaintiffs to produce the
subject documents. The Court, therefore, denies Plaintiffs’
Motion on this ground. Plaintiffs may object to specific
document requests at the time they respond to the document
requests in full.

IV. Case Management Related Issues

Given the rulings above, re-scheduled Rule 30(b)(6)
depositions of Plaintiffs are appropriate. To facilitate their
completion, the parties are ordered to meet and confer to
discuss rescheduling Plaintiffs’ Rule 30(b)(6) depositions
within fourteen (14) days from the date of this Order. Absent
a showing of good cause, the rescheduled depositions shall
occur within the next forty-five (45) days.

Additionally, on February 27, 2018, the Court ordered that all
deadlines be held in abeyance pending the Court's resolution
of the outstanding discovery motions. (Doc. 184 at 2). In light
of this Order fully resolving the parties’ discovery Motions,
the Court further orders the parties to meet and confer
regarding all remaining case management deadlines. The
parties shall file an amended Case Management Report within
fourteen (14) days from the date of this Order proposing new
case management deadlines, including the trial term.

CONCLUSION

*18 For the reasons stated above, the Court hereby
ORDERS that:

1) Defendants’ Motion to Compel Amended Interrogatory
Responses from Plaintiffs (Doc. 178) is GRANTED IN
PART and DENIED IN PART, as set forth above.

2) Plaintiff Federal Trade Commission's Motion for a
Protective Order to Prevent Certain Topics Noticed by
Defendants for a 30(b)(6) Deposition of the Federal
Trade Commission and Their Request That the Agency
Produce Documents at the Time of the Deposition (Doc.
179) is GRANTED IN PART and DENIED IN PAR,
as set forth above.

3) Plaintiff State of Florida's Motion for a Protective Order
to Limit the Scope of Topics Noticed by Defendants for
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a 30(b)(6) Deposition and the Request for Documents at this Order proposing new case management deadlines,

the Time of the Deposition (Doc. 186) is GRANTED IN
PART and DENIED IN PART, as set forth above.

including the trial term.

DONE AND ORDERED in Fort Myers, Florida on August
4) The parties shall meet and confer to discuss rescheduling 2, 2018.
Plaintiffs’ Rule 30(b)(6) depositions within fourteen (14)
days from the date of this Order. The Rule 30(b)(6)

depositions of Plaintiffs shall occur within forty-five All Citations
(45) days from the date of this Order. Not Reported in Fed. Supp., 2018 WL 3656474
5) The parties shall file an amended Case Management
Report within fourteen (14) days from the date of
Footnotes
1 The Court's ruling does not preclude Plaintiffs from asserting other objections regarding this topic, including objections
based on any privilege.
2 Specifically, these topics are Topic No. 4 as to the FTC and Topic No. 2 as to the State of Florida. (Doc. 179 at 11;
Doc. 186 at 13).
3 The “immediate access” is discussed in greater detail in the next subsection.
4 In its Motion, Plaintiffs state that Topic No. 9 is objectionable on this basis. (Doc. 179 at 13). This appears to be a

scrivener's error because Topic No. 5, not Topic. No. 9, is the topic relating to the relationship between the FTC and
the Receiver. (See Doc. 179-1 at 2).

End of Document © 2025 Thomson Reuters. No claim to original U.S.
Government Works.
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2017 WL 3453376
United States District Court, N.D. California.

FEDERAL TRADE COMMISSION, Plaintiff,
V.
DIRECTYV, INC.,, et al., Defendants.

Case No. 15-cv-01129-HSG
|
Signed 08/12/2017

Attorneys and Law Firms

Eric David Edmondson, Boris Yankilovich, Emily Cope
Burton, Erika Ruth Wodinsky, Evan Rose, Jacob Adam
Snow, Karen Goff, Kenneth Hatheway Abbe, Kerry O'Brien,
Lin Wang Kahn, Matthew David Gold, Whitney B. Merrill,
Federal Trade Commission, San Francisco, CA, David C.
Shonka, Federal Trade Commission, Washington, DC, Faye
Chen Barnouw, Raymond Edward McKown, Stacy Rene
Procter, Federal Trade Commission, Los Angeles, CA, for
Plaintiff.

Chad Samuel Hummel, Bridget Santorelli Johnsen, Sidley
Austin LLP, Mark Douglas Campbell, Loeb & Loeb LLP,
Los Angeles, CA, Katie Dolan-Galaviz, Leslie R. Chaggaris,
Peter D. Marketos, Reese Gordon Marketos LLP, Jeffrey
Mark Tillotson, Tillotson Law, Dallas, TX, Benjamin Milton
Mundel, Sean Christopher Griffin, Sidley Austin LLP,
Washington, DC, Clayton S. Friedman, Michael Yaghi, Sidley
Austin LLP, Costa Mesa, CA, Ryan M. Sandrock, Sidley
Austin, LLP, San Francisco, CA, for Defendants.

ORDER RE: PRETRIAL MOTIONS AND JOINT
SUBMISSION OF EXAMINATION TIME ESTIMATES
FOR TRIAL WITNESSES

Re: Dkt. Nos. 253, 323, 333, 339, 348
HAYWOOD S. GILLIAM, JR., United States District Judge

*1 On August 14, 2017, trial will begin in this suit brought
by the Federal Trade Commission (“FTC”) against DIRECTV
and DIRECTYV, LLC (collectively, “DIRECTV”). Dkt. No.
321. Most pretrial matters have already been resolved. See,
e.g., Dkt. No. 289 (“MIL Order”) (granting in part and
denying in part motions in limine). This order addresses the

WESTLAW

PUBLIC

remaining pretrial matters, which were heard at the most
recent pretrial conference, held on August 1, 2017. See Dkt.
No. 345 (minute entry); Dkt. No. 349 (“Hearing Tr.”).

I. FTC'S FIRST MOTION IN LIMINE

The FTC's First Motion in Limine sought to exclude evidence
regarding DIRECTV's national compliance program based
on the Multistate Agreement (“MSA”), or in the alternative
to compel Takehiko (“Ted”) Suzuki to testify regarding the

program. Dkt. No. 253." On January 31, 2017, the Court
denied the motion as to the evidence regarding the national
compliance program. See MIL Order at 6 (“The Court is not
convinced that DIRECTV should be broadly precluded from
presenting any evidence regarding the compliance program,
given that DIRECTV apparently is not planning to assert
that the compliance program immunizes it from section 5
or ROSCA liability, but rather that the compliance program
is relevant to its equitable defenses based upon the FTC's
conduct.” (internal citations and parenthetical statements
omitted)). However, the Court deferred ruling on the FTC's
alternative request to compel Mr. Suzuki to testify, pending
further discussion with the parties. /d.

On August 5, 2016, Magistrate Judge Maria-Elena James
denied the FTC's motion to compel Mr. Suzuki's deposition.
Dkt. No. 166 at 5-8. Although Mr. Suzuki, as DIRECTV's
in-house counsel, had developed and overseen DIRECTV's
MSA compliance program, Judge James reasoned that a Rule
30(b)(6) designee would also possess relevant knowledge of
that program. Id. at 5, 7. Accordingly, she allowed the FTC
to depose a Rule 30(b)(6) designee instead. Id. at 8. At trial,
the FTC seeks to present Mr. Suzuki's testimony regarding
compliance issues, whereas DIRECTV seeks to present
testimony on that subject through its Rule 30(b)(6) designee,
Stacey Rosenson. Compare Dkt. No. 356 at 5 (FTC's
witness list) (“If ordered to appear, Mr. Suzuki will provide
testimony regarding the design and operation of DIRECTV's
compliance review process for advertisements, and any basis
for DIRECTV's contention that its advertisements clearly and
conspicuously disclosed material terms of the offers at issue
in this case.”) with Dkt. No. 355 at 6 (DIRECTV's witness list)
(“Ms. Rosenson will provide testimony regarding the policies
and procedures DIRECTV uses to ensure that DIRECTV
advertising complies with applicable rules, regulations, and
laws.”).

At the August 1, 2017 pretrial conference, the Court heard
additional arguments regarding whether Mr. Suzuki should
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be compelled to testify. Hearing Tr. at 9:8-24:3. The Court
explained that Ms. Rosenson should testify before the Court
determines whether to compel Mr. Suzuki to testify. /d. at
23:3—4. Moreover, the Court found it necessary to defer a
ruling on this issue until the trial proceedings clarify whether
Mr. Suzuki can present any testimony that is not either
privileged, cumulative of Ms. Rosenson's testimony, or a
waste of time. /d. at 23:2-20. The parties agreed this approach
was appropriate. /d. at 23:21-24:3.

II. FTC'S ADMINSTRATIVE MOTION FOR LEAVE
TO FILE A SIXTH AND SEVENTH MOTION IN
LIMINE

*2 The Court's standing order limits each party to five
motions in limine. Civil Pretrial & Trial Standing Order 9 24.
On July 11, 2017, the FTC filed an administrative motion for
leave to file a Sixth and Seventh Motion in Limine, Dkt. No.
333, and included the proposed motions in limine and exhibits
in its filing, Dkt. No. 333-2 to 333-22.

The FTC's Sixth Motion in Limine “seeks to preclude
Shannon Campain (former AT&T senior manager) and
Clay Friedman (DIRECTV's outside counsel) from laying
the foundation for DIRECTV's expert opinions at trial,”
and “seeks to prevent Stacey Rosenson (an AT&T Vice
President), whom DIRECTYV never disclosed under Rule 26,
from testifying on subjects not disclosed to the FTC during
discovery.” Dkt. No. 333-2 at 1. The FTC's Seventh Motion
in Limine “moves to prevent DIRECTV from offering 69
documents at trial that it failed to produce in discovery
as required by Magistrate Judge James' Order (Dkt. 149),
and that were therefore not available to the FTC's experts
in preparing their reports or to the FTC in questioning
DIRECTV's witnesses.” Dkt. No. 333-16 at 1. In opposition,
DIRECTYV contends that the witnesses subject to the Sixth
Motion in Limine were disclosed during discovery and will
testify regarding topics that have not changed since March
2017. Dkt. No. 336 at 1-2. As to the 69 documents subject
to the Seventh Motion in Limine, DIRECTV asserts they
are the original print ads that consumers actually saw, were
added to DIRECTV's witness list only after the FTC produced
inferior copies of them, and have been available for inspection
by the FTC since February 2017. Id. at 1-3. DIRECTV
also contends that the Court can address any specific FTC
objections regarding these ads during trial. /d. at 1.

On August 1, 2017, the Court heard arguments on the

FTC's motion for leave. Hearing Tr. at 24:4-38:6. The Court
DENIED the administrative motion for leave as to the
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proposed Sixth Motion in Limine, but without prejudice to
the FTC raising its arguments at trial in the context of the
examination of these witnesses. /d. at 29:15-17.

At the August 1, 2017 pretrial conference, the Court also
expressed an inclination to deny the FTC's administrative
motion for leave to file the Seventh Motion in Limine.
Id. at 36:9-11. DIRECTV's counsel has submitted a sworn
declaration stating that the sixty-nine circulars are the
versions actually seen by consumers. Dkt. No. 336-1
(“Sandrock Decl.”) q 6. Using these versions will allow
the Court, as the finder of fact, to best assess the
advertisements. See Hearing Tr. at 36:21-23. And given that
they are simply better quality versions of the advertisements
previously disclosed by DIRECTV and have been available
for inspection by the FTC since February 2017, see Sandrock
Decl. q 6, any failure to previously disclose them was
harmless. See Fed. R. Civ. P. 37(c)(1); Yeti by Molly, Ltd. v.
Deckers Outdoor Corp.,259 F.3d 1101, 1106 (9th Cir. 2001).

During oral argument, the FTC voiced concerns that
DIRECTV will try to impugn the credibility of the FTC's
experts on the ground that they reviewed not the exact
versions of the circulars presented by DIRECTV at trial, but
rather the previously disclosed versions. See Hearing Tr. at
31:7-10 (FTC's counsel: “One of our concerns is that showing
them to an expert, [DIRECTV] might say, so you didn't look
at the document the consumer saw, you looked at this other
document. And essentially putting our experts in a position
of not being able to respond to that.”). The Court takes
DIRECTYV at its word that it does not intend to proceed in this
manner. See id. at 34:14—18 (DIRECTV's counsel: “But this
notion that somehow we are going to confront their witnesses
and say, ah-hah, you know, here's this version and it's different
from that version is not what we are trying to do because the
print ad is the same. It's just the format in which it's being
produced is different.”). Therefore, the Court need not address
this issue now. See id. at 36:17-21.

*3 Accordingly, the administrative motion for leave is also
DENIED as to the proposed Seventh Motion in Limine.

III. FTC'S MOTION TO QUASH TRIAL SUBPOENAS
On July 25, 2017, the FTC filed a motion to quash the
trial subpoenas issued by DIRECTV to compel live trial
testimony from two FTC staff attorneys, Frank Gorman and
Michael Ostheimer. Dkt. No. 339. The FTC recognized that
the parties had agreed in both their initial and amended pretrial
statements to “use their best efforts to bring all designated
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percipient witnesses to appear at trial.” Id. at 3; see also
Dkt. No. 275 at 24; Dkt. No. 337 at 24. However, the FTC
argued that DIRECTV was seeking to elicit legal opinions
from these individuals and that their sole connection to the
case was serving as 30(b)(6) witnesses, such that they had
no continuing obligation to appear at trial in their capacities
as corporate representatives. Dkt. No. 339 at 2. Moreover,
the FTC contended that Messrs. Gorman and Ostheimer
were beyond the geographical limitations of DIRECTV's trial
subpoenas, such that quashing was mandatory under Federal
Rule of Civil Procedure 45(d)(3)(A). Id.

DIRECTYV filed its opposition on July 31, 2017. Dkt. No. 343.
DIRECTYV pointed out that the FTC must have determined
that these individuals could provide admissible and relevant
testimony when it included them on its own trial witness
list filed on January 3, 2017. Id. at 3—4 (citing Dkt. No.
275-2). DIRECTYV also highlighted Magistrate Judge James'
finding that Mr. Ostheimer's 30(b)(6) testimony was factually
relevant. /d. at 2, 5 (citing Dkt. No. 166 at 3:13-20); see also
Dkt. No. 166 at 4:20-23 (allowing DIRECTV to “conduct
a further three-hour deposition of [Mr. Ostheimer] regarding
the factual information about the FTC's investigations and the
factual support for [the FTC's] claims”). Finally, DIRECTV
contended that a facial review of the proposed testimony of
Messrs. Gorman and Ostheimer showed that such testimony
was important and relevant. Dkt. No. 343 at 5.

On August 1, 2017, the Court heard arguments regarding
the motion to quash. Hearing Tr. at 38:7—41:15. The FTC
reiterated its position that these witnesses could not provide
relevant factual information. /d. at 39:16-24. The Court
DENIED the FTC's motion to quash because the dispute
over whether these witnesses will provide relevant factual
information can be resolved during trial on a question-

by-question basis. Id. at 39:25-40:2, 40:6.> The FTC
consequently promised to “make every effort to bring Mr.
Ostheimer and Mr. Gorman to trial.” Id. at 40:3-5. Finally, the
Court cautioned DIRECTYV not to seek to elicit testimony that
is either privileged or states legal conclusions. /d. at40:10-18.
DIRECTYV pledged to take this guidance seriously at trial. See
id. at 40:19-22 (““Absolutely, your Honor. We understand the
Court's prior rulings. And the testimony we put on from these
witnesses will be relevant. And ... we won't waste people's
time....”).

IV. DIRECTV'S MOTION FOR LEAVE TO FILE
THIRD AMENDED ANSWER
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*4 The FTC filed its complaint on March 11, 2015. Dkt. No.
1 (“Compl.”). DIRECTYV filed its answer to the complaint on
April 2,2015. Dkt. No. 19. With the Court's leave, DIRECTV
filed its amended answer on May 18, 2015. Dkt. No. 27.
On June 1, 2015, the FTC filed its motion to strike certain
affirmative defenses from DIRECTV's amended answer. Dkt.
No. 32. On July 1, 2015, the Court issued a scheduling order
that included an August 1, 2015 deadline to file any amended
complaint. Dkt. No. 40. On December 21, 2015, the Court
granted in part and denied in part the FTC's motion to strike,
setting a deadline of January 18, 2016 for DIRECTV to file
its second amended answer. Dkt. No. 88 at 10. On January 15,
2016, DIRECTYV filed its second amended answer. Although
initially set for February 6, 2017, the trial was continued to
March 6, 2017, vacated in light of a settlement in principle,
and then ultimately set again, this time for August 14, 2017.
See Dkt. Nos. 294, 314-15, 321.

On June 20, 2017, less than two months before trial (and well
after the originally-set trial date), DIRECTV sought leave
to file a third amended answer. Dkt. No. 323. DIRECTV
proposed to add affirmative defenses that (1) the FTC is not
entitled to seek restitution and (2) even if it is, any such
request is subject to a statute of limitations of five years:

The FTC is not authorized to seek any restitution at all.
Even if the FTC is entitled to restitution, however, the
FTC's demand for restitution prior to March 11, 2010 is
barred by the five year statute of limitations in 28 U.S.C. §
2462. This statute states that “an action, suit or proceeding
for the enforcement of any civil fine, penalty, or forfeiture,
pecuniary or otherwise, shall not be entertained unless
commenced within five years from the date when the claim
first accrued.” 28 U.S.C. § 2462. In Kokesh v. Securities
and Exchange Commission, the United States Supreme
Court held that disgorgement sought by the Securities and
Exchange Commission constituted a “penalty,” and was
therefore subject to the five year statute of limitations. For
similar reasons, the FTC's demand for restitution here is a
“penalty” and “forfeiture” subject to section 2462’s limit.
Because the FTC did not file this suit until March 11, 2015,
even if restitution is an appropriate form of relief, the FTC
cannot recover restitution for the period prior to March 11,
2010.

Id. at 1. On June 30, 2017, the FTC filed its opposition. Dkt.

No. 330. At the August 1, 2017 pretrial conference, the Court

heard arguments on the motion. Hearing Tr. at 41:15-46:22.

A. Legal Standard
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The party seeking to amend a pleading after expiration of
the deadline set by the pretrial scheduling order “must satisfy
the ‘good cause’ standard of Federal Rule of Civil Procedure
16(b)(4), which provides that ‘[a] schedule may be modified
only for good cause and with the judge's consent,” rather than
the liberal standard of Federal Rule of Civil Procedure 15(a).”
In re W. States Wholesale Nat. Gas Antitrust Litig., 715 F.3d
716,737 (9th Cir. 2013), aff'd sub nom. Oneok, Inc. v. Learjet,
Inc., 135 S. Ct. 1591 (2015). The Ninth Circuit has held that:

Rule 16(b)’s “good cause” standard primarily considers the
diligence of the party seeking the amendment.... Although
the existence or degree of prejudice to the party opposing
the modification might supply additional reasons to deny
a motion, the focus of the inquiry is upon the moving
party's reasons for seeking modification. If that party was
not diligent, the inquiry should end.

Johnson v. Mammoth Recreations, Inc., 975 F.2d 604, 609

(9th Cir. 1992) (citation omitted).

B. The Kokesh Opinion

Section 2462 imposes a five-year limitations period on “an
action, suit or proceeding for the enforcement of any civil
fine, penalty, or forfeiture.” 28 U.S.C. § 2462. In Kokesh, the
Court held that “[d]isgorgement in the securities-enforcement
context is a ‘penalty’ within the meaning of § 2462, and so
disgorgement actions must be commenced within five years
of the date the claim accrues.” 137 S. Ct. at 1639. The Court
began from the definition of a “penalty” as “a punishment,
whether corporal or pecuniary, imposed and enforced by the
State, for a crime or offense against its laws.” /d. at 1642
(internal quotation marks and brackets omitted). From this
definition, the Court articulated two principles:

*5 First, whether a sanction represents a penalty turns in
part on whether the wrong sought to be redressed is a wrong
to the public, or a wrong to the individual.... Second, a
pecuniary sanction operates as a penalty only if it is sought
for the purpose of punishment, and to deter others from
offending in like manner—as opposed to compensating a
victim for his loss.

Id. (internal quotation marks omitted). Applying this
framework, the Court declared that “SEC disgorgement thus
bears all the hallmarks of a penalty: It is imposed as a
consequence of violating a public law and it is intended to
deter, not to compensate.” Id. at 1644. Consequently, the
Court held that “[t]he 5—year statute of limitations in § 2462
therefore applies when the SEC seeks disgorgement.” /d. In a
footnote, the Court explained that:

WESTLAW
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Nothing in this opinion should be interpreted as an opinion
on whether courts possess authority to order disgorgement
in SEC enforcement proceedings or on whether courts
have properly applied disgorgement principles in this
context. The sole question presented in this case is whether
disgorgement, as applied in SEC enforcement actions, is
subject to § 2462°s limitations period.
Id. at 1642 n.3.

C. Affirmative Defense That FTC May Not Seek

Restitution At All
The first line of DIRECTV's proposed amendment asserts that
the “[t]he FTC is not authorized to seek any restitution at
all.” Dkt. No. 323 at 1. DIRECTV attempts to justify this
amendment on the basis of the first sentence of footnote
3 in Kokesh. Id. at 2-3. DIRECTV also states that this
affirmative defense is based upon the relevant statutory text
and a disagreement with Ninth Circuit precedent:

Section 13(b) of the FTC Act grants courts the authority to
grant certain injunctions, but does not expressly authorize
any other equitable relief, including restitution. Ninth
Circuit precedent interprets this provision of the statute
as authorizing some additional forms of equitable relief.
FT.C. v. Commerce Planet, 815 F.3d 593, 598 (9th Cir.
2016). Because this interpretation is contrary to the text of
the statute and an incorrect statement of law, Defendants
preserve the right to argue that restitution is not authorized
by the FTC Act.
Id. at3 n.1.

The Court finds no “good cause” for amendment under Rule
16(b) as to this affirmative defense because DIRECTV was
not diligent in asserting it. See Johnson, 975 F.2d at 609. A
fair reading of the first line of footnote 3 in Kokesh does not
support the argument that the FTC is barred from seeking
restitution: there, the Court explicitly declined to make any
finding whatsoever, much less one relevant to whether the
FTC has authority to seek restitution. See 137 S. Ct. at 1642
n.3. Moreover, the Commerce Planet decision was issued
over a year ago, see 815 F.3d 593, and the FTC Act was
last amended in 1994, see 15 U.S.C. § 53(b); FTC Act
Amendments of 1994, Pub. L. 103-312, 108 Stat. 1695. Since
DIRECTYV has not acted diligently in waiting so long to assert
this affirmative defense, the inquiry ends. See Johnson, 975
F.2d at 609.
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D. Affirmative Defense That Five-Year Statute of

Limitations Applies to the FTC's Request for
Restitution
DIRECTYV seeks to extend the Kokesh ruling regarding the
statute of limitations applicable to SEC disgorgement claims
to the FTC restitution at issue here. Dkt. No. 323 at 1-2.
Specifically, DIRECTV argues that application of the two
principles from Kokesh demonstrate that FTC restitution is
also a “penalty” under 28 U.S.C. § 2462. Id. The opposition
argues that FTC restitution does not constitute a penalty
under the second prong of Kokesh because “[t]he purpose
of restitution is to compensate victims, not compensate
wrongdoers.” Dkt. No. 330 at 4. In support, the FTC cites
a Fifth Circuit opinion distinguishing between disgorgement
and restitution on the basis that the former seeks to prevent the
unjust enrichment of the wrongdoer, whereas the latter seeks
to compensate the victims of wrongful acts. /d. at 4 (citing
S.E.C. v. Huffman, 996 F.2d 800, 802 (5th Cir. 1993)). The
FTC also argues that “Kokesh itself recognizes the distinction
between restitution and penalties.” Id. at 5; see also Kokesh,
137 S. Ct. at 1644 (describing Porter v. Warner Holding
Co., 328 U.S. 395, 402 (1946) as “distinguishing between
restitution paid to an aggrieved party and penalties paid to the

Government”).

*6 The Court need not resolve the “rather scholastic
argument about whether restitution and disgorgement are
really just about the same thing.” S.E.C. v. First Pac. Bancorp,
142 F.3d 1186, 1192 (9th Cir. 1998) (citing cases for and
against this proposition). Nor is the Court required to apply
Kokesh to make broad generalizations regarding all requests
for restitution by the FTC. Instead, the Court follows the
prudent approach of courts that, in the wake of Kokesh, have
limited their inquiry to whether the particular remedy sought
operates as a penalty. See, e.g., S.E.C. v. Collyard, 861 F.3d
760, 764 (8th Cir. 2017) (“This court need not resolve whether
an injunction can be a § 2462 ‘penalty.” Under the facts here,
the district court's injunction is not a ‘penalty’ ....”). The
Court potentially could reach two conclusions regarding the
character of the monetary relief requested by the FTC, and
either conclusion would require denial of the motion for leave
to file a third amended answer.

One one hand, the Court could agree with the FTC that the
monetary relief sought here is not a penalty under Kokesh
because it “will be used to compensate, not punish.” See Dkt.
No. 330. Whereas the proposed order in this suit provides
for a monetary judgment “to provide redress to eligible
customers,” Dkt. No. 337-1 § VIILB, the Kokesh judgment
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ordered disgorgement, see S.E.C. v. Kokesh, Final Judgment,
No. 1:09-cv-01021 (D.N.M. Mar. 20, 2015), Dkt. No. 185,
which the Kokesh complaint had described as the “amount
equal to the funds and benefits obtained illegally, or to which
[the defendant] is otherwise not entitled, as a result of the
foregoing violations,” see id., Compl., Dkt. No. 1 § 55. Thus,
the Court might find that the relief requested here would not
operate as a pecuniary sanction under Kokesh. See 137 S. Ct.
at 1642 (“[A] pecuniary sanction operates as a penalty only if’
it is sought for the purpose of punishment, and to deter others
from offending in like manner—as opposed to compensating
a victim for his loss.” (emphasis added)). If the Court reached
this finding, the motion for leave would be futile and therefore
fail to meet even the liberal pleading standard of Rule 15(a),
much less the stricter standard of Rule 16(b). See Ahlmeyer
v. Nevada Sys. of Higher Educ., 555 F.3d 1051, 1055 (9th
Cir. 2009) (“Although five factors generally are considered
[under Rule 15(a) ] when assessing the propriety of a motion
to amend, futility of amendment alone can justify the denial of
a motion.”); see also Kisaka v. Univ. of S. California, No. CV
11-01942 BRO (MANKX), 2013 WL 12203018, at *2-3 (C.D.
Cal. Nov. 20, 2013) (assessing motion for leave to amend
under Rule 16(b) and holding that even if the Court were
to find diligence and lack of prejudice, amendment would
nonetheless be futile).

In the alternative, the Court could find that the monetary relief
sought is punitive. In Commerce Planet, the Ninth Circuit
found that “[r]estitution does involve the return to the plaintiff
of gains a defendant has unjustly received,” and adopted
a method for calculating restitution awards based upon the
defendant's unjust gains, not consumer losses (even if the
figures sometimes were the same). 815 F.3d at 600, 603-04.
Here, the FTC's expert calculated the $3.95 billion restitution
figure as “a reasonable estimate (under Commerce Planet) of
the unjust gains DIRECTYV collected from consumers.” Dkt.
No. 337 at 11. Thus, the Court could find that the restitution
remedy here is sought to prevent the unjust enrichment of
the wrongdoer, the purpose of disgorgement described in
cases like Huffman. See 996 F.2d at 802. Yet even if the
Court so found, and ultimately concluded that the requested
remedy was a penalty under both prongs of Kokesh, leave to
amend would still be denied because DIRECTYV has not acted
diligently. For years, defendants in the Ninth Circuit have
included a statute-of-limitations defense under 28 U.S.C. §
2462 when disgorgement is sought by the government. See,
e.g., S.E.C. v. Berry, 580 F. Supp. 2d 911, 918 (N.D. Cal.
2008). In Kokesh, the defendant asserted this defense in its
original answer in 2010. See No. 1:09-cv-01021-SMV-LAM,
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Dkt. No. 6 at 8 (D.N.M. Jan. 11, 2010). In 2013, the Supreme
Court left open whether disgorgement was subject to § 2462,
Gabelliv. S.E.C., 568 U.S. 442, 447 n.1 (2013), and in 2016,
the Eleventh Circuit answered that question affirmatively,
S.E.C.v. Graham, 823 F.3d 1357, 1363 (11th Cir. 2016). Still,
DIRECTYV waited an entire year more before filing the instant
motion. DIRECTV's motion came over ten months after the
close of fact discovery in this case, Dkt. No. 159 at 4, and the
FTC correctly points out that it thus never had the opportunity
to make a factual record as to this statute of limitations theory
(by, for example, developing facts supporting a theory of
equitable estoppel). See Dkt. No. 330 at 3—4. Given this lack
of diligence, the inquiry under Rule 16(b) ends. See Johnson,
975 F.2d at 609.

*7 The Court need not decide between these two
alternatives as to the underlying merits to resolve DIRECTV's
administrative motion to file a third amended answer, and the
motion is DENIED.

V. EXAMINATION ESTIMATES FOR TRIAL
WITNESSES

The parties filed an amended pretrial statement on July 18,
2017, which estimated that the trial would take approximately
85 hours, with 42.5 hours allocated to each side. Dkt. No.
337 at 49. At the pretrial conference on August 1, 2017, the
Court ordered the parties to “submit a revised witness list for
each side with a time estimate for each witness.” Hearing Tr.
at 4:2—4. The parties' joint submission of examination time
estimates for trial witnesses was filed on August4,2017. Dkt.
No. 348. The document includes examination time estimates

PUBLIC
of 42.5 hours for the FTC and 36.55 hours for DIRECTYV, or

79.05 hours combined. Dkt. No. 348.% The parties note that
they “continue to discuss whether the testimony of certain
witnesses can be presented by deposition rather than live.” Id.
at 2. By way of example, the FTC has proposed submitting
into evidence the testimony of five particular witnesses
through designated deposition transcripts, see id. at 2 n.1,
which the Court observes would reduce total examination
time by 7.5 hours. The Court again urges the parties to
focus on determining which testimony can most efficiently
be presented by deposition transcript, and to be extremely
efficient in their examination of witnesses. The Court will
rigorously insist upon the efficient presentation of this case at
trial, and the parties should understand that the overall time
limit is a maximum, not a guarantee.

VI. CONCLUSION

For the foregoing reasons, the Court hereby defers ruling
on the FTC's First Motion in Limine, DENIES the FTC's
administrative motion for leave to file a Sixth and Seventh
Motion in Limine, DENIES the FTC's motion to quash trial
subpoenas, and DENIES DIRECTV's motion for leave to file
a third amended answer.

IT IS SO ORDERED.

All Citations

Not Reported in Fed. Supp., 2017 WL 3453376,2017-2 Trade
Cases P 80,095

Footnotes

1 An unredacted version of this motion was filed under seal at Dkt. No. 251-3.

2 The Court remains convinced that it would be inappropriate to find in advance that these witnesses cannot provide any
non-privileged and factually relevant testimony, particularly given the FTC's decision to list them on its previous trial
witness list.

3 On August 11, 2017, the parties filed form witness lists, which do not include time estimates. Dkt. Nos. 355-56.

End of Document
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Only the Westlaw citation is currently available.
United States District Court, M.D. Florida,
Orlando Division.

FEDERAL TRADE COMMISSION, Plaintiff,
V.
CYBERSPY SOFTWARE, LLC,

and Tracer R. Spence, Defendants.
No. 6:08—cv—1872-Orl-31GJK.

|
May 26, 2009.

MOTION:

PUBLIC

Attorneys and Law Firms

David K. Koehler, Tracy R. Shapiro, Carl H. Settlemyer,
A. Trilling, Federal Trade
Commission, Washington, DC, for Plaintiff.

James Mamie Kresses,

Dawn Ivy Giebler—Millner, Mary Ellen Pullum, Michele
L. Johnson, Greenberg Traurig, LLP, Orlando, FL, for
Defendants.

Order
GREGORY J. KELLY, United States Magistrate Judge.

*1 This cause came on for consideration without oral
argument on the following motion filed herein:

PLAINTIFF FEDERAL TRADE COMMISSION'S

MOTION FOR A PROTECTIVE ORDER QUASHING
DEFENDANTS' RULE 30(b)(6) DEPOSITION NOTICE

(Doc. No. 53)
FILED:

March 16, 2009

THEREON it is ORDERED that the motion is DENIED.

On November 5, 2008, Plaintiff, the Federal Trade
Commission (the “FTC” or “Commission”), pursuant to
Section 13(b) of the Federal Trade Commission Act (the
“FTC ACT”), 15 U.S.C. § 53(b) filed a Complaint for
Permanent Injunction and Other Equitable Relief (the
“Complaint”) against Defendants CyberSpy Software, LLC
and Tracer R. Spence (the “Defendants”). Doc. No. 1.
On November 25, 2008, the Court entered a preliminary
injunction. Doc. No. 36. The discovery deadline is July 10,
2009, and the trial term is set to begin September 14, 2009.
Doc. No. 61.

On March 4, 2009, Defendants, pursuant to Rule 30(b)(6),
Federal Rules of Civil Procedure, served Plaintiff with an
Amended Notice of Taking Deposition of the FTC (the
“Notice”). Doc. No. 53-2. The Notice seeks to take the
deposition of the person or persons whom the FTC designates
as “having the most knowledge of the matters” set forth in
the Notice. Doc. No. 53-2. The matters for examination are
as follows:

[The] Examination will be conducted on the following
topics. The relevant time frame for the following is from
January 1, 2004 to present.

1. The transactions, occurrences, events, claims or
complaints giving rise to this action.

2. Any act that you allege CyberSpy personally committed
that caused harm to anyone.

3. Any act that you allege Spence personally committed
that cause harm to anyone.

4. The allegedly deceptive or unfair practices or acts you
claim have been committed by others with the knowledge
and/or consent of CyberSpy, and/or Spence.

5. Any deceptive or unfair practices or acts that you allege
Spence personally committed in violation of 15 U.S.C. §
45(a).

6. Any deceptive or unfair practices or acts that you allege
CyperSpy personally committed in violation of 15 U.S.C.

§ 45(a).

7. Any and all instances in which any person(s) suffered
any type of harm due to the activities of CyberSpy and/or
Spence related to the Target Product and/or due to any use
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of the Target Product itself, including the identi[ty] of such
victim(s).

8. Any incidents in which the Target Product was ever used
to or is being used by others to commit identity theft, to
stalk victims of domestic violence, and/or to commit any
unfair or deceptive act or practice.

9. All facts showing that CyberSpy and/or Spence idented

(sic) to commit any deceptive or unfair practices or acts in

violation of 15 U.S.C. § 45(a).
Doc. No. 53-2 at 3-—4. On March 16, 2009, the FTC filed
the instant Motion for Protective Order Quashing Defendants'
Rule 30(b) (6) Deposition Notice (the “Motion”). Doc. No.
53. In the Motion, pursuant to Local Rule 3.01(g), the FTC
states that Defendants have agreed to stay the deposition until
a ruling from the Court. /d. atn. 1.

*2 In the Motion, the FTC argues that it is entitled to a
protective order because the deposition at issue “seeks the
testimony of the Commission's trial counsel and Defendants
cannot meet any of the criteria for taking the deposition of
an opponent's counsel.” /d . at 1-2. The FTC acknowledges
that the Notice does not directly seek to depose the FTC's
trial counsel, but states that “only the Commission's trial
attorneys have the information requested by the Notice ...
[and][i]f anyone else were to testify, the attorneys would have
to provide that person with all the information relevant to
the issues set forth in the Notice....” Id. at 3—4. The FTC
asserts that the Defendant cannot establish the criteria set forth
in Shelton v. American Motors Corp., 805 F.2d 1323 (8th
Cir.1986) to depose trial counsel and, thus, the FTC is entitled
to a protective order. /d. at 4—14.

On March 30, 2009, the Defendants filed a Response in
Opposition to the Motion (the “Response”). Doc. No. 58. In
the Response, Defendants maintain that the Notice does not
seek to depose the FTC's trial counsel and that Defendants
are entitled to take a Rule 30(b)(6) deposition, even from a
governmental agency. Doc. No. 58 at 3-5, 7—-11.

A party is entitled to the facts relevant to the litigation.
Dunkin' Donuts, Inc. v. Mary's Donuts, Inc., 206 F.R.D.
518, 520 (S.D.Fla.2002). Thus, while certain information is
protected from discovery by the attorney-client privilege,
work product doctrine and/or other applicable privileges,
a party is required to disclose the facts underlying its
claims. Dunkin' Donuts, 206 F.R.D. at 520. Facts are always
discoverable regardless if they have been conveyed to
an attorney. See Upjohn Co. v. United States, 449 U.S.
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383, 395, 101 S.Ct. 677, 66 L.Ed.2d 584 (1981) (“The
privilege only protects disclosure of communications; it
does not protect disclosure of the underlying facts by those
who communicated with the attorney.”). The attorney-client
privilege is meant as a shield and not as a sword. Pitney—
Bowes, Inc. v. Mestre, 86 F.R.D. 444, 446, (S.D.Fla.1980).

The Notice is brought pursuant to Rule 30(b)(6), Federal
Rules of Civil Procedure, and does not request the deposition
of the FTC's trial counsel. See Doc. No. 53-2. Rule 30(b)(6),
Federal Rules of Civil Procedure provides:

(6) Notice or Subpoena Directed to an Organization.
In its notice or subpoena, a party may name as the
deponent a public or private corporation, a partnership,
an association, a governmental agency, or other entity and
must describe with reasonable particularity the matters for
examination. The named organization must then designate
one or more officers, directors, or managing agents, or
designate other persons who consent to testify on its behalf;
and it may set out the matters on which each person
designated will testify. A subpoena must advise a nonparty
organization of its duty to make this designation. The
persons designated must testify about information known
or reasonably available to the organization. This paragraph
(6) does not preclude a deposition by any other procedure
allowed by these rules.
*3 Id. (emphasis added). The FTC, as a governmental
agency, is not immune from Rule 30(b)(6) designations.
Id. Rule 30(b) (6) and the Notice itself provide the FTC
with the opportunity to designate whom it wishes to provide
testimony. /d.; Doc. No. 53-2. The issue is not, contrary
to the FTC's assertions, whether the Defendants are entitled
under Shelton v. American Motors Corp., 805 F.2d 1323
(8th Cir.1986) to depose the FTC's trial counsel. Rather,
the issue is simply whether the Defendants are entitled to a
Rule 30(b)(6) deposition of a governmental agency regarding
the facts supporting the agency's case. Rule 30(b)(6) is
specifically applicable to governmental agencies. It is the
FTC's prerogative to designate which person(s) will testify.
Defendants are entitled to discovery of the facts supporting
the FTC's claims. See Dunkin' Donuts, 206 F.R.D. at 520.
Thus, the Motion is DENIED.

DONE and ORDERED.

All Citations

Not Reported in F.Supp.2d, 2009 WL 8708856
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2023 WL 4637318
Only the Westlaw citation is currently available.
United States District Court, W.D. Washington,
at Seattle.

Leo GUY, et al., Plaintiffs,
V.
CONVERGENT OUTSOURCING,
INC., Defendant.

CASE NO. C22-1558 MJP
|
Signed July 20, 2023

Attorneys and Law Firms

Danielle L. Perry, Pro Hac Vice, Gary E. Mason, Pro Hac
Vice, Lisa A. White, Pro Hac Vice, Mason LLP, Washington,
DC, Michael C. Subit, Frank Freed Subit & Thomas, Seattle,
WA, Cecily Jordan, Tousley Brain Stephens PLLC, Seattle,
WA, for Plaintiffs.

Bethany G. Lukitsch, Pro Hac Vice, Baker & Hostetler LLP,
Los Angeles, CA, Melissa Bilancini, Pro Hac Vice, Baker
Hostetler LLP, Cleveland, OH, James Raymond Morrison,
Baker Hostetler LLP, Seattle, WA, for Defendant.

ORDER GRANTING IN PART AND DENYING IN PART
DEFENDANT'S MOTION TO DISMISS

Marsha J. Pechman, United States Senior District Judge

*1 This matter comes before the Court on Defendant
Convergent Outsourcing, Inc.’s Motion to Dismiss. (Dkt. No.
36.) Having reviewed the Motion, the Response (Dkt. No.
43), the Reply (Dkt. No. 44), and all supporting materials, the
Court GRANTS in part and DENIES in part the Motion to
Dismiss.

BACKGROUND

Convergent Outsourcing, Inc. is a third-party consumer debt
collector that provides its services to the telecommunication,
utility, banking, cable, and financial services industries.
(Consolidated Amended Complaint § 1 (Dkt. No. 31).)
Convergent's computer system “holds and stores certain
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highly sensitive personally identifiable information (‘PII’
or ‘Private Information’) of Plaintiffs and the putative
Class Members, who are customers of companies for
which Convergent provides debt collection services, i.e.,
individuals who provided their highly sensitive and private
information in exchange for business services.” (Id. 9 3.)
PII includes consumer first and last names, home and
email addresses, phone numbers, Social Security numbers,
employers, financial account numbers, and bank account or
payment card information. (Id. § 44.) Of note, Plaintiffs
do not allege a business relationship with Convergent and
they are not alleged to be customers of Convergent. (See
id. 99 26, 36-37.) Rather, Plaintiffs allege that “Convergent
collects Private Information of consumers from companies
seeking Convergent's debt collection services.” (Id. 9 36.)
And it is through those businesses that Convergent came into
possession of Plaintiffs’ PII.

On June 17, 2022, Convergent learned that its computer
system was breached by a third-party, who accessed and
exfiltrated the PII of 640,906 individuals, including Plaintiffs.
(CAC 99 46, 49.) But Convergent did not notify the affected
individuals until late October 2022. (Id. 99 48-49.) Plaintiffs
allege that the PII stolen was unencrypted and improperly
safeguarded. (Id. 9 53-54.) Plaintiffs allege that Convergent
failed to protect their PII and follow minimum industry
standards. (See id. 9 45, 54, 58-63, 78, 81-85.)

To satisfy concerns about standing and injury, Plaintiffs
provide allegations about the value of their PII and the other
injuries they have suffered. First, Plaintiffs allege that as
a result of the Convergent data breach their PII has lost
economic value because it is now readily available, and they
received nothing in return for its disclosure. (CAC 9 90.)
Plaintiffs allege on information and belief that their PII is now
available for sale on the “Dark Web,” (id. § 55), and that it
may have a value ranging from $40 to $363, depending on the
sensitivity of the information, (id. 9 86, 88). Plaintiffs also
allege that there is an “active and robust legitimate market,”
which is referred to as the “data brokering industry,” through
which individuals can sell their person data for up to $50
a year. (id. 9§ 89.) Plaintiff Guy believes his PII has already
been sold to criminals, given that he now receives many spam
phone calls and emails daily after the data breach, but not
before. (Id. 9 125-29.) Second, Plaintiffs allege that they
have spent time trying to monitor fraudulent activity arising
from the data breach. (See id. 4 125, 127-28.) This includes
Plaintiff Tanner who found $100 fraudulent charge on Netflix
that he spent several hours disputing (though he does not
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allege any out-of-pocket costs). (Id. § 153.) Plaintiffs admit
that Convergent has offered some identity theft monitoring
services, but assert that it is only a “limited subscription” that
will expire and will require them to pay for additional credit
monitoring out of pocket. (Id. 9 98.)

*2  Plaintiffs seek to represent a class of similarly-
situated individuals and they bring the following claims: (1)
negligence; (2) breach of implied contract; (3) breach of
confidence; (4) invasion of privacy; (5) unjust enrichment;
(6) violations of Washington's Consumer Protection Act
violations; (7) violations of Washington's data breach laws,
RCW 19.255.010(2); (8) violations of California's Consumer
Privacy Act; (9) violations of California's Unfair Competition
Law; (10) invasion of privacy under California's Constitution
Art. 1, § 1; and (11) declaratory judgment. (CAC 99 193-329.)
Convergent seeks dismissal of all claims.

ANALYSIS

A. Legal Standard

Convergent moves to dismiss under Rule 12(b)(6), not
Rule 12(b)(1). Accordingly, the Court considers Convergent's
argument concerning Plaintiffs’ standing as a challenge to
the sufficiency of the pleadings as to each claim. Under Fed.
R. Civ. P. 12(b)(6), the Court may dismiss a complaint for
“failure to state a claim upon which relief can be granted.”
In ruling on a motion to dismiss, the Court must construe the
complaint in the light most favorable to the non-moving party
and accept all well-pleaded allegations of material fact as
true. Livid Holdings L.td. v. Salomon Smith Barney, Inc., 416
F.3d 940, 946 (9th Cir. 2005); Wyler Summit P'ship v. Turner
Broad. Sys., 135 F.3d 658, 661 (9th Cir. 1998). Dismissal is
appropriate only where a complaint fails to allege “enough

facts to state a claim to relief that is plausible on its face.” Bell
Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). A claim is
plausible on its face “when the plaintiff pleads factual content
that allows the court to draw the reasonable inference that the
defendant is liable for the misconduct alleged.” Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009).

B. Negligence

Convergent challenges Plaintiffs’ negligence claim, arguing
that Plaintiffs have failed to identify a duty, damages, or
causation. The Court agrees that Plaintiffs have not identified
an actionable duty and DISMISSES the claim. The Court does
not reach the question of damages or causation.
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“In order to prove actionable negligence, a plaintiff must
establish the existence of a duty, a breach thereof, a resulting
injury, and proximate causation between the breach and the

resulting injury.” Schooley v. Pinch's Deli Mkt., Inc., 134
Wn.2d 468, 474 (1998). “In a negligence action the threshold
question is whether the defendant owes a duty of care to the
injured plaintiff,” and “[t]he existence of a legal duty is a
question of law.” Id. The existence of a duty “is a question of
law and depends on mixed considerations of logic, common
sense, justice, policy, and precedent.” Snyder v. Med. Serv.
Corp., 145 Wn.2d 233, 243 (2001).

Plaintiffs identify what they believe to be three independent
sources of a duty: (1) tort law; (2) statutory law; and (3)
property law. The Court analyze these three alleged duties and
find them inadequate to form a legal duty.

1. Common law tort duty to prevent third-party acts
“As a general rule, in the absence of a special relationship
between the parties, there is no duty to control the conduct
of a third person so as to prevent him from causing harm
to another.” Robb v. City of Seattle, 176 Wn.2d 427, 433
(2013) (citation and quotation omitted). “Actors have a

duty to exercise reasonable care to avoid the foreseeable
consequences of their acts.” Washburn v. City of Fed. Way,
178 Wn.2d 732, 757 (2013) (citing Restatement (Second) of
Torts § 281 cmts. ¢, d (1965)). “This duty requires actors to
avoid exposing another to harm from the foreseeable conduct
of a third party.” Id. (citing Restatement § 302). And while
criminal acts of third parties are generally unforeseeable,

there can be a duty to protect against such acts in limited
circumstances. Id.

*3 Plaintiffs focus on the Washington Supreme Court's
recognition under Restatement (Second) of Torts § 302B that
“a duty to third parties may arise in the limited circumstances
that the actor's own affirmative act creates a recognizable
high degree of risk of harm.” Robb, 176 Wn.2d at 433.
(citation and quotation omitted). “Specifically, Restatement §
302B provides that ‘[a]n act or an omission may be negligent
if the actor realizes or should realize that it involves an
unreasonable risk of harm to another through the conduct of
the other or a third person which is intended to cause harm,
even though such conduct is criminal.” ” Id. at 434 (quoting
Restatement § 302B). But “[t]he fact that the actor realizes or
should realize that action on his part is necessary for another's
aid or protection does not of itself impose upon him a duty to
take such action.” Restatement § 314. “[U]nder [Restatement]
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§ 314, an actor might still have a duty to take action for the aid
or protection of the plaintiff in cases involving misfeasance
(or affirmative acts), where the actor's prior conduct, whether
tortious or innocent, may have created a situation of peril to
the other.” Robb 176 Wn.2d at 436. “Liability for nonfeasance
(or omissions), on the other hand, is largely confined to
situations where a special relationship exists.” Id.

The only Washington appellate decision the Parties identify
that has imposed a duty owed for the criminal acts of a
third party is Parrilla v. King County, 138 Wn. App. 427
(2007). In Parilla, a County bus driver exited the bus with
the engine running, which allowed a visibly erratic passenger

to commandeer the vehicle. The Court concluded that the
County owed a duty to third parties harmed by the passenger-
driven bus because “the affirmative acts of the bus driver and
the foreseeability and magnitude of the risk created by the

driver,” “justified imposing a duty under § 302B comment e.”
Robb, 176 Wn.2d at 435.

Plaintiffs fail to convince the Court that Convergent
engaged in misfeasance sufficient to impose a duty to
protect against the theft of their PII from Convergent's
computer system. (Resp. at 5.) Plaintiffs argue that
“Convergent committed affirmative misfeasance by utilizing
faulty, unsecure computer systems and by collecting and
storing Plaintiffs’ Private Information on its systems in
an unencrypted format, all of which was inconsistent with
industry standards, paving the way for a criminal data breach
to result in harm to Plaintiffs and Class members.” (Id.) These
allegations are inadequate to show affirmative misfeasance.
See Veridian Credit Union v. Eddie Bauer, LLC, 295 F. Supp.
3d 1140, 1157 (W.D. Wash. 2017). In Veridian, the plaintiffs
alleged that:

Eddie Bauer failed to “maintain adequate data security
measures, implement best practices, upgrade security
systems, and comply with industry standards,” “implement
chip-based card technology, otherwise known as EMV

29 .

technology,” “take reasonable steps to protect its computer
systems from being breached,” “timely upgrade its
POS software to remedy security vulnerabilities,” “take
reasonable steps to upgrade and protect Payment Card
Data,” “ensure that its IT systems were adequately
secured,” “make necessary changes to its security practices

EEINT3

and protocols,” “take necessary measures to maintain an
adequate firewall,” [and] “comply with industry standards
for data security[.]”

Id. at 1158. Plaintiffs’ claims are indistinguishable from the

same acts found in Veridian to be inadequate to show an
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affirmative misfeasance. The allegations point to omissions,
not active misfeasance. And Plaintiffs’ allegations fail to
approach those in Parilla, where the driver abandoned his
running bus and allowed a visibly erratic passenger to
commandeer it. Parrilla, 138 Wn. App. at 439. There are no
comparable allegations here that might suggest Convergent
undertook some affirmative act in the face of an obvious
threat. The Court finds Plaintiffs’ allegations of a duty
inadequate.

2. Statutory duty
Plaintiffs unpersuasively invoke Section 5 of the Federal
Trade Commission Act, 15 U.S.C. § 45, as the basis of a
duty Convergent owed to maintain reasonable cybersecurity
measures.

Although Washington does not permit negligence per se
claims, it does allow a duty to be formulated from a statute.
Jackson v. City of Seattle, 158 Wn. App. 647, 651, 244 P.3d
425, 428 (2010). To determine whether a statute imposes a
legal duty, Washington follows Restatement (Second) of Torts
§ 286 (1965). See Hansen v. Friend, 118 Wn.2d 476, 480—
81 (1992). Under the Restatement's test, “ ‘[t]he court may
adopt as the standard of conduct of a reasonable [person] the

29

requirements of a legislative enactment

133

but only if the law's

purpose is found to be exclusively or in part’ ”:
*4 (a)to protect a class of persons which includes the one
whose interest is invaded, and

(b) to protect the particular interest which is invaded, and

(c) to protect that interest against the kind of harm which
has resulted, and

(d) to protect that interest against the particular hazard from
which the harm results.
Id. at 480-81 (quoting Restatement (Second) of Torts § 286
(1965)).

As a statutory source of a duty, Plaintiffs invoke Section 5
of the FTC Act, which generally forbids unfair and deceptive
acts or practices affecting commerce. See 15 U.S.C. § 45.
And Plaintiffs note that the Third Circuit has concluded that
the failure to provide adequate cybersecurity and to prevent
consumer data hacking can form the basis of a Section 5

claim. ET.C. v. Wyndham Worldwide Corp., 799 F.3d 236,
240 (3d Cir. 2015).
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Plaintiffs do not provide a persuasive argument as to why
Section 5 of the FTC Act imposes a duty on Convergent.
First, Plaintiffs offer no analysis of how or why Section
5 of the FTC Act satisfies all four Restatement § 268
requirements. Plaintiffs do identify the Third Circuit's
decision in Wyndham. But that decision provides no salient
analysis of the purpose of the FTC Act and why it would
apply to the facts alleged here. Second, Plaintiffs offer no
Washington cases imposing a duty under Section 5 of the FTC
Act. Instead, Plaintiffs rely on three district court decisions,
none of which fills the void because they either do not
analyze the issue under Restatement § 268 or they fail to
provide any analysis of the FTC Act. See In re Cap. One
Consumer Data Sec. Breach Litig., 488 F. Supp. 3d 374,
408 (E.D. Va. 2020) (providing no analysis of the FTC Act
or Restatement § 268); In re Equifax, Inc., Customer Data
Security Breach Litig., 362 F. Supp. 3d 1295, 1327 (N.D. Ga.
2019) (considering a negligence per se claim under Georgia

law and glibly concluding that “Plaintiffs are within the class
of persons intended to be protected by the statute, and that the
harm suffered is the kind the statute meant to protect.”); In re
Marriott Int'l, Inc., Customer Data Sec. Breach Litig., 440 F.
Supp. 3d 447, 479 (D. Md. 2020) (same).

Defendants have the better argument, and rely on Veridian,
which rejected Plaintiffs’ same claim under Washington law.
See Veridian, 295 F. Supp. 3d at 1159. In Veridian, the Court
explained that the FTC Act protects “ ‘the public from the
evils likely to result from the destruction of competition or

5 9

the restriction of it in a substantial degree,” ” id. (quoting
FTC v. Raladam Co., 283 U.S. 643, 64748 (1931)), and that
“ ‘Section 5 in particular seeks to protect consumer[s] and

5 9

competitor[s] from unfair trade practice[s],” ” id. (quoting
SELCO Cmty. Credit Union v. Noodles & Co., 267 F. Supp.
3d 1288, 1296 (D. Colo. 2017)). The Court concluded that
those harmed by the defendant's failure to secure PII did

not fall within the FTC Act's purpose of protecting against
unfair competition. Id. Although the Court in Veridian did
not analyze whether the Act's focus on deceptive acts could
provide a fit, the Court here finds see no reason why it would,
given the facts alleged by Plaintiffs. The Court agrees with
the analysis in Veridian and holds that Plaintiffs have failed
to show how Section 5 of the FTC Act is intended to protect
Plaintiffs from the loss of PII due to a cybersecurity breach

caused by a third party.

*5 The Court finds that the FTC Act cannot form the basis
of the alleged duty.
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3. Property-related duty
Lastly, Plaintiffs invoke a limited duty owed by landowners
to third parties to argue that Convergent owed them a similar
duty. This is unconvincing.

The Washington Supreme Court has recognized a duty
“[w]here property of which the actor has possession or control
affords a peculiar temptation or opportunity for intentional
interference likely to cause harm.” Hutchins v. 1001 Fourth
Ave. Assocs., 116 Wn.2d 217, 230-31 (1991) (quoting
Restatement (Second) of Torts § 302B). The Court explained
that “[a] duty may also exist where defendant affirmatively

brings about ‘an especial temptation and opportunity for
criminal misconduct’ which will give rise to a duty on
defendant's part to take precautions against it.” Id. at 230
(quotation omitted). As an illustration, the Court imagined
that a landowner may owe a duty of care to children who find
dynamite caps in an open box next to a playground. Id.

Plaintiffs offer no reason why this case has application to
the allegations in the Consolidated Amended Complaint, and
the Court finds none. In substance, Hutchins merely applies
the same logic the court followed in Parilla. That is, if one
creates an unreasonably dangerous situation or an “especial
temptation,” it may form the basis of negligence. But
Plaintiffs fail to identify any facts that would support finding
Convergent created a particular, “especial temptation.” At
best, they argue that “Private Information ... presents a
temptation for theft” and “Convergent's computer system”
afforded the temptation to access it. (Resp. at 8.) But these
allegations do not identify a unique or heightened temptation,
such as dynamite caps in a park or an object of special allure
to theft. Businesses routinely store PII, and Plaintiffs fail to
explain why Convergent created an “especial temptation” by
its failure to safeguard the PII. The Court declines to impose
a duty on this theory

k ok ok

The Court GRANTS the Motion as to the negligence claim
and DISMISSES it for lack of an actionable duty.

C. Breach of Implied Contract

Plaintiffs allege that Convergent breached an implied contract
whereby they gave Convergent “or its third-party agents
in exchange for Convergent's services or employment” and
Convergent promised to protect their PII from unauthorized
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disclosure. (CAC q 223.) The Court agrees with Convergent
that this claim is flawed.

“A contract implied in fact ... is an agreement depending for
its existence on some act or conduct of the party sought to
be charged and arising by implication from circumstances
which, according to common understanding, show a mutual
intention on the part of the parties to contract with each other.”
Young v. Young, 164 Wn.2d 477, 485 (2008) (citation and
quotation omitted). Where a contract is implied in fact, there
lies a claim of quantum meruit, which “is the method of
recovering the reasonable value of services provided under a
contract implied in fact.” Id.

Convergent convincingly argues that there are no allegations
in the Consolidated Amended Complaint that might suggest
a mutual intention to contract, given the lack of a bilateral
relationship concerning Plaintiffs’ PII. (Mot. at 11 (citing
CAC 99 227, 229).) Convergent is not alleged to have
any direct relationship to Plaintiffs, which is fatal to this
claim. Convergent is instead alleged to be a “third-party
debt collection company that serves the telecommunication,
utility, banking, cable company, and financial service
industries.” (CAC 9 1.) Plaintiffs “are customers of companies
for which Convergent provides debt collection services, i.e.,
individuals who provided their highly sensitive and private
information in exchange for business services.” (Id. Y 3.)
And although Plaintiffs allege that they were “required to
provide their Private Information to Defendant as a condition
of receiving other services provided by Defendant,” they
do not identify any business relationship between them and
Convergent. (Id. §222.) Most important, there are no specific
facts about exactly how or why Plaintiffs gave Convergent
their PII, how Convergent got the PII, or what interactions
any Plaintiff had with Convergent. These allegations are
inadequate to show a mutual intention to contract.

*6 Plaintiffs are correct that some courts have found
the receipt of PII sufficient to show an implied-in-fact
contract. But each of the cases Plaintiffs cite involve a
direct transfer of PII through an existing, direct consumer
or employee relationship. (See Opp. at 11 (citing Rudolph
v. Hudson's Bay Co., No. 18-CV-8472 (PKC), 2019 WL
2023713, at *1 (S.D.N.Y. May 7, 2019) (direct purchase
from defendants); In re Marriott, 440 F. Supp. 3d at 453-455
(patrons of defendant); Castillo v. Seagate Tech., LLC, No.
16-CV-01958-RS, 2016 WL 9280242, at *1 (N.D. Cal. Sept.
14, 2016) (employees of defendant); In re Ambry Genetics
Data Breach Litig., 567 F. Supp. 3d 1130, 1138 (C.D.
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Cal. 2021) (customers of defendants); Kirsten v. California
Pizza Kitchen, Inc., No. 221CV09578DOCKES, 2022 WL
16894503, at *1 (C.D. Cal. July 29, 2022), reconsideration
denied, No. 221CV09578DOCKES, 2022 WL 16894880
(C.D. Cal. Sept. 8, 2022) (employees of defendants).) There
are no factual allegations about how Convergent got the

PII at issue and it does not square with its role as a third-
party debt collector with whom Plaintiffs have no consumer
relationship. Plaintiffs cite no authority that would support
their claim that if PII is provided to one entity with whom the
plaintiff has a direct relationship, and that entity provides it to
third party without any involvement of the plaintiff, the third
party has a contractual relationship with the plaintiff. Without
more information about the provision of the PII from the
entity to the third party and the plaintiff's relationship with the
third party, the Court cannot find a contractual relationship.

The Court GRANTS the Motion and DISMISSES this claim.

D. Breach of Duty of Confidence
Convergent seeks dismissal of Plaintiffs’ breach of the duty
of confidentiality claim. The Court agrees.

Plaintiffs are correct that Washington recognizes a common
law duty of confidentiality. (See Resp. at 12 (citing Boeing
Co. v. Sierracin Corp., 108 Wn.2d 38, 48 (1987); Pac.
Aecrospace & FElecs., Inc. v. Taylor, 295 F. Supp. 2d 1205,
1212 (E.D. Wash. 2003); Modumetal, Inc. v. Xtalic Corp., 4
Wn. App. 2d 1029 (2018)).) But Plaintiffs fail to explain why
these cases support their claim. Each of these cases generally

identified a duty of confidentiality as a claim arising out of
a contractual relationship. Plaintiffs have not explained how
their claim fits this contractual framework or how they had
an expectation that Convergent would keep the information
confidential. This is fatal to the claim. As one district court
decision on which Plaintiffs rely noted, no Washington case
has imposed a duty of confidentiality in the context of a data
breach. See In re Capital One, 488 F. Supp. 3d at 409 n.21.
Because Plaintiffs have failed to articulate how Convergent
owed or breached this duty of confidentiality, the Court
GRANTS the Motion and DISMISSES this claim.

E. Invasion of Privacy

Convergent argues that Plaintiffs’ invasion of privacy claim
must fail because Plaintiffs have failed to allege an intent to
publish their PII or that the PII has reached a broad audience.
Convergent is incorrect. Intentionality need not be alleged and
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the allegations as to the scope of the publication of Plaintiffs’
PII is sufficiently broad to satisfy the elements of the claim.

Washington recognizes a common law right of privacy and
individuals may bring a cause of action for invasion of that
right. Reid v. Pierce Cnty., 136 Wn.2d 195, 206 (1998).
The claim generally requires the plaintiff to prove that the

defendant publicized a “matter concerning the private life
of another” where the information publicized: “(a) would
be highly offensive to a reasonable person, and (b) is not
of legitimate concern to the public.” Id. (citing Restatement
(Second) of Torts § 652D (1977)). “[I]nvasion of privacy
action is primarily concerned with compensating for injured
feelings or mental suffering.” Eastwood v. Cascade Broad.
Co., 106 Wn.2d 466, 471 (1986). Although there is no
Washington State Supreme Court authority directly on point,

the Washington State Court of Appeals has held that invasion
of privacy is not an intentional tort and requires no proof
of intentionality. Emeson v. Dep't of Corr., 194 Wn. App.
617, 638 (Div. 3 2016) (“The tort invasion of privacy by
publication does not include intent as an essential element.”).
And the Supreme Court has also found that an invasion of

privacy claim can be brought even if the matter was not
broadly publicized. See Reid, 136 Wn.2d at 212 (approving
an invasion of privacy claim premised on the Medical
Examiner's Office employees’ displaying of photographs of
an autopsy at cocktail parties and in personal scrap books).

*7 Plaintiffs have sufficiently alleged an invasion of privacy
claim. They allege that Convergent disclosed Plaintiffs’
PIl by failing to secure it. (CAC g 251.) While the
publication allegations may be thin, there is enough here to
suggest that Convergent at least unintentionally published the
information. And Plaintiffs Guy and Tanner allege that their
PII has already been accessed as a result of this breach. These
allegations suffice given that intentionality is not requirement.
And Plaintiffs also allege that the information is sensitive in
nature and concerns their private lives, in large part because it
includes social security numbers for which there is no general
public interest, and its publication may be considered highly
offensive. (CAC 9 53.) While a jury might disagree, the Court
finds these allegations sufficient. And Convergent is incorrect
that the publication must be to a large group. It is enough
to know the information was accessed and is likely being
disseminated. The Court DENIES the Motion as to this claim.

The Court also finds the damage allegations sufficiently

detailed to confer Article I1I standing on Plaintiffs. They have
alleged a concrete injury to their privacy that is fairly traceable
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to Convergent's failure to safeguard and allow the publication
of their PII.

F. Unjust Enrichment
Convergent's attack to Plaintiffs’ unjust enrichment claim
falls short, and the claim is sufficiently pleaded.

“Unjust enrichment is the method of recovery for the value
of the benefit retained absent any contractual relationship
because notions of fairness and justice require it.” Young, 164
Wn.2d at 484. A claim based on unjust enrichment requires
proof of the following elements: “(1) the defendant receives
a benefit, (2) the received benefit is at the plaintiff's expense,
and (3) the circumstances make it unjust for the defendant to
retain the benefit without payment.” Id. at 484—85.

Plaintiffs have adequately alleged facts sufficient to satisfy
all three elements of their unjust enrichment claim. First,
Convergent is alleged to have obtained Plaintiffs’ PII in order
to perform third-party debt collection services from which it
derives financial gain. (CAC 9 258.) Although Convergent
did not get the information directly from Plaintiffs, courts
have held that benefits conferred through a third party may
be sufficient. See Weinberg v. Advanced Data Processing,
Inc., 147 F. Supp. 3d 1359, 1368 (S.D. Fla. 2015); In re
Flonase Antitrust Litig., 692 F. Supp. 2d 524, 544 (E.D. Pa.
2010). The same logic applies here, as the Court examines

the benefit conferred, regardless of whether it was direct
or indirect benefit. Second, Convergent is alleged to have
obtained the PII at Plaintiffs’ expense at least insofar as it
did not benefit Plaintiffs to have their PII lost to a third-
party. Indeed, Plaintiffs allege that their PII has lost value as
a result. Third, it is reasonable to allow a jury to determine
whether the circumstances make it unjust for Convergent to
retain the benefit without payment. See In re Capital One, 488
F. Supp. 3d at 412 (noting that “courts have concluded that
the failure to secure a party's data can give rise to an unjust
enrichment claim where a defendant accepts the benefits
accompanying plaintiff's data and does so at the plaintiff's
expense by not implementing adequate safeguards, thereby
making it inequitable and unconscionable to permit defendant
to retain the benefit of the data (and any benefits received
therefrom), while leaving the plaintiff party to live with the
consequences.” (citation and quotation omitted)).

Additionally, the Court finds the alleged injury sufficient to
confer Article III standing. Plaintiffs allege that Convergent
obtained their PII to their detriment because the PII lost
value on account of Convergent's misconduct. This is a
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sufficiently concrete injury traceable to Convergent's conduct
that satisfies Article III standing.

The Court DENIES the Motion as to this claim.

G. Washington Consumer Protection Act

Plaintiffs have stated a claim under the Washington Consumer
Protection Act (CPA) and the Court DENIES the Motion as
to the claim.

*8 Washington's CPA prohibits “[u]nfair methods of
competition and unfair or deceptive acts or practices in the
conduct of any trade or commerce.” RCW 19.86.020. “To
prevail in a private CPA claim, the plaintiff must prove (1)
an unfair or deceptive act or practice, (2) occurring in trade
or commerce, (3) affecting the public interest, (4) injury to
a person's business or property, and (5) causation.” Panag v.
Farmers Ins. Co. of Wash., 166 Wn.2d 27, 37 (2009). Failure
to satisfy even one element is fatal to a CPA claim. Hangman

Ridge Training Stables, Inc. v. Safeco Title Ins. Co., 105
Wn.2d 778, 784 (1986).

Citing the liberal construction of the CPA and the breadth of
what constitutes an unfair act, the Court in Veridian concluded

that the failure to take proper measures to secure PII can
constitute an unfair act under the CPA. See Veridian, 295 F.
Supp. 3d at 1161-62. Plaintiffs’ allegations of Convergent's

failure to secure their PII sufficiently identifies an unfair act
that satisfies this element of the CPA.

Additionally, the Court finds that Plaintiffs have alleged a
damage to their business or property sufficient to satisfy
this element and Article III standing. Plaintiffs assert
that the diminished value of their PII and the lost time
spent remedying the PII disclosure are compensable. The
allegations of the lost value of the PII are sufficient to show an
injury, because “the injury requirement is met upon proof the
plaintiff's property interest or money is diminished because
of the unlawful conduct even if the expenses caused by the
statutory violation are minimal.” Panag, 166 Wn.2d at 57
(citation and quotation omitted). And even though the alleged
lost time may not be evidence of an injury, it is evidence of
damages. See id. (“ ‘Injury’ is distinct from ‘damages.” ™)
Plaintiffs have alleged an injury from the lost value of the
PII and this satisfies both the CPA element and Article III
standing, given that it is a concrete injury fairly traceable to
Convergent's alleged misconduct.

The Court DENIES the Motion as to this claim.
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H. Washington Data Breach Law

Convergent seeks dismissal of Plaintiffs’ claims under
Washington's Data Breach Act, RCW 19.255. The Court
agrees the claim is flawed and must be dismissed.

Plaintiffs invoke the Data Breach Act, RCW 19.255.010(2),
which states:

Any person or business that maintains or possesses data
that may include personal information that the person or
business does not own or license shall notify the owner or
licensee of the information of any breach of the security of
the data immediately following discovery, if the personal
information was, or is reasonably believed to have been,
acquired by an unauthorized person.
RCW 19.255.010(5). The Act
“[n]otification to affected consumers under this section must

also provides that

be made in the most expedient time possible, without
unreasonable delay, and no more than thirty calendar days
after the breach was discovered, unless the delay is at the
request of law enforcement as provided in subsection (3) of
this section, or the delay is due to any measures necessary to
determine the scope of the breach and restore the reasonable
integrity of the data system.” RCW 19.255.010(8). And the
Act allows “[a]ny consumer injured by a violation of this
chapter [to] institute a civil action to recover damages.” RCW
19.255.040(3)(a).

Convergent argues that Plaintiffs cannot pursue claims under
RCW 19.255.010(2) because it only “pertains to owners or
licensees of personal information.” (Mot. at 16.) This is
correct. Plaintiffs have not alleged that Convergent maintains
the PII without owning or licensing it. The failure to include
these allegations is fatal to the claim. Plaintiffs’ claims under
Section 2 are DISMISSED.

*9 Plaintiffs argue that they may be able to satisfy RCW
19.255.010(1), which requires a business to notify any
resident of Washington of the breach. But no such claim
has been asserted and this cannot save the claim. Even if
such a claim had been asserted, the Court would dismiss it
because none of named Plaintiffs is a resident of Washington
—a requisite element.

The Court GRANTS the Motion and DISMISSES the claim.

I. California Consumer Privacy Act
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Convergent seeks dismissal of Plaintiffs’ California
Consumer Privacy Act (CCPA) on the theory that Plaintiffs
failed to provide pre-suit notice. The Court agrees in part.

The CCPA provides a cause of action for those whose PII
is subject to a theft, unauthorized access, or exfiltration
filtration. The CCPA states:

Any consumer whose nonencrypted and nonredacted
personal information, as defined in subparagraph (A) of
paragraph (1) of subdivision (d) of Section 1798.81.5, or
whose email address in combination with a password or
security question and answer that would permit access
to the account is subject to an unauthorized access and
exfiltration, theft, or disclosure as a result of the business's
violation of the duty to implement and maintain reasonable
security procedures and practices appropriate to the nature
of the information to protect the personal information may
institute a civil action for any of the following:

(A) To recover damages in an amount not less than one
hundred dollars ($100) and not greater than seven hundred
and fifty ($750) per consumer per incident or actual
damages, whichever is greater.

(B) Injunctive or declaratory relief.

(C) Any other relief the court deems proper.
Cal. Civ. Code § 1798.150(a)(1) (West)

The CCPA includes a pre-suit notice provision, stating:
“Actions pursuant to this section may be brought by a
consumer if, prior to initiating any action against a business
for statutory damages on an individual or class-wide basis,
a consumer provides a business 30 days’ written notice
identifying the specific provisions of this title the consumer
alleges have been or are being violated.” Cal. Civ. Code §
1798.150(b) (West). No notice is required if the consumer
pursues “an action solely for actual pecuniary damages
suffered as a result of the alleged violations of this title.”
Id. At least one court considering the notice provision of
the CCPA has concluded that the notice is required as a
condition precedent before filing suit so that the defendant can
attempt to cure the defect. Griffey v. Magellan Health Inc.,
No. CV-20-01282-PHX-MTL, 2022 WL 1811165, at *6 (D.
Ariz. June 2, 2022). The court in Griffey dismissed the claim

with prejudice, but without any explanation. Id.

Plaintiffs
not applicable to this action because they are only

correctly argue that the pre-suit notice is
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seeking “pecuniary damages”—i.e., non-statutory damages.
Plaintiffs’ failure to provide pre-suit notice for such a claim
is not fatal to the claim. And the court DENIES the Motion as
to this aspect of the CCPA claim.

Plaintiffs also insist that they seek statutory damages under
the CCPA. But Plaintiffs have not provided pre-suit notice,
and this bars the claim. Recognizing this impediment,
Plaintiffs ask the Court to dismiss this aspect of its CCPA
without prejudice so they can attempt to cure the defect.
The Court agrees that dismissal should be without prejudice.
This accords with the remedial nature of the CCPA's notice
provision. Allowing a notice would give Convergent the
opportunity afforded to it under the CCPA to cure the
injury. Other than Griffey, Convergent provides no authority
that would compel dismissal with prejudice. And the Court
declines to follow the outcome in Griffey because the court
there provided no explanation as to why it dismissed the
claim with prejudice or why doing so would align with
the purpose of the CCPA. The Court declines to follow the
Griffey decision, and DISMISSES Plaintiffs’ CCPA claim for
statutory damages without prejudice.

*10 Convergent also argues that Plaintiffs have not
identified actionable damages. The Court disagrees. Plaintiffs
have alleged a diminution of the value of their PII. These
allegations are sufficient to show damages which are fairly
traceable to Convergent's violation of the CCPA. This satisfies
the damages requirement and Article III standing.

In sum, the Court GRANTS in part and DENIES in part
the Motion. The CCPA claim for pecuniary damages may
proceed, but the claim for statutory damages is dismissed
without prejudice for lack of pre-suit notice.

J. California Unfair Competition Law

Convergent seeks dismissal of Plaintiffs’ California Unfair
Competition Law (UCL) claims on the theory that Plaintiffs
have not alleged an adequate personal injury and they have
not alleged a statutory violation. The Court disagrees.

“The UCL prohibits, and provides civil remedies for, unfair
competition, which it defines as ‘any unlawful, unfair or

fraudulent business act or practice.” ” Kwikset Corp. v.
Superior Ct., 51 Cal. 4th 310, 323, 246 P.3d 877 (2011)
(quoting Cal. Bus. & Prof. Code § 17200). “[A] person who
has suffered injury in fact and has lost money or property as
a result of the unfair competition” may file suit. Cal. Bus &
Prof. Code § 17204. The UCL requires “that a plaintiff have
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‘lost money or property’ to have standing to sue.” Kwikset,
51 Cal. 4th at 323. “There are innumerable ways in which
economic injury from unfair competition may be shown.”
Id. “A plaintiff may (1) surrender in a transaction more,
or acquire in a transaction less, than he or she otherwise
would have; (2) have a present or future property interest
diminished; (3) be deprived of money or property to which he
or she has a cognizable claim; or (4) be required to enter into a
transaction, costing money or property, that would otherwise
have been unnecessary.” Id. The injury need not be significant
to satisfy the requirement. Id. at 324.

The Court agrees with Plaintiffs that this claim is adequately
pleaded. First, the Court finds that Plaintiffs have alleged a
sufficient injury to pursue the claims. Plaintiffs have pointed
out that their PII has lost value by virtue of the breach. This is
an economic injury sufficient under the UCL. Second, just as
the Court finds Plaintiffs alleged an actionable unfair business
practice under the Washington CPA, the Court finds Plaintiffs
have adequately alleged that Convergent's failure to protect
their PII is an unfair business practice under the UCL. The
Court DENIES the Motion as to this claim.

K. California Invasion of Privacy
Convergent correctly seeks dismissal of Plaintiffs’ California
Invasion of Privacy claim.

The California Constitution provides that “[a]ll people are
by nature free and independent and have inalienable rights,”
including “pursuing and obtaining safety, happiness, and
privacy.” CAL. CONST. art. I, § 1. To establish a claim for
violation of the right to privacy under article I, § 1, a plaintiff
must establish “(1) a legally protected privacy interest; (2) a
reasonable expectation of privacy in the circumstances; and
(3) conduct by defendant constituting a serious invasion of
privacy.” Hill v. Nat'l Collegiate Athletic Assn., 7 Cal.4th
1, 39-40, 26 Cal.Rptr.2d 834, 865 P.2d 633 (1994). “To be
‘serious,” the invasion must constitute an ‘egregious breach

of the social norms underlying the privacy right.” ” Doe
v. Beard, 63 F. Supp. 3d 1159, 1169 (C.D. Cal. 2014)
(quoting Hill, 7 Cal.4th at 37). “Plaintiffs must show more
than an intrusion upon reasonable privacy expectations.”
Id. “Actionable invasions of privacy also must be ‘highly

offensive’ to a reasonable person....” Hernandez v. Hillsides,
Inc., 47 Cal.4th 272, 295, 97 Cal.Rptr.3d 274, 211 P.3d 1063
(2009).

*11 Although an intentional disclosure is usually required,
a negligent disclosure of highly sensitive information,
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especially where a statute may criminalize the disclosure
of such information, may sustain a claim. See Doe, 63 F.
Supp. 3d at 1170 (finding that negligent disclosure of HIV-
positive status was sufficient to satisfy the final element,
particularly given the criminalization of such a disclosure);
Stasi v. Inmediata Health Grp. Corp., 501 F. Supp. 3d 898,
926 (S.D. Cal. 2020) (finding allegations that defendant
posted plaintiffs’ medical information online sufficiently

stated a claim); In re Ambry, 567 F. Supp. 3d at 1143
(finding allegations of a failure to protect medical information
from third-party exfiltration stated a California constitutional
invasion of privacy claim).

Plaintiffs’ California constitutional claim fails because they
have not alleged a “highly offensive” disclosure of their
PII. While intentionality may not be required, courts have
only permitted negligent invasion of privacy claims when the
nature of the information was highly sensitive and could cause
great humiliation. See Doe, 63 F. Supp. 2d at 1169. While
the PII contains sensitive information including financial
information and Social Security numbers, it does not include
medical information or any particularly sensitive information
whose revelation could cause serious harm or outrage. See id.
Plaintiffs point to no court that has sustained this kind of claim
as to PII, and they instead rely on cases involving disclosure
of personal medical information, not financial information or
Social Security information. As one court considering similar
claims, “[e]ven negligent conduct that leads to theft of highly
personal information, including social security numbers, does
not approach the standard of actionable conduct under the
California Constitution....” In re iPhone Application Litig.,
844 F. Supp. 2d 1040, 1063 (N.D. Cal. 2012). The Court
follows this same reasoning and GRANTS the Motion and
DISMISSES this claim.

L. Declaratory Relief

Convergent asks the Court to dismiss the declaratory relief
Plaintiffs request for lack of any viable claims. But given
the Court's conclusions above, this argument lacks merit.
Plaintiffs may seek declaratory relief and DENIES the Motion
as to this requested relief.

CONCLUSION

The Court GRANTS in part and DENIES in part Convergent's
Motion to Dismiss. The Court GRANTS the Motion
in part and DISMISSES Plaintiffs’ negligence, breach


https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004040&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_4040_323&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4040_323 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004040&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_4040_323&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4040_323 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024474598&pubNum=0004040&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_4040_324&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4040_324 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S1&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S1&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search) 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=0004040&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_4040_39&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4040_39 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=0004040&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_4040_39&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4040_39 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034826285&pubNum=0007903&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_7903_1169&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_1169 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034826285&pubNum=0007903&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_7903_1169&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_1169 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=0004040&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_4040_37&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4040_37 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019520297&pubNum=0004040&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_4040_295&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4040_295 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019520297&pubNum=0004040&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_4040_295&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4040_295 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019520297&pubNum=0004040&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_4040_295&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4040_295 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034826285&pubNum=0007903&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_7903_1170&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_1170 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034826285&pubNum=0007903&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_7903_1170&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_1170 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052405407&pubNum=0007903&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_7903_926&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_926 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052405407&pubNum=0007903&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_7903_926&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_926 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054741630&pubNum=0007903&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_7903_1143&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_7903_1143 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027892924&pubNum=0004637&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_4637_1063&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_1063 
https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027892924&pubNum=0004637&originatingDoc=I8cd34450278a11ee859cc9dc18b550bd&refType=RP&fi=co_pp_sp_4637_1063&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4637_1063 

Guy v. Convergent Outsourcing, Inc., Not Reported in Fed. Supp. (2023)

of implied contract, breach of the duty of confidence,
Washington Data Breach Law, CCPA (in part) and California
constitutional privacy claims. The Court DENIES the Motion
as to Plaintiffs’ invasion of privacy, unjust enrichment,
Washington CPA, CCPA (in part), UCL, and declaratory relief
claims. The Court DISMISSES all but the CCPA claim with
prejudice. If Plaintiffs wish to file an amended complaint,

PUBLIC

they must do so within 45 days of this Order. The Court will
separately issue an order requiring a joint status report in the
interim.

All Citations

Not Reported in Fed. Supp., 2023 WL 4637318

End of Document
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UNITED STATES DISTRICT COURT PUBLIC
FOR THE Northern District of lllinois — CM/ECF LIVE, Ver 6,1
Eastern Division

Federal Trade Commission, et al.
Plaintiff,
V. Case No.: 1:15-cv-11473
Honorable Jorge L. Alonso
Advocate Health Care Network, et al.
Defendant.

NOTIFICATION OF DOCKET ENTRY

This docket entry was made by the Clerk on Tuesday, March 1, 2016:

MINUTE entry before the Honorable Jeffrey Cole: Motion hearing held. Oral
argument held on Advocate defendants' motion to compel plaintiffs to produce withesses
for Rule 30(b)(6) depositions. That motion [141] is granted. The motion to compel
production of documents [48] is moot in light of the turnover of the expert reports of the
plaintiffs. Plaintiff's oral motion for a protective order as to the subpoenas issued on
February 23, 2016 is granted except the individual subpoena discussed in court.
Defendants will update their answers to interrogatory requests #1 to North Shore and #1
Advocate by 3/8/2016. The parties have agreed that on the outstanding 30(b)(6) subjects
#6,8,109,h,i,j,n, and 11 Advocate will present a properly prepared witness and the
deposition will not exceed 3 hours. That deposition will take place by 3/15/2016. The
30(b)(6) deposition to be taken by defendants of plaintiff will take place by 3/15/2016 in
Washington DC. Intervenors' Motion to Stay Defendants' Motion for Order Approving
Designation of Representatives for Access to Highly Confidential Information [84] is
moot in light of the Memorandum Opinion and Order of 2/29/16 [156]. The parties are
urged to call chambers at 312-435-5601 if any issues arise during depositions.Mailed
notice(jms, )

ATTENTION: This notice is being sent pursuant to Rule 77(d) of the Federal Rules of
Civil Procedure or Rule 49(c) of the Federal Rules of Criminal Procedure. It was
generated by CM/ECF, the automated docketing system used to maintain the civil and
criminal dockets of this District. If a minute order or other document is enclosed, please
refer to it for additional information.

For scheduled events, motion practices, recent opinions and other information, visit our
web site atvww.ilnd.uscourts.gov.
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2015 WL 3897396 (F.T.C.)

Federal Trade Commission (F.T.C.)

In the Matter of Sysco Corporation, a corporation, USF Holding

Corp., a corporation, and US Foods Inc., a corporation, Respondents.

Docket No. 9364
June 17, 2015

PUBLIC

ORDER GRANTING COMPLAINT COUNSEL'S MOTION TO COMPEL PRODUCTION OF DOCUMENTS
FROM RESPONDENT SYSCO CORPORATION

*1 On June 4, 2015, Federal Trade Commission (“FTC”) Complaint Counsel filed a Motion to Compel Respondent Sysco
Corporation to Produce Documents Requested by Complaint Counsel's Requests for Production of Documents (“Motion”),
Respondent Sysco Corporation (“Respondent” or “Sysco”) filed an opposition to the Motion on June 12, 2015 (“Opposition”).

As explained below, the Motion is GRANTED.

II.

The Complaint in this matter, issued February 19, 2015, seeks an order enjoining a planned merger between Respondents Sysco
and US Foods, Inc. The FTC is also seeking a preliminary injunction against the merger in a federal action pending in the
United States District Court for the District of Columbia, Civil No. 1:15-cv-00256 (the “Federal Action”). Acknowledging that
discovery would occur in the Federal Action, the Additional Provisions of the Scheduling Order issued in this case on March
16, 2015, provide in pertinent part: “All discovery taken in connection with F7C v. Sysco Corp., Case No. 1:15-cv-2056-APM
(D.D.C.) (the “Federal Action”) may be used in this action ....” Additional Provision 11. The parties submitted their briefs in the
Federal Action and oral argument was held on May 28, 2015. The evidentiary hearing in this matter is scheduled to commence
on July 21, 2015.

On April 17, 2015, Complaint Counsel served Respondent with a request for production of documents (“RFP”) containing
16 specifications. Complaint Counsel thereafter agreed to limit its request to documents responsive to Specification 1 and
Specification 10. These requests and the parties respective arguments are detailed below.

1.

A. Specification 1

Specification 1 of Complaint Counsel's RFP states:
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Submit all documents that refer to US Foods or competition with US Foods from the files (electronic or paper) of the OpCo1
President, the OpCo VP Sales, and the OpCo SVP Operations for each of the following Sysco distribution centers:
a) Albany

b) Atlanta

c) Baltimore

d) Central Alabama

e) Central Florida

f) Central Illinois

g) Central Pennsylvania
h) Charlotte

i) Chicago

j) Cleveland

k) Eastern Wisconsin

1) Gulf Coast

m) Intermountain

n) Jackson

0) Kansas City

p) Las Vegas

q) Lincoln

r) Los Angeles

s) Memphis

t) Minnesota

u) North Dakota

v) Philadelphia

w) Pittsburgh

x) Raleigh

WESTLAW
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y) San Diego

z) San Francisco

aa) South Carolina
bb) St. Louis

cc) Syracuse

dd) Virginia

ee) West Coast Florida

*2 ff) West Texas

Complaint Counsel argues that Specification 1 seeks relevant, non-duplicative documents that have not been previously
produced. Complaint Counsel states that the documents obtained in the Federal Action were limited to distribution centers in 7

geographical areas, while through Specification 1, Complaint Counsel seeks information for 252 additional areas. Furthermore,
Complaint Counsel asserts, the request for production in the Federal Action was narrowed to documents from two custodians
(OpCo President and OpCo VP Sales) in the seven subject distribution centers, while the RFP here seeks documents from three
custodians (OpCo President, OpCo VP Sales, and SVP Operations). Complaint Counsel argues that Specification 1, therefore,
is supplemental to discovery in the Federal Action and seeks documents that have not been previously produced. Complaint
Counsel affirms that it does not seek production of any documents that have already been produced by Respondent in the Federal
Action. Motion at 4.

Respondent asserts that Specification 1 is unnecessary and burdensome. Respondent states that responding to Specification 1
will require Sysco to “coordinate” with up to three different document custodians at each of the specified geographic areas all
across the country, which would require “countless hours of work” for the custodians and staff, as well as for counsel. Opposition
at 3-4. Moreover, Respondent argues, Complaint Counsel has not provided “any compelling rationale” for finding it necessary
to impose this burden, because the documents are not likely to be admissible. /d. at 4. In this regard, Respondent notes that
discovery has closed and Complaint Counsel's witness list fails to identify a competent witness that could sponsor admission
of the documents. Therefore, Respondent argues, there is no point in ordering production of the documents.

B. Specification 10

Specification 10 of Complaint Counsel's RFP states:

Submit all documents responsive to Specifications 16, 17, 24 and 26 of the Second Request [defined as the FTC's Request for
Additional Information and Documentary Evidence issued to the Company on February 18, 2014, Transaction Identification No.
2014-0468] including those covering the time period after the most recent documents submitted in the preliminary injunction
hearing in [the Federal Action] to the present.

Complaint Counsel argues that Specification 10 seeks relevant, non-duplicative documents that have not been previously
produced. Complaint Counsel states that Specification 10 seeks only a “refresh” of documents produced pursuant to relevant
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Second Request specifications, requiring only “newly created documents” since the document production in the Federal Action.
Motion at 6.

Respondent asserts that Specification 10 seeks broad categories of documents. In particular, Respondent notes, Specification 16
of the Second Request, incorporated into RFP Specification 10, required documents relating to any bid or negotiation with any
of Sysco's over 450,000 customers, and has twenty-nine subparts, and that Specification 16 of the Second Request contained
15 subparts and sought all documents related to the merger. Respondent further states that it “refreshed” this production in the
Federal Action in the spring. Respondent contends that it is unnecessary, cumulative, and unjustified to require Respondent to
produce further documents.

*3 Finally, Respondent argues that the merging parties have no expectation that this matter will proceed once a decision has
been reached in the Federal Action, which matter has been fully briefed and argued, with a decision expected at any time. If
the FTC's motion for a preliminary injunction is denied, Respondent states, Respondent will file a motion to have the instant
administrative action withdrawn from adjudication under FTC Rule 3.26(d) and it is likely that such withdrawal will result.
Conversely, a senior US Foods executive testified in the Federal Action that if a preliminary injunction is granted, US Foods will
terminate the merger. Thus, Respondent concludes, requiring further document production for a trial in this case is ultimately
“pointless.” Opposition at 7.

Iv.

FTC Rule 3.31(c)(1) provides: “Parties may obtain discovery to the extent that it may be reasonably expected to yield
information relevant to the allegations of the complaint, to the proposed relief, or to the defenses of any respondent.” However,
even if discovery is otherwise permitted under the Rules, it shall be limited if it is determined that the discovery is, inter alia,
unreasonably cumulative or duplicative, or the burden and expense of the proposed discovery outweigh its likely benefit. 16
C.ER. § 3.31(c)(2)(i), (iii). Unless it is determined that Respondent's objections are justified, “the Administrative Law Judge
shall order” that the requested documents be produced. 16 C.F.R. § 3.38(a).

Respondent has failed to demonstrate that its objections to complying with Specifications 1 and 10 are justified. First, the
requests do not appear to be duplicative or cumulative of discovery in the Federal Action, as asserted by Respondent. Complaint
Counsel specifically does not seek production of documents already produced by Respondent in the Federal Action, and seeks
documents that either have not been previously requested or are supplemental to a previous request. Second, Respondent has
failed to identify with specificity or to provide evidence to support its assertion that complying with the document requests
would be unduly burdensome. Respondent's general, unsupported allegations of burden and expense are insufficient to meet its
burden of demonstrating that the requested discovery should be denied. See In re Lab Corp., 2011 FTC LEXIS 22, at *§ (Feb.
17, 2011); In re Polypore Int'l, Inc., 2009 FTC LEXIS 41, at *10 (Jan. 15, 2009).

Furthermore, absent evidence demonstrating the alleged burden, it cannot be determined that the alleged burden outweighs the
likely benefit of the requested discovery, as Respondent argues. Respondent's objection that some of the requested documents
will not be admissible into evidence at trial is also without merit. The standard for discoverability is not whether documents
are ultimately admissible at trial, but whether such documents “may be reasonably expected to yield” relevant information. 16
C.FR. § 3.31(c)(1). Finally, whether a ruling in the Federal Action will end this litigation remains to be seen, and discovery
should not be denied based upon speculation. However, should a decision be issued in the Federal Action, which is apparently
imminent, the parties are instructed to meet and confer as soon as practicable regarding compliance with this Order.
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*4 For all the foregoing reasons, Complaint Counsel's Motion to Compel production of documents in response to Specifications
1 and 10 of the RFP, as limited by Complaint Counsel, is GRANTED, and it is hereby ORDERED that Respondent shall provide
responsive documents no later than July 1, 2015.

Ordered:

D. Michael Chappell
Chief Administrative Law Judge

Date: June 17, 2015

FTC
Footnotes
1 The RFP does not define “OpCo” and the motion papers do not include a definition.
2 In its Motion, Complaint Counsel agreed to forego documents from custodians from six listed geographic areas, specifically: Las

Vegas, Kansas City, Minnesota, San Francisco, Cleveland, and Intermountain.

2015 WL 3897396 (F.T.C.)

End of Document © 2025 Thomson Reuters. No claim to original U.S. Government Works.
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Caremark Rx, LLC,

Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
DOCKET NO. 9437
Medco Health Services, Inc.,
Ascent Health Services LLC,
OptumRx, Inc.,

OptumRx Holdings, LLC, and

Emisar Pharma Services LLC,

Respondents.

N e N N N N N N N N N N N N N N N N N N N N N

PROTECTIVE ORDER GOVERNING CONFIDENTIAL MATERIAL

Commission Rule 3.31(d) states: “In order to protect the parties and third parties against
improper use and disclosure of confidential information, the Administrative Law Judge shall
issue a protective order as set forth in the appendix to this section.” Pursuant to Commission
Rule 3.31(d), the protective order set forth in the appendix to that section is attached verbatim as
Attachment A and is hereby issued.

ORDERED: Dm Chappedd

D. Michael Chappell
Chief Administrative Law Judge

Date: October 1, 2024
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ATTACHMENT A

For the purpose of protecting the interests of the parties and third parties in the above-
captioned matter against improper use and disclosure of confidential information submitted or
produced in connection with this matter:

IT IS HEREBY ORDERED THAT this Protective Order Governing Confidential
Material (“Protective Order”) shall govern the handling of all Discovery Material, as hereafter
defined.

1. As used in this Order, “confidential material” shall refer to any document or portion thereof
that contains privileged, competitively sensitive information, or sensitive personal information.
“Sensitive personal information” shall refer to, but shall not be limited to, an individual’s Social
Security number, taxpayer identification number, financial account number, credit card or debit
card number, driver’s license number, state-issued identification number, passport number, date
of birth (other than year), and any sensitive health information identifiable by individual, such as
an individual’s medical records. “Document” shall refer to any discoverable writing, recording,
transcript of oral testimony, or electronically stored information in the possession of a party or a
third party. “Commission” shall refer to the Federal Trade Commission (“FTC”), or any of its
employees, agents, attorneys, and all other persons acting on its behalf, excluding persons
retained as consultants or experts for purposes of this proceeding.

2. Any document or portion thereof submitted by a respondent or a third party during a Federal
Trade Commission investigation or during the course of this proceeding that is entitled to
confidentiality under the Federal Trade Commission Act, or any regulation, interpretation, or
precedent concerning documents in the possession of the Commission, as well as any
information taken from any portion of such document, shall be treated as confidential material
for purposes of this Order. The identity of a third party submitting such confidential material
shall also be treated as confidential material for the purposes of this Order where the submitter
has requested such confidential treatment.

3. The parties and any third parties, in complying with informal discovery requests, disclosure
requirements, or discovery demands in this proceeding may designate any responsive document
or portion thereof as confidential material, including documents obtained by them from third
parties pursuant to discovery or as otherwise obtained.

4. The parties, in conducting discovery from third parties, shall provide to each third party a copy
of this Order so as to inform each such third party of his, her, or its rights herein.

5. A designation of confidentiality shall constitute a representation in good faith and after careful
determination that the material is not reasonably believed to be already in the public domain and
that counsel believes the material so designated constitutes confidential material as defined in
Paragraph 1 of this Order.

6. Material may be designated as confidential by placing on or affixing to the document
containing such material (in such manner as will not interfere with the legibility thereof), or if an
entire folder or box of documents is confidential by placing or affixing to that folder or box, the
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designation “CONFIDENTIAL — FTC Docket No. 9437” or any other appropriate notice that
identifies this proceeding, together with an indication of the portion or portions of the document
considered to be confidential material. Confidential information contained in electronic
documents may also be designated as confidential by placing the designation “CONFIDENTIAL
— FTC Docket No. 9437 or any other appropriate notice that identifies this proceeding, on the
face of the CD or DVD or other medium on which the document is produced. Masked or
otherwise redacted copies of documents may be produced where the portions deleted contain
privileged matter, provided that the copy produced shall indicate at the appropriate point that
portions have been deleted and the reasons therefor.

7. Confidential material shall be disclosed only to: (a) the Administrative Law Judge presiding
over this proceeding, personnel assisting the Administrative Law Judge, the Commission and its
employees, and personnel retained by the Commission as experts or consultants for this
proceeding; (b) judges and other court personnel of any court having jurisdiction over any
appellate proceedings involving this matter; (c) outside counsel of record for any respondent,
their associated attorneys and other employees of their law firm(s), provided they are not
employees of a respondent; (d) anyone retained to assist outside counsel in the preparation or
hearing of this proceeding including consultants, provided they are not affiliated in any way with
a respondent and have signed an agreement to abide by the terms of the protective order; and (e)
any witness or deponent who may have authored or received the information in question.

8. Disclosure of confidential material to any person described in Paragraph 7 of this Order shall
be only for the purposes of the preparation and hearing of this proceeding, or any appeal
therefrom, and for no other purpose whatsoever, provided, however, that the Commission may,
subject to taking appropriate steps to preserve the confidentiality of such material, use or disclose
confidential material as provided by its Rules of Practice; sections 6(f) and 21 of the Federal
Trade Commission Act; or any other legal obligation imposed upon the Commission.

9. In the event that any confidential material is contained in any pleading, motion, exhibit or
other paper filed or to be filed with the Secretary of the Commission, the Secretary shall be so
informed by the Party filing such papers, and such papers shall be filed in camera. To the extent
that such material was originally submitted by a third party, the party including the materials in
its papers shall immediately notify the submitter of such inclusion. Confidential material
contained in the papers shall continue to have in camera treatment until further order of the
Administrative Law Judge, provided, however, that such papers may be furnished to persons or
entities who may receive confidential material pursuant to Paragraphs 7 or 8. Upon or after filing
any paper containing confidential material, the filing party shall file on the public record a
duplicate copy of the paper that does not reveal confidential material. Further, if the protection
for any such material expires, a party may file on the public record a duplicate copy which also
contains the formerly protected material.

10. If counsel plans to introduce into evidence at the hearing any document or transcript
containing confidential material produced by another party or by a third party, they shall provide
advance notice to the other party or third party for purposes of allowing that party to seek an
order that the document or transcript be granted in camera treatment. If that party wishes in
camera treatment for the document or transcript, the party shall file an appropriate motion with
the Administrative Law Judge within 5 days after it receives such notice. Except where such an
order is granted, all documents and transcripts shall be part of the public record. Where in

3
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camera treatment is granted, a duplicate copy of such document or transcript with the
confidential material deleted therefrom may be placed on the public record.

11. If any party receives a discovery request in any investigation or in any other proceeding or
matter that may require the disclosure of confidential material submitted by another party or third
party, the recipient of the discovery request shall promptly notify the submitter of receipt of such
request. Unless a shorter time is mandated by an order of a court, such notification shall be in
writing and be received by the submitter at least 10 business days before production, and shall
include a copy of this Protective Order and a cover letter that will apprise the submitter of its
rights hereunder. Nothing herein shall be construed as requiring the recipient of the discovery
request or anyone else covered by this Order to challenge or appeal any order requiring
production of confidential material, to subject itself to any penalties for non-compliance with any
such order, or to seek any relief from the Administrative Law Judge or the Commission. The
recipient shall not oppose the submitter’s efforts to challenge the disclosure of confidential
material. In addition, nothing herein shall limit the applicability of Rule 4.11(e) of the
Commission’s Rules of Practice, 16 CFR 4.11(e), to discovery requests in another proceeding
that are directed to the Commission.

12. At the time that any consultant or other person retained to assist counsel in the preparation of
this action concludes participation in the action, such person shall return to counsel all copies of
documents or portions thereof designated confidential that are in the possession of such person,
together with all notes, memoranda or other papers containing confidential information. At the
conclusion of this proceeding, including the exhaustion of judicial review, the parties shall return
documents obtained in this action to their submitters, provided, however, that the Commission’s
obligation to return documents shall be governed by the provisions of Rule 4.12 of the Rules of
Practice, 16 CFR 4.12.

13. The provisions of this Protective Order, insofar as they restrict the communication and use of
confidential discovery material, shall, without written permission of the submitter or further
order of the Commission, continue to be binding after the conclusion of this proceeding.





