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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC,
Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
DOCKET NO. 9437
Medco Health Services, Inc.,
Ascent Health Services LLC,
OptumRx, Inc.,
OptumRx Holdings, LLL.C, and

Emisar Pharma Services LLC,

Respondents.

N’ N N N N N N N N N N N N N N N N N N N N N N

ORDER TO SCHEDULE DEPOSITIONS OF TWO SANOFI WITNESSES

Responding to my December 22, 2025 Order, Sanofi provided the required
paragraph-by-paragraph declaration. It confirms what Complaint Counsel’s
declaration suggested: attempting to schedule—and to avoid scheduling—
depositions of Messrs. Jacot-Guillarmod and Bick has consumed way too much time,
energy, and (no doubt) “for the record” email writing. Reviewing Complaint Counsel

and Sanofi’s declarations has all the drama of watching a rock grow. Time’s up.
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The already delayed progress in this case, the result of prior stay Orders,
“counsels against, not for, delaying it further.”! That admonition, of course, applies
to scheduling depositions and other discovery. The case stays during this past year
are not, as Sanofi suggests, a justification for “eleven separate meet-and-confers”
devoted to scheduling Messrs. Jacot-Guillarmod and Bick’s depositions.2 Nor is the
Sanofi’s “expect[ation]” of “additional Subpoenas ad testificandum”an excuse for
declining to proceed with the two already subpoenaed witnesses.3 The notion that
“Sanofi did not want to relinquish its affirmative right to object to additional
deposition demands” is disingenuous.4 In the unlikely event that the parties’
counsel declined a “no prejudice” arrangement, this Court would be available to

resolve the matter.

Like posturing, any “leveragling]” and “strongarm[ing]"—said to be going on
here—will not be warmly received.> But as experienced counsel appreciate, the
parties in a Part 3 case necessarily have to deal with many moving parts at any

point in time during a relatively compressed pre-hearing time period. Deposition

1 Order Denying Stay Pending Motion to Dismiss at 38, Matter of Caremark Rx, LLC, No. 9437 (FTC
Dec. 8, 2025).

2 Sanofi Response at 2.

3 See Matter of Intercontinental Exchange, Inc, No. 9413, 2023 WL 4266341, at *2 (ALJ June 16,
2023) (denying motion to quash where non-party failed to show depositions “would be cumulative or
duplicative to alternative discovery that . .. may take place.”). Cf. Rardon v. Falcon Safety Products,
Inc., No. 23-1596, 2023 WL 5347298, at *3 (3d Cir. Aug. 21, 2023) (“the hypothetical risk of
responding to future subpoenas” does not “alone constitute[l undue burden”).

4 Sanofi Response at 4.

51d. at 4-5.
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scheduling of a non-party witness or two is but one part. One participant’s

“leveraging” and “strong arming” can be another’s “throwing sand in the gears.”

The most recent amended pre-hearing schedule, ordered into effect today on
agreement by the parties, calls for fact discovery to close by March 2, 2026. That
will require cooperation not only among the parties, but also from non-parties
subpoenaed to testify at depositions or to produce documents. “Eleven separate
meet and confers” are not acceptable. “[TThe purpose of the discovery provisions of

the Rules of Practice is to avoid rather than create opportunities for delay.”6

Sanofi has not objected to either Messrs. Jacot-Guillarmod or Bick testifying,
Indeed, it admittedly has not “opposled] scheduling [their] depositions.””.
Regardless, by declining to move against the subpoenas within the extended time

permitted under my December 22, 2025 Order, Sanofi has waived any objection.8

Despite the already excessive number of prior meet and confer sessions, I am

constrained to ORDER another insofar as that may yet be necessary:

1. The parties and Sanofi must, once again, MEET AND CONFER in an

effort to schedule dates for the depositions of Messrs. Jacot-Guillarmod and Bick.

6 Matter of All-State Industries of North Carolina, Inc., No. 8738, 1968 WL 94794, at *1 (FTC Aug.
9, 1968).

7 Sanofi Response at 4.

8 See Matter of Lehigh Portland Cement Co., No. 8680, 1968 WL 94642, at *1 (FTC Apr. 8, 1968)
(denying appeal from an order rejecting as untimely a non-party’s motion to quash subpoena); FTC
Rule of Practice 3.34(c) (prescribing time for a motion to quash).

3
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2. By no later than 5 p.m. on January 5, 2026, the parties, together with
Sanofi, must SUBMIT a joint report stating the agreed upon dates for the
depositions of Messrs. Jacot-Guillarmod and Bick. If they have not by then agreed
to dates, then Complaint Counsel and all Respondents collectively must each
provide their proposed dates for each witness. I will select the dates from among

those proposed. No argument will be presented. Sanofl will no longer have a say.

ORDERED: Jay L. Himes

Jay L. Himes
Administrative Law Judge

Date: December 29, 2025





