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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

COMMISSIONERS: Andrew N. Ferguson, Chairman 
Mark R. Meador 

In the Matter of 

Caremark Rx, LLC, 

Zinc Health Services, LLC, 

Express Scripts, Inc., 

Evernorth Health, Inc., 

Medco Health Services, Inc., 

Ascent Health Services LLC, 

OptumRx, Inc., 

OptumRx Holdings, LLC, and 

Emisar Pharma Services LLC, 

Respondents. 

Docket No. 9437 

COMPLAINT COUNSEL’S OPPOSITION TO CAREMARK RX, LLC AND ZINC 
HEALTH SERVICES LLC’S EXPEDITED MOTION TO WITHDRAW THE MATTER 

FROM ADJUDICATION 

“Insanity is doing the same thing over and over again and expecting a different result.”1 

Since the Commission voted out this complaint, Respondents Caremark Rx, LLC and Zinc 

Health Services LLC (“Caremark”) have repeatedly attempted—both before the Commission and 

1 Variously misattributed to Albert Einstein, Benjamin Franklin, and Mark Twain, this aphorism 
is better credited to literature published by Narcotics Anonymous in the early 1980s. Jan 
Freeman, The definition of insanity, Throw Grammar From the Train (Oct. 24, 2010), 
https://throwgrammarfromthetrain.blogspot.com/2010/10/definition-of-insanity.html. 

https://throwgrammarfromthetrain.blogspot.com/2010/10/definition-of-insanity.html
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in collateral federal court actions—to derail this important litigation seeking to hold pharmacy 

benefit managers responsible for their role in this nation’s drug affordability crisis. Enough is 

enough. This latest motion is Caremark’s seventh attempt to dodge this action. Most recently, the 

Commission rejected Caremark’s motion to stay the case pending resolution of its motion to 

dismiss, noting that “[t]his case is not as special as Respondents claim.”2 Caremark presents no 

reason for a different result here. Instead, it simply rehashes arguments already made and 

rejected, while vaguely alluding to the possibility of settlement without offering any specific 

proposals. Enough is enough. It is time to put an end to Caremark’s serial efforts to avoid 

responsibility for its unfair conduct. The Commission should deny Caremark’s Motion. 

BACKGROUND 

The Commission issued this complaint on September 20, 2024. Caremark’s attempts to 

evade scrutiny started just two months later: 

Attempt One: In November 2024, Caremark filed a federal court complaint in the Eastern 

District of Missouri seeking to enjoin this administrative proceeding on constitutional grounds.3 

The district court denied Respondents’ motion for a preliminary injunction.4 

Attempt Two: Caremark asked the district court for an injunction pending appeal,5 which 

the district court denied.6 

2 Order Den. Stay Pending Mot. to Dismiss (Dec. 8, 2025). 
3 Compl., Express Scripts, Inc. v. FTC, No. 4:24-cv-01549-MTS (E.D. Mo. Nov. 19, 2024). 
4 Express Scripts, Inc. v. FTC, No. 4:24-cv-01549-MTS, 2025 U.S. Dist. LEXIS 28335 (E.D. 
Mo. Feb. 18, 2025). 
5 Pls.’ Mot. for Inj. Pending Appeal, Express Scripts v. FTC (E.D. Mo. Feb. 21, 2025), Doc. No. 
61. 
6 Express Scripts, Inc. v. FTC, No. 4:24-cv-01549-MTS (E.D. Mo. Feb. 24, 2025), Doc. No. 64. 
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Attempt Three: Caremark asked the Eighth Circuit for an injunction pending appeal,7 

which the Eighth Circuit also denied.8 

Attempt Four: Caremark appealed the district court’s denial of a preliminary injunction.9 

The Eighth Circuit held oral argument on November 19, 2025, and the appeal remains pending. 

Attempt Five: Caremark opposed lifting the Commission’s stay of this administrative 

proceeding. In April 2025, the Commission’s General Counsel, pursuant to the delegation of 

authority in Commission Rule 0.7(b), 16 C.F.R. § 0.7(b), had temporarily stayed this proceeding 

because no Commissioners were able to participate in the case.10 In July 2025, after the 

minimum stay period expired, Caremark opposed lifting the stay, even though two 

Commissioners were able to participate in the case.11 Caremark argued the stay should remain in 

place while its constitutional challenge in federal court played out, despite the district court’s and 

the Eighth Circuit’s denial of a stay, and while the Commission considered Caremark’s not-yet-

filed motion to dismiss.12 On August 27, 2025, the Commission lifted the stay.13 

7 Pls.-Appellants’ Mot. for Inj. Pending Appeal or Expedition, Express Scripts, Inc. v. FTC, No. 
25-1383 (8th Cir. Mar. 3, 2025). 
8 Express Scripts, Inc. v. FTC, No. 25-1383 (Mar. 20, 2025). 
9 Pls.-Appellants’ Opening Br., Express Scripts, Inc. v. FTC, No. 25-1383 (8th Cir. Apr. 15, 
2025). 
10 Order Staying Administrative Adjudication (Apr. 1, 2025). 
11 Resp’ts’ Opp’n to Compl. Counsel’s Mot. to Lift the Stay (July 14, 2025). 
12 Id. at 2. 
13 Order Lifting Stay of Administrative Adjudication (Aug. 27, 2025). 
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Attempt Six: Caremark argued that the case should be stayed while the Commission 

considered its motion to dismiss.14 On December 8, 2025, the Commission denied Caremark’s 

motion to stay.15 The motion to dismiss remains pending before the Commission.16 

ARGUMENT 

Caremark now seeks yet again to avoid litigating the merits of this case. But the Motion 

raises no new arguments or material factual developments to support withdrawing the matter 

from adjudication. 

I. Caremark has not submitted any settlement proposal for the Commission to 
consider 

Rule 3.25(b) provides that “[a] proposal to settle a matter in adjudication by consent shall 

be submitted by way of a motion to withdraw the matter from adjudication for the purpose of 

considering a proposed settlement.” 16 C.F.R. § 3.25(b) (emphasis added); see also 16 C.F.R. 

§ 3.25(c) (stating if there is no executed consent agreement, the Administrative Law Judge “shall 

certify the motion and proposal to the Commission upon a written determination that there is a 

reasonable possibility of settlement”) (emphasis added). In its Motion, Caremark makes vague 

references to the possibility of settlement that might resolve remaining concerns and a possible 

discussion with the Commission. See Mot. at 5-6.  

But Caremark has failed to submit a concrete settlement proposal, as required by the 

operative rule on withdrawing a case to discuss settlement. Indeed, despite filing hundreds of 

briefing pages in its numerous attempts to get out of this proceeding, Caremark has never raised 

14 Resp’ts’ Mot. to Stay Disc. and Suspend the Evidentiary Hr’g Date Pending the Commission’s 
Resolution of Resp’ts’ Mot. to Dismiss (Sept. 2, 2025). 
15 Order Den. Stay Pending Mot. to Dismiss (Dec. 8, 2025). 
16 Resp’ts’ Mot. to Dismiss Pursuant to Rule 3.22 (Aug. 29, 2025). 
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https://Commission.16
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the possibility of a settlement or a willingness to engage in meaningful settlement discussions 

with Complaint Counsel. The Commission should not withdraw this matter from adjudication 

based on the possibility of an amorphous future settlement proposal.  

II. The circumstances of this case are not unique 

Despite arguing in its collateral federal court action that administrative adjudication is 

unconstitutional when “the same commissioners who brought the complaint” issue the final 

decision,17 Caremark argues here that this case should not proceed because different 

Commissioners than those who voted out the complaint will decide the case. Mot. at 4-5. The 

Commission should reject Caremark’s “heads I win, tails you lose” argument. 

Adjudicative proceedings are not “‘zombie’ executive action[s]” (Mot. at 2) simply 

because the Commission make-up or the Administration changes during the adjudication. In fact, 

Part 3 cases are often decided by a different slate of Commissioners than those who voted out the 

complaint, just as federal-court cases are often litigated by the Commission with different 

Commissioners at the helm.  

For example, in In re Impax, three Commissioners voted to issue the complaint.18 Two 

years and an Administration change later, five entirely different Commissioners issued a 

17 Pls.-Appellants’ Mot. for Inj. Pending Appeal or Expedition, at 1, Express Scripts, Inc. v. FTC, 
No. 25-1383 (8th Cir. Mar. 3, 2025). 
18 Compl., In re Impax Labs., Inc., Dkt. No. 9373 (Jan. 19, 2017). Chairwoman Ramirez and 
Commissioners Ohlhausen and McSweeny voted out the In re Impax complaint, 3-0. Press 
Release, FTC, Endo Pharmaceuticals Inc. Agrees to Abandon Anticompetitive Pay-for-Delay 
Agreements to Settle FTC Charges; FTC Refiles Suits Against Generic Defendants (Jan. 23. 
2017), https://www.ftc.gov/news-events/news/press-releases/2017/01/endo-pharmaceuticals-inc-
agrees-abandon-anticompetitive-pay-delay-agreements-settle-ftc-charges-ftc. 
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unanimous decision,19 which was subsequently upheld by the Fifth Circuit.20 Administrative 

adjudication would be unworkable if every action had to be reconsidered upon a change in the 

Commissioner line-up.  

III. Caremark raises no other new arguments 

The rest of Caremark’s Motion consists of arguments it has made before—often multiple 

times. For example, Caremark argues that three non-conspiring Respondents should not be sued 

in a single action,21 that the current Commission should reconsider the Section 5 unfair method 

of competition claim before the case proceeds further,22 and that Part 3 adjudication raises 

separation of powers and due process concerns.23 Mot. at 3-4. These arguments have all been 

rejected or remain pending in the contexts of other motions or proceedings.24 Caremark 

19 In re Impax Labs., Inc., Dkt No. 9373 (F.T.C. Mar. 28, 2019) (decided by Chairman Simons 
and Commissioners Phillips, Chopra, Slaughter, and Wilson). In another recent matter, In re 
Traffic Jam Events, LLC, Dkt. No. 9395, Chairman Simons led the Commission when the 
complaint was voted out, 4-0-1, while Chair Khan led the agency when the Commission issued 
its decision, 4-0. See Press Release, FTC, FTC Adds Charges Against Auto Marketer for 
Deceptive “Prize” Mailers (Aug. 13, 2020), https://www.ftc.gov/news-events/news/press-
releases/2020/08/ftc-adds-charges-against-auto-marketer-deceptive-prize-mailers; In re Traffic 
Jam Events, LLC, Dkt. No. 9395 (F.T.C. Oct. 25, 2021). 
20 Impax Labs., Inc. v. FTC, 994 F.3d 484 (5th Cir. 2021). 
21 Cf. Resp’ts Caremark Rx, L.L.C. and Zinc Health Services, LLC’s Mot. for a Separate 
Evidentiary Hr’g (Oct. 22, 2024); Resp’ts’ Opp’n to Compl. Counsel’s Mot. to Lift the Stay, at 9 
(July 14, 2025); Resp’ts’ Mot. to Stay Disc. and Suspend the Evidentiary Hr’g Date Pending the 
Commission’s Resolution of Resp’ts’ Mot. to Dismiss, at 4 (Sep. 2, 2025). 
22 Cf. Resp’ts’ Opp’n to Compl. Counsel’s Mot. to Lift the Stay, at 2-4 (July 14, 2025); Resp’ts’ 
Mot. to Stay Disc. and Suspend the Evidentiary Hr’g Date Pending the Commission’s Resolution 
of Resp’ts’ Mot. to Dismiss, at 3-4 (Sept. 2, 2025); Resp’ts’ Mot. to Dismiss Pursuant to Rule 
3.22, at 13-14 (Aug. 29, 2025). 
23 Cf. Compl., at 4, Express Scripts, Inc. v. FTC, No. 4:24-cv-01549 (E.D. Mo. Nov. 19, 2024); 
Pls.-Appellants’ Mot. for Inj. Pending Appeal or Expedition, at 13-18, Express Scripts, Inc. v. 
FTC, No. 25-1383 (8th Cir. Mar. 3, 2025). 
24 See Order Den. Resp’ts’ Mots. for Separate Evidentiary Hr’gs (Nov. 14, 2024); Order Lifting 
Stay of Administrative Adjudication (Aug. 27, 2025); Order Den. Stay Pending Mot. to Dismiss 
(Continued…) 
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identifies no material changes since these previous filings, and Caremark’s recycled arguments 

provide no reason, let alone a compelling one, why the Commission should now withdraw this 

case from adjudication. 

CONCLUSION 

For the foregoing reasons, the Commission should deny Caremark’s Motion.  

Dated:  December 15, 2025 Respectfully submitted, 

/s/ Rebecca L. Egeland 
Rebecca L. Egeland 
Bradley S. Albert 
Armine Black 
Lauren Peay 

Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
Tel: (202) 326-2990 
Fax: (202) 326-3384 
Email: regeland@ftc.gov 

Counsel Supporting the Complaint 

(Dec. 8, 2025); Express Scripts, Inc. v. FTC, No. 4:24-CV-01549-MTS, 2025 U.S. Dist. LEXIS 
28335 (E.D. Mo. Nov. 19, 2024) (denying Respondents’ request for preliminary injunction). The 
Eighth Circuit appeal and motion to dismiss remain pending. 
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CERTIFICATE OF SERVICE  
 
I hereby  certify that on  December 15, 2025, I caused the foregoing document to be filed 
electronically using the FTC’s E-Filing System, which will send notification of such filing to:  

April Tabor  
Office of the Secretary  
Federal Trade Commission  
600 Pennsylvania Avenue, NW  
Room H-113 
Washington, DC 20580 
ElectronicFilings@ftc.gov 
 
Secretary of the Commission 
Clerk of the Court  

The Honorable Jay L. Himes 
Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Room H-110 
Washington, DC 20580 
OALJ@ftc.gov 

Administrative Law Judge 

I certify that no portion of the filing was drafted by generative artificial intelligence (“AI”) (such 
as ChatGPT, Microsoft Copilot, Harvey.AI, or Google Gemini). I also certify that I caused the 
foregoing document to be served via email to: 

Enu Mainigi    
Craig D. Singer   
Steven M. Pyser   
WILLIAMS &  
CONNOLLY LLP    
680 Maine Avenue SW    
Washington, DC 20024   
emainigi@wc.com   
csinger@wc.com   
spyser@wc.com     
   
Mike Cowie    
Rani A. Habash   
DECHERT LLP    
1900 K Street NW    
Washington, DC 20006   
mike.cowie@dechert.com    
rani.habash@dechert.com   
 

Counsel for Respondents  
Caremark Rx LLC; Zinc 
Health Services, LLC      

Counsel for Respondents Express  
Scripts, Inc.; Evernorth Health, 
Inc.; Medco Health Services, Inc.;  
Ascent  Health  Services  LLC    

Daniel J. Howley  Sophia A. Hansell 
Charles F. (Rick) Rule Michael J. Perry  
Margot Campbell Matthew C. Parrott 
Justin T. Heipp   GIBSON, DUNN & CRUTCHER 
RULE GARZA HOWLEY  LLP 
901 7th Street NW, Suite 600  1700 M Street NW 
Washington, DC 20006  Washington, DC 20036 
howley@rulegarza.com shansell@gibsondunn.com 
rule@rulegarza.com mjperry@gibsondunn.com 
campbell@rulegarza.com mparrott@gibsondunn.com 
heipp@rulegarza.com 

Counsel for Respondents OptumRx, 
Jennifer Milici  Inc.; OptumRx Holdings, LLC; 
Perry A. Lange Emisar Pharma Services LLC 
John W. O'Toole 
WILMERHALE 
2100 Penn. Ave. NW 
Washington, DC 20037 
jennifer.milici@wilmerhale.com 
perry.lange@wilmerhale.com 
john.otoole@wilmerhale.com 

https://Harvey.AI
mailto:OALJ@ftc.gov
mailto:ElectronicFilings@ftc.gov
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/s/ Rebecca L. Egeland 
Rebecca L. Egeland 
Federal Trade Commission 
Bureau of Competition 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
(202) 326-2290 
regeland@ftc.gov 

Counsel Supporting the Complaint 

mailto:regeland@ftc.gov
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