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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC,

Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
DOCKET NO. 9437
Medco Health Services, Inc.,
Ascent Health Services LLC,
OptumRx, Inc.,

OptumRx Holdings, LL.C, and

Emisar Pharma Services LLC,

Respondents.

N’ N’ N’ N N N N N N N N N N N N N N N N N N N N

ORDER: (1) GRANTING RESPONDENTS’ MOTION FOR ISSUANCE OF
SUBPOENA DUCES TECUM PURSUANT TO FTC RULE 3.36, AND
(2) DENYING AS MOOT RESPONDENTS’ MOTION FOR LEAVE

TO FILE A REPLY
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I

Respondents have moved for an Order authorizing the issuance of a subpoena
duces tecum to the Department of Health and Human Services (“HHS”) and its
subsidiary agencies, including the Centers for Medicare and Medicaid Services
(“CMS”) and the Indian Health Service (“‘IHS”).

Respondents argue that the subpoena’s ten document requests seek
information, not otherwise obtainable, “to support their defenses . . . includ[ing]
relevant evidence . .. that underscore control of drug pricing by manufacturers, the
‘fairness’ of formulary and rebate practices, and costs of insulin to consumers.” Mot.
at 3. Respondents point to the Complaint’s allegation that their conduct— such as
the offering of closed formularies and use of rebates— has increased prices and
harmed consumers, including “government entities.” Mot. at 3 (citing Compl. 9 28,
125, 214-233). Respondents argue that in overseeing CMS and IHS, both of whose
health plans include prescription drug benefits, “HHS has engaged in and
benefitted from conduct virtually identical to what is challenged in this case.” Mot.
at 1.

In addition, Respondents argue that “HHS routinely spearheads health policy
and rulemaking relevant to key disputes in this case, including commissioning
studies concerning drug pricing and proposing rules that implicate plan costs.” Mot.
at 3. Lastly, Respondents note Complaint Counsel had no objection to substantially

similar requests issued previously in this case to the Office of Personnel
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Management (“OPM”) and the Department of Defense (“DoD”), both of which
sponsor government health plans.

Complaint Counsel opposes the Motion, arguing that this case focuses on
Respondents’ allegedly unfair conduct in the commercial sector. Therefore,
Complaint Counsel maintains the rebating practices and plan administration in
government-sponsored insurance, occurring under a different regulatory structure,
are not relevant. Opp. at 4. In addition, Respondents argue that the subpoena is not
reasonable in scope, nor stated with particularity, and that other means are likely
available to obtain the information sought. Opp. at 5-8. Moreover, Complaint
Counsel argues that its lack of objection to Respondents’ prior subpoenas to OPM
and DoD is not relevant. Those plans, Complaint Counsel assert, arise in the
context of the employer-employee relationship and thus bear some resemblance to
the commercial plans at issue in this case.

After service of Complaint Counsel’s opposition, Respondents sought leave to
file a reply brief. See Rule 3.22(d). Perhaps predictably, that triggered opposition by
Complaint Counsel to the request for more briefing.

As discussed below, Respondents have met their burden for issuance of the

requested subpoena. No reply brief is needed.

II.
Discovery Under FTC Rule 3.36
Under Rule 3.36, a party seeking to subpoena documents in discovery from a

governmental agency must demonstrate that:

3
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(1) the material sought is reasonable in scope;
(2) the material sought falls within the limits of discovery under Rule
3.31(c)(1);
(3) the information or material sought cannot reasonably be obtained by
other means; and
(4) the subpoena otherwise complies with the requirements for requests for

production of documents under Rule 3.37.

Rule 3.31(c)(1), referred to above, limits the scope of discovery to that which may be
reasonably expected to yield information relevant to the allegations of the
complaint, to the proposed relief, or to the defenses of any respondent. 16 C.F.R.

§ 3.31(c)(1). Rule 3.37 requires each request for documents to specify with
reasonable particularity the documents to be produced and a reasonable time, place,
and manner of making the production. 16 C.F.R. § 3.37.

The Complaint refers to government entities and programs multiple times
across six paragraphs, including allegations regarding out-of-pocket costs for
Medicare patients and Medicare pricing and rebates of insulin drugs. Accordingly,
the adoption of rebates and closed formulary products by HHS plans appears
relevant to Respondents’ defenses that the conduct alleged in the Complaint is
procompetitive and not unfair.

Likewise, HHS rulemaking and research similarly appears relevant to the
allegations of unfair conduct at issue. See In re 1-800 Contacts, Inc., 2016 WL

6609774, at *4-5 (FTC ALJ Oct. 28, 2016) (explaining that relevant discovery from
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the FTC includes “reports, studies, and analyses of competitive conditions” in the
relevant market and analyses of “sales and prices” in the relevant market). In
addition, the relief sought in the Complaint is not limited to commercial health
plans and thus arguably could encompass government-sponsored health plans.

Therefore, the information sought in the subpoena may be reasonably
expected to yield information relevant to the allegations of the complaint, to the
proposed relief, and to Respondents’ anticipated defenses. The subpoena appears
likely to lead to the discovery of relevant evidence within the scope of discovery
permitted under Rule 3.31(c)(1).

Complaint Counsel’s attempt to distinguish the health plans managed by
OPM and DoD from those covered by Medicare and Medicaid is unpersuasive;
Complaint Counsel provides no explanation how the coverage for the latter two
programs reflects different considerations than those arising in an employer-
employee situation. Affording healthcare coverage for various conditions is central
to both, and the contributions required for Medicare and Medicaid could be expected
to serve the similar purpose of spreading coverage cost over the benefitted group.

Finally, the document requests appear reasonable in scope and specify with
reasonable particularity the documents to be produced. The subpoena also includes
a reasonable time, place, and manner for production. See Rule 3.37. This
information appears to be uniquely within HHS’s custody, and no facts are offered

to suggest other means to reasonably obtain the information.

* * *
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Respondents’ motion is GRANTED WITHOUT PREJUDICE to HHS or its
subsidiaries filing any motion they deem appropriate, after undertaking the
required meet and confer process with Respondents, which should also include
Complaint Counsel. While overruled here, Complaint Counsel’s objections are
without prejudice to their assertion, based on facts beyond those argued here, on

any motion by HHS or its subsidiaries directed to the subpoena.

Pursuant to Rule 3.34, HHS or its subsidiaries shall have the earlier of ten
days after service of the subpoena or the time for compliance provided for in Rule
3.34(c) to file any motion to quash or limit the subpoena. See 16 C.F.R. § 3.34(c).
Respondents shall serve a copy of this Order on HHS and its relevant subsidiaries
at the time they serve the subpoena. 16 C.F.R. § 3.36(c).

Respondents’ motion for leave to file a reply brief is DENIED AS MOOT.

ORDERED: Jay L. Himee

Jay L. Himes
Administrative Law Judge

Date: November 20, 2025





