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UNITED STATES OF AMERICA
THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC,
Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
Medco Health Services, Inc., Docket No. 9437
Ascent Health Services LLC,
OptumRYx, Inc.,
OptumRx Holdings, LLC, and

Emisar Pharma Services LLC,

Respondents.

COMPLAINT COUNSEL’S OPPOSITION TO RESPONDENTS’ MOTION FOR LEAVE
TO FILE REPLY IN SUPPORT OF THEIR MOTION FOR DISCOVERY PURSUANT
TO RULE 3.36
Respondents’ motion for leave to file a reply should be denied because it “fails to

demonstrate that the Reply raises ‘recent important developments or controlling authority that
could not have been raised earlier in the party’s principal brief” as required by Commission Rule
of Practice 3.22(d), 16 C.F.R. § 3.22(d).” In re POM Wonderful LLC & Roll Global LLC, 2011

FTC LEXIS 266, at *2-3 (F.T.C. Nov. 18, 2011); see also In re Traffic Jam Events, LLC, 2021

WL 3205922, at *1 n.1 (F.T.C July 15, 2021) (“Upon review, Respondents’ motion for leave to
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reply and proposed reply do not draw attention to any recent important developments or
controlling authority that could not have been raised earlier in their Motion. Accordingly,
Respondents’ motion for leave to file a reply is DENIED.”).

Respondents’ motion for leave argues they first learned that the remedies Complaint
Counsel seeks in this matter relate only to the commercial sector in Complaint Counsel’s
opposition to Respondents’ 3.36 motion. This is demonstrably not true. The Complaint itself is
focused only on Respondents’ conduct in the commercial sector, not the government sector. See
Complaint Counsel’s Opp’n to Respondents’ Motion for Discovery Pursuant to Rule 3.36, at 1-2
(citing numerous Complaint paragraphs that illuminate the commercial nature of the case). But at
the very least, Respondents knew Complaint Counsel was not seeking remedies beyond the
commercial sector in the days before filing their 3.36 motion. As detailed in the attached
Declaration, the parties specifically discussed the commercial focus of the case when meeting
and conferring about Respondents’ intent to file their HHS 3.36 motion. At that time, Complaint
Counsel explained that its opposition was based on HHS’s public sector focus, while the focus of
this case, including remedies, was on the commercial sector. Decl. § 4-6. Respondents could
have raised any arguments regarding the relevance of government sector information to liability
issues in the case in their principal 3.36 motion.

Because Respondents raise no recent important developments or controlling authority
that could not have been raised in their 3.36 motion, Complaint Counsel respectfully requests

that Respondents’ motion for leave to file a reply be denied as improper under Rule 3.22(d).
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Dated: November 20, 2025 Respectfully submitted,

/s/ Rebecca L. Egeland
Rebecca L. Egeland

Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Tel: (202) 326-2990

Fax: (202) 326-3384

Email: regeland@ftc.gov

Counsel Supporting the Complaint


mailto:regeland@ftc.gov
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UNITED STATES OF AMERICA
THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC,
Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
Medco Health Services, Inc., Docket No. 9437
Ascent Health Services LLC,
OptumRYx, Inc.,
OptumRx Holdings, LLC, and

Emisar Pharma Services LLC,

Respondents.

DECLARATION IN SUPPORT OF COMPLAINT COUNSEL’S OPPOSITION TO
RESPONDENTS’ MOTION FOR LEAVE

1. Thave personal knowledge of the facts set forth in this declaration.

2. My name is Rebecca Egeland. I am an attorney admitted to practice law in the District of
Columbia. I am employed by the Federal Trade Commission and am Complaint Counsel
in this action.

3. On September 15, 2025, Complaint Counsel and counsel for Respondents met and
conferred via video conference on Respondents’ anticipated motion to serve a subpoena

duces tecum on the Department of Health and Human Services (“HHS”) under Rule 3.36.
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4. During the September 15 conference, I informed Respondents that Complaint Counsel
intended to oppose the 3.36 motion directed to HHS. I explained that the reason for
Complaint Counsel’s opposition was that the case concerned Respondents’ conduct in the
commercial sector, including remedies for conduct found to be anticompetitive or unfair,
and that HHS operated in the government sector.

5. During the conference, Respondents asked multiple questions about our contention the
information sought from HHS was not relevant, including regarding our proposed
remedies. Each time, I responded that the case was focused only on the commercial
sector.

6. Inresponse to further questions from Respondents’ counsel, I also explained that
although Complaint Counsel had taken no position on Respondents’ previous Rule 3.36
motion to serve subpoenas duces tecum on the Office of Personnel Management
(“OPM”) and the Department of Defense (“DoD”), these government entities were
differently situated than HHS. While Complaint Counsel did not concede that the
information sought was relevant, we did not oppose Respondents seeking discovery
because OPM and DoD offered plans as employers that bear at least some resemblance to
commercial plans. HHS, on the other hand, oversees government health plans, not
commercial plans.

7. On September 17, 2025, Respondents filed a motion under Rule 3.36 seeking to subpoena
HHS.

I declare under penalty of perjury that the foregoing is true and correct. Executed on November
20, 2025 in Washington, D.C.

/s/ Rebecca L. Egeland
Rebecca L. Egeland
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I hereby certify that on November 20, 2025, I caused the foregoing document to be filed
electronically using the FTC’s E-Filing System, which will send notification of such filing to:

April Tabor
Office of the Secretary
Federal Trade Commission

600 Pennsylvania Avenue, NW

Room H-113
Washington, DC 20580
ElectronicFilings@ftc.gov

Secretary of the Commission

Clerk of the Court

The Honorable Jay L. Himes
Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Avenue, NW
Room H-110

Washington, DC 20580

OALJ@ftc.gov

Administrative Law Judge

I certify that no portion of the filing was drafted by generative artificial intelligence (“Al”) (such
as ChatGPT, Microsoft Copilot, Harvey.Al, or Google Gemini). I also certify that I caused the
foregoing document to be served via email to:

Enu Mainigi

Craig D. Singer

Steven M. Pyser
WILLIAMS &
CONNOLLY LLP

680 Maine Avenue SW
Washington, DC 20024
emainigi@wc.com
csinger@wc.com
spyser@wc.com

Mike Cowie

Rani A. Habash
DECHERT LLP

1900 K Street NW
Washington, DC 20006
mike.cowie@dechert.com
rani.habash@dechert.com

Counsel for Respondents
Caremark Rx LLC; Zinc
Health Services, LLC

Daniel J. Howley

Charles F. (Rick) Rule
Margot Campbell

Justin T. Heipp

RULE GARZA HOWLEY
901 7th Street NW, Suite 600
Washington, DC 20006
howley@rulegarza.com
rule@rulegarza.com
campbell@rulegarza.com
heipp@rulegarza.com

Jennifer Milici

Perry A. Lange

John W. O'Toole
WILMERHALE

2100 Penn. Ave. NW
Washington, DC 20037
jennifer.milici@wilmerhale.com
perry.lange@wilmerhale.com
john.otoole@wilmerhale.com

Counsel for Respondents Express
Scripts, Inc.; Evernorth Health,

Inc.; Medco Health Services, Inc.,

Ascent Health Services LLC

Sophia A. Hansell

Michael J. Perry

Matthew C. Parrott

GIBSON, DUNN & CRUTCHER
LLP

1700 M Street NW

Washington, DC 20036
shansell@gibsondunn.com
mjperry@gibsondunn.com
mparrott@gibsondunn.com

Counsel for Respondents OptumRx,
Inc.; OptumRx Holdings, LLC;
Emisar Pharma Services LLC


https://Harvey.AI
mailto:OALJ@ftc.gov
mailto:ElectronicFilings@ftc.gov
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/s/ Rebecca L. Egeland
Rebecca L. Egeland

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, NW
Washington, DC 20580

(202) 326-2290
regeland@ftc.gov

Counsel Supporting the Complaint


mailto:regeland@ftc.gov
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