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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC;
Zinc health services, LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.;
Medco Health Services, Inc.; Docket No. 9437
Ascent Health Services LLC;
OptumRyx, Inc.;
OptumRx Holdings, LLC;

and

Emisar Pharma Services LLC.

RESPONDENTS’ MOTION FOR LEAVE TO FILE REPLY IN SUPPORT OF
THEIR MOTION FOR DISCOVERY PURSUANT TO RULE 3.36

The Respondents respectfully request leave pursuant to Rule 3.22(d) to file the
attached reply brief in support of their Motion for Discovery Pursuant to Rule 3.36 on the
Department of Health and Human Services (“HHS”). Respondents make this request in response
to Complaint Counsel’s significant clarification of the scope of the claims and relief sought in
this case. Although all parties now agree that any liability determination in this case should be
based only on Respondents’ conduct in the commercial sector and the proposed remedies would
apply only to commercial plans and formularies, the discovery sought is still relevant for the
reasons addressed in the attached reply.

Respondents filed their motion on September 17 after meeting and conferring with
Complaint Counsel on September 15. Complaint Counsel stated during that meeting that they

would oppose Respondents’ motion because they believed the requested information from HHS
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is not relevant to the case. Despite being asked directly, Complaint Counsel expressly declined to
state that the relief sought in the Complaint is limited to “commercial” plan sponsors and
formularies. See Heipp Decl. § 3. But then in their opposition brief filed on September 29,
Complaint Counsel stated that “the entire Complaint focuses on Respondents’ conduct in the
commercial (not the government) sector, and any relief would as well.” See Complaint Counsel’s
Opposition to Respondents’ Motion for Discovery Pursuant to Rule 3.36 (“Opposition”), at 2
(emphasis added). This statement represents the first time that Complaint Counsel expressly
carved out government plans and plan sponsors from the Complaint’s claims or the relief sought.
Because Complaint Counsel raised this limitation for the first time in their Opposition,
Respondents could not have addressed this “important development[]” in their “principal brief.”
16 C.F.R. § 3.22(d). The Respondents respectfully request that they be permitted to file the
attached reply that briefly explains that the discovery sought is relevant to liability issues, which

were not resolved by Complaint Counsel’s concession.

Dated: November 20, 2025 Respectfully submitted,

/s/ Daniel J. Howley
Daniel J. Howley

Charles F. Rule

Margot Campbell

Justin T. Heipp

RULE GARZA HOWLEY LLP
901 7th Street NW
Washington, D.C. 20001
Telephone: (202) 843-9280
howley@rulegarza.com
rule@rulegarza.com
campbell@rulegarza.com
heipp@rulegarza.com



mailto:heipp@rulegarza.com
mailto:campbell@rulegarza.com
mailto:rule@rulegarza.com
mailto:howley@rulegarza.com

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 11/20/2025 OSCAR NO. 614274 -PAGE Page 3 of 15 *PUBLIC *

PUBLIC

Jennifer Milici

Perry A. Lange

John W. O’Toole

WILMER CUTLER PICKERING
HALE AND DORR LLP

2100 Pennsylvania Ave. NW
Washington, D.C. 20037

(202) 663-6000
jennifer.milici@wilmerhale.com
perry.lange@wilmerhale.com
john.otoole@wilmerhale.com

Counsel for Express Scripts, Inc., Evernorth
Health, Inc., Medco Health Services, Inc., and
Ascent Health Services LLC

/s/ Michael J. Perry

Michael J. Perry

Sophia A. Hansell

GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

Washington, DC 20036
MIJPerry@gibsondunn.com
SHansell@gibsondunn.com

Matthew C. Parrott

GIBSON, DUNN & CRUTCHER LLP
3161 Michelson Drive, Suite 1200
Irvine, CA 92612
MParrott@gibsondunn.com

Counsel for Respondents OptumRx, Inc.;
OptumRx Holdings, LLC and Emisar Pharma
Services LLC

/s/ Enu Mainigi

Enu Mainigi

Steven Pyser

WILLIAMS & CONNOLLY LLP
680 Maine Avenue SW
Washington, DC 20024

(202) 434-5000
emainigi@wc.com
spyser@wc.com
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Michael Cowie

Rani Habash

DECHERT LLP

1900 K Street NW
Washington, DC 20006
(202) 261-3300
mike.cowie@dechert.com
rani.habash@dechert.com

Counsel for Caremark Rx, LLC and Zinc
Health Services, LLC
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CONFERENCE STATEMENT

Pursuant to Paragraph 4 of Amended Scheduling Order #2 entered in this matter on
September 29, 2025, I certify that counsel for the Respondents conferred with Complaint
Counsel on November 19, 2025, in an effort in good faith to resolve by agreement the issues

raised by the motion. Complaint Counsel opposes this motion for leave to file a reply.

/s/ Daniel J. Howley

Counsel for Express Scripts, Inc., Evernorth
Health, Inc., Medco Health Services, Inc.,
and Ascent Health Services LLC
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC;
Zinc health services, LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.;
Medco Health Services, Inc.; Docket No. 9437
Ascent Health Services LLC;
OptumRyx, Inc.;
OptumRx Holdings, LLC;

and

Emisar Pharma Services LLC.

DECLARATION OF JUSTIN HEIPP IN SUPPORT OF RESPONDENTS’
MOTION FOR LEAVE TO FILE REPLY IN SUPPORT OF THEIR
MOTION FOR DISCOVERY PURSUANT TO RULE 3.36

I, Justin T. Heipp, declare as follows:

1. My name is Justin T. Heipp. I am an attorney with Rule Garza Howley LLP and
am admitted to practice law in the District of Columbia. I represent Express Scripts, Inc.,
Evernorth Health, Inc., Medco Health Services, Inc., and Ascent Health Services LLC (the “ESI
Respondents™) in this matter. I have personal knowledge of the facts set forth in this declaration.

2. On September 17, 2025, the Respondents filed a Motion for Discovery Pursuant
to Rule 3.36 for materials solely in the possession of the Department of Health and Human
Services.

3. Prior to filing their motion, the Respondents met and conferred with Complaint
Counsel via videoconference on September 15, 2025. During the meeting, counsel for one of the

Respondents asked Complaint Counsel if the relief sought in the Complaint is limited to
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“commercial” plan sponsors and formularies. Complaint Counsel declined to state during the
meeting that the relief sought in the Complaint was limited in this way or that the relief would
not apply to government plan sponsors and formularies.
I declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct.

Executed on November 20, 2025, in Washington, D.C.

/s/ Justin T. Heipp

Justin T. Heipp
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EXHIBIT A
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC;
Zinc health services, LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.;
Medco Health Services, Inc.; Docket No. 9437
Ascent Health Services LLC;
OptumRyx, Inc.;
OptumRx Holdings, LLC;

and

Emisar Pharma Services LLC.

RESPONDENTS’ REPLY IN SUPPORT OF THEIR
MOTION FOR DISCOVERY PURSUANT TO RULE 3.36

Complaint Counsel stated in their opposition brief that “the entire Complaint focuses on
Respondents’ conduct in the commercial (not the government) sector, and any relief would as
well.” See Complaint Counsel’s Opposition to Respondents’ Motion for Discovery Pursuant to
Rule 3.36 (“Opposition™), at 2. The fact that the scope of this case is limited to “commercial”
formularies and clients does not render the information Respondents seek from HHS irrelevant.
Far from it—the point of much of the requested discovery on HHS is that the federal government
itself encourages, engages in, and benefits from the very same conduct that the Complaint in this
case labels “unfair.” Complaint Counsel’s relentless effort to paint this conduct as nefarious and
unusual runs headlong into the fact that the government, through HHS and its subsidiary

agencies, does the same thing for the same reasons.
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Both commercial and government plan sponsors construct selective formularies,
incorporate costs (including rebates) into their formulary decisions, prefer high-list price drugs
when those drugs carry lower net costs, and use rebates to pay for prescription drugs and other
plan benefits. Discovery of materials solely in the possession of HHS is relevant because it likely
will illustrate the contradiction that the federal government is prosecuting conduct and engaging
in the same conduct simultaneously, and it will likely support Respondents’ defense that the
conduct at issue in this case is not “unfair.”

For example, the Indian Health Service (“IHS”) uses its own specialized committee, the
National Pharmacy & Therapeutics Committee, to establish the “National Core Formulary,”
which represents “the basic standard of care drugs which must be carried by all federal [IHS]
facilities.”! The committee uses “robust formulary management” to choose drugs based on a
variety of factors, including cost.? Applying these factors, the IHS National Core Formulary
currently appears to prefer the high-list price version of Novo Nordisk’s rapid-acting insulin
NovoLog, notwithstanding the availability of a low-list price unbranded version.? Applying the
theory outlined in the Complaint, IHS would seem to be engaging in “unfair” conduct that causes
consumer harm and violates the FTC Act. Respondents expect that IHS would disagree with that
conclusion and would have materials documenting the legitimate reasons for, and consumer
benefits that derive from, its conduct. Such information is plainly relevant to whether similar
conduct, when undertaken by Respondents, is “unfair,” and it is therefore likely to corroborate

Respondents’ defenses.

! See Indian Health Service, About, https://www.ihs.gov/nptc/about/.
2.
3 See Indian Health Service, National Core Formulary (2025), https://www.ihs.gov/NPTC/formularysearch/

2
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For its part, as the largest payer of health benefits in the country, the Centers for Medicare
and Medicaid Services (“CMS”) receives and benefits from drug manufacturer rebates, and
Congress has made sure that it stays that way. In 2019, when HHS proposed a rule that would
prevent CMS from receiving rebates negotiated between PBMs and drug manufacturers, the
Congressional Budget Office estimated that it would cost the agency approximately $177 billion
between 2020 and 2029.* Recognizing the enormous benefit to CMS—and the Medicare and
Medicaid beneficiaries it serves—from PBMs’ rebating practices, Congress prevented the
proposed rule from taking effect. See Pub. L. No. 117169, § 11301. If the Complaint’s theory is
to be believed, CMS (and Congress) are leading proponents of the so-called “chase-the-rebate”
approach to providing drug benefits that the Complaint claims is unlawful. Materials solely in
the possession of CMS showing the amount of rebates it receives from drug manufacturers and
how those rebates are used to benefit Medicare members would illustrate that rebates are a
valuable tool for health plan sponsors to reduce costs and improve benefits for their members—
not the predatory and oppressive scheme depicted in the Complaint.

The federal government, through the FTC, should not be able to target Respondents with
its left hand while excluding evidence of what its right hand is doing. For these reasons, the

Respondents’ Motion for Discovery pursuant to Rule 3.36 should be granted.

4 Congressional Budget Office, Incorporating the Effects of the Proposed Rebate Rule on Safe Harbors for
Pharmaceutical Rebates in CBO's Budget Projections — Supplemental Material for Updated Budget Projections:
2019 to 2029 (May 2019), at 1, https://www.cbo.gov/system/files/2019-05/55151-SupplementalMaterial.pdf.

3
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Dated: November 20, 2025 Respectfully submitted,

/s/ Daniel J. Howley
Daniel J. Howley

Charles F. Rule

Margot Campbell

Justin T. Heipp

RULE GARZA HOWLEY LLP
901 7th Street NW
Washington, D.C. 20001
Telephone: (202) 843-9280
howley@rulegarza.com
rule@rulegarza.com
campbell@rulegarza.com
heipp@rulegarza.com

Jennifer Milici

Perry A. Lange

John W. O’Toole

WILMER CUTLER PICKERING
HALE AND DORR LLP

2100 Pennsylvania Ave. NW
Washington, D.C. 20037

(202) 663-6000
jennifer.milici@wilmerhale.com
perry.lange@wilmerhale.com
john.otoole@wilmerhale.com

Counsel for Express Scripts, Inc., Evernorth
Health, Inc., Medco Health Services, Inc., and
Ascent Health Services LLC

/s/ Michael J. Perry

Michael J. Perry

Sophia A. Hansell

GIBSON, DUNN & CRUTCHER LLP
200 Park Avenue

Washington, DC 20036
MIJPerry(@gibsondunn.com
SHansell@gibsondunn.com
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Matthew C. Parrott

GIBSON, DUNN & CRUTCHER LLP
3161 Michelson Drive, Suite 1200
Irvine, CA 92612
MParrott@gibsondunn.com

Counsel for Respondents OptumRx, Inc.,
OptumRx Holdings, LLC and Emisar Pharma
Services LLC

/s/ Enu Mainigi

Enu Mainigi

Steven Pyser

WILLIAMS & CONNOLLY LLP
680 Maine Avenue SW
Washington, DC 20024

(202) 434-5000
emainigi@wc.com
spyser@wc.com

Michael Cowie

Rani Habash

DECHERT LLP

1900 K Street NW
Washington, DC 20006
(202) 261-3300
mike.cowie@dechert.com
rani.habash@dechert.com

Counsel for Caremark Rx, LLC and Zinc
Health Services, LLC
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC;
Zinc health services, LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.;
Medco Health Services, Inc.; Docket No. 9437
Ascent Health Services LLC;
OptumRyx, Inc.;
OptumRx Holdings, LLC;

and

Emisar Pharma Services LLC.

[PROPOSED] ORDER ON RESPONDENTS’
MOTION FOR DISCOVERY PURSUANT TO RULE 3.36

Upon consideration of the Respondents’ Motion for Discovery Pursuant to Rule 3.36,
Complaint Counsel’s Opposition, and the Respondents’ Reply:
IT IS HEREBY ORDERED that the Respondents’ Motion is GRANTED.
IT IS HEREBY FURTHER ORDERED that the Respondents are authorized to issue the

subpoena attached as Exhibit A to their Motion.

ORDERED:

Jay L. Himes
Administrative Law Judge

Date:
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CERTIFICATE OF SERVICE

I hereby certify that no portion of this filing was drafted by generative artificial
intelligence (“AI”) (such as ChatGPT, Microsoft Copilot, Harvey Al) and that on November 20,
2025, I filed the foregoing document electronically using the FTC’s E-Filing system, which will
send notification of filing to:

April Tabor

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm H-113
Washington, DC 20580
ElectronicFilings@ftc.gov

The Honorable Jay Himes

Office of Administrative Law Judges
Federal Trade Commission

600 Pennsylvania Ave. NW, Rm. H-110
Washington, DC 20580

oalj@ftc.gov

I also certify that I caused the foregoing document to be served via email to:

Bradley S. Albert

Lauren Peay

Rebecca L. Egeland

Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Tel: (202) 326-2990

Fax: (202) 326-3384

Email: regeland@ftc.gov

Counsel Supporting the Complaint

Respectfully submitted,

/s/ Daniel J. Howley
Counsel for Express Scripts, Inc.,
Evernorth Health, Inc., Medco Health
Services, Inc., and Ascent Health
Services LLC
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