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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC,, et al, DOCKET NO. 9437

Respondents.

N’ N N N N N N

ORDER DENYING THE ESI RESPONDENTS MOTION
FOR DISCOVERY PURSUANT TO RULE 3.36
The ESI Respondents (Express Scripts, Inc., Evernorth Health, Inc., Medco
Health Services, Inc. and Ascent Health Services LLC) have moved for an Order
authorizing the issuance of a subpoena duces tecum to Open Options Corporation.
They represent that Open Options is “an international strategy consulting firm

located in Ontario, Canada,” ESI Mot. at 1.

According to the ESI Respondents, insulin manufacturers have retained
Open Options “to help them develop the prices of the insulin products they
manufacture and sell. In doing so, Open Options provided insulin manufacturers
with strategic pricing advice based on numerous factors unrelated to PBM rebates
(or any other PBM conduct).” /d. Through discovery from Open Options, the ESI
Respondents seek, in summary, to rebut Complaint Counsel’s allegations that
“Respondents caused insulin prices to rise.” Id. More specifically, the ESI

Respondents contend that “[t]he pricing dynamics identified and described by Open
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Options in its consulting work for the insulin manufacturers have nothing to do
with PBMs and directly contradict the theory of causation outlined in the
Complaint.” Id. at 2. See also id. at 3 (asserting additional details of Open Options

work).

Complaint Counsel’s opposition is threefold: (1) the ESI Respondents have
failed to meet the requirements for serving the subpoena on Open Options in
Canada; (2) even if they were able to properly serve their subpoena it’s unlikely that
discovery would be forthcoming before the deadline for completing fact discovery;
and (3) the discovery sought is reasonably available by other means. Complaint

Counsel’s Opp. at 1.

Since the subpoena the ESI Respondents seek must “be served in a foreign
country,” they must satisfy not only the requirements for discovery generally, but
also those in FTC Rule 3.36(b)(4). As I discuss below, the ESI Respondents have not
met their burden for issuance of the requested subpoena. I therefore deny the
motion without prejudice, in part for reasons Complaint Counsel offers, as well as

for others.

Obtaining Discovery Under Rule 3.36(b)(4)

In 2001, the Commission amended its Rules of Practice to, among other
things, address subpoenas that must be served outside the United States. The

Commission explained:
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Respondents have from time to time attempted to serve such subpoenas
abroad. To the extent the subpoenas appear to have the imprimatur of the
Commission, an attempt to serve them on foreign entities outside the
territorial limits of the U.S. may raise serious issues of Commission
jurisdiction and international law. In the interest of limiting or avoiding
conflicts with foreign authorities in this area, the Commission is putting
foreign discovery requests back into the category of ALJ-supervised discovery
under § 3.36 . . . . [Sluch discovery should only occur if a judge determines
that the request is reasonable and that other means of obtaining the
information (such as domestic discovery or voluntary arrangements) have
been exhausted or are not available.

Parties seeking foreign discovery must also make a good faith demonstration
before the ALJ that the discovery requested would be permitted by treaty,
law, custom or practice in the country from which the discovery is sought and
that any additional procedural requirements have been or will be met before
the subpoena is served. . . . This showing, together with the other
requirements of Rule 3.36(b), will . . . assist the ALJ in attempting to prevent
unnecessary conflicts with foreign sovereigns.

Federal Trade Commission Amendments to Rules of Practice, 66 Fed. Reg. 17622-23

(April 3, 2001) (fns. omitted).

Thus, for a subpoena to be served abroad, FTC Rule 3.36(b) requires the

party seeking its issuance to show that:

(1) the material sought is reasonable in scope;
(2) the material sought falls within the limits of discovery under § 3.31(c)(1);

(3) the information or material sought cannot reasonably be obtained by
other means; and

(4) the party seeking discovery has a good faith belief that the discovery
requested would be permitted by treaty, law, custom or practice in the
country from which the discovery is sought and that any additional
procedural requirements have been or will be met before the subpoena is
served.

EST’s motion fails to meet the Rule’s requirements.

3
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1. Subpart (4)—Permissibility under foreign law.

Subsection (4) is of particular importance where, as here, service of a
subpoena abroad is involved. In FTC v. Compagnie de Saint-Gobain-Pont-A-
Mousson, 636 F.2d 1300, 1304, 1313 (D.C. Cir. 1980), the Court of Appeals
emphasized that, “[wlhen an American regulatory agency directly serves its
compulsory process upon a citizen of a foreign country, the act of service itself
constitutes an exercise of American sovereign power within the area of the foreign
country's territorial sovereignty. . . . Such an exercise constitutes a violation of
international law.” See also CFTC v. Nahas, 738 F.2d 487, 491 (D.C. Cir. 1984)
(Under the Commodity Futures Trading Act, the District Court “lacked subject-
matter jurisdiction . . . to enforce an investigative subpoena served upon a foreign

citizen in a foreign country ....”).

Thus, Rule 3.36(b)(4) requires the ESI Respondents to show, in substance,
that service of its proposed subpoena is legally permissible under Canadian law and
that required Canadian procedures “have been or will be met” before service is

made. On this score, their showing is as follows:

[TThe ESI Respondents have a good faith belief that the discovery requested
1s permitted under the treaties and laws of Canada and that any additional
procedural requirements will be met before the subpoena is served. Canada is
a party to the Hague Service Convention, and service can be effectuated by
mail, by a Canadian process server, or by an enforcement officer of the
Ministry of the Attorney General in Ontario.

ESI Mot. at 6.
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In In re Chicago Bridge & Iron Co., No. 9300, 2002 WL 31433946, at *4 (FTC
ALJ Apr. 18, 2002), the Court noted that to satisfy subpart (4), the moving party
must offer “more than a bald assertion that the countries in which the proposed
deponents and materials are located are signatories to the Hague Convention” and
a stated intention “to prepare the necessary papers in conjunction with local

counsel.”

Similarly, in In re Polypore Intl, Inc., No. 9327, 2009 WL 569716, at *5 (FTC
ALJ Feb. 10, 2009), the Court wrote that subpart (4) “requires more than a simple
assertion that both the United States and the country in which the proposed
deponent is located are signatories to the Hague Convention. Rather, Respondent is
required to set forth the specific treaty, law, custom or practice in the United
Kingdom that authorizes the discovery Respondent seeks, and to explain how that

treaty, law, custom or practice will be complied with.”

Here, the ESI Respondents cite only the “Hague Conference on Private
International Law, ‘Canada — Central Authority & Practical Information,” available
at https://www.hcch.net/en/states/authorities/details3/?aid=248.” ESI Mot. at 6, n.1.
The website link is to a multi-nation Conference, not to a Canadian government
website. The link merely identifies Canada’s “Central Authority” and provides
“practical information” relating to service, seemingly under the Convention on the
Service Abroad of Judicial and Extrajudicial Documents in Civil or Commercial

Matters, for which a link is offered.
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The “Hague Conference on Private International Law,” which the ESI

Respondents cite, says nothing about service of a subpoena duces tecum in ongoing

litigation. The only document identified in that Convention is “a writ of summons or

an equivalent document. . . .” Articles 15 & 16. And as both Complaint Counsel and

one commentator correctly note, “subpoenas aren’t covered by the Hague Service

Convention— at least, not with any coercive effect. They are, however, covered by

the Hague Evidence Convention.” Aaron Lukken, Serve a Subpoena in Canada?

Take off, hoser, Hague Law Blog (Jan. 6, 2017) (bold face and italics in original)1;

Complaint Counsel Opp. at 2-3.

Having cited only to an inapplicable Hague Convention, the ESI Respondents
fail to show whether there is a Canadian “treaty, law, custom or practice” that
authorizes their requested subpoena, as subpart (4), Chicago Bridge, and Polypore
require. Their failure provides a sufficient basis to deny their motion. See also In re
Schering-Plough Corp., No. 9297, 2001 WL 1478366 (FTC ALJ July 11, 2001)
(denying motion to serve a subpoena on a foreign individual for failure to satisfy

subpart (4)).

1 https://www.haguelawblog.com/?s=subpoena (Jan. 6, 2017) (emphasis and italics in
original; footnote omitted). See Convention on Taking Evidence Abroad in Civil or
Commercial Matters, https://www.hcch.net/en/instruments/conventions/full-
text/?c1d=82#:~text=CONVENTION%200N%20THE%20TAKING%200F,judicial%
20proceedings%2C%20commenced%200r%20contemplated.



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 09/30/2025 OSCAR NO. 614211 -PAGE Page 7 of 13 *PUBLIC *
PUBLIC
The correct Hague Convention, covering discovery, is that “on the Taking of
Evidence Abroad in Civil or Commercial Matters.”2 But Canada is not a signatory to
the Hague Evidence Convention. See U.S. Dep’t of State, Canada Judicial
Assistance Information.3 Nevertheless, the ESI Respondents may be able to identify

other means to pursue the materials they seek under Rule 3.36(b)(4).

However, Complaint Counsel argues that, even if the ESI Respondents could
pursue an appropriate means of discovery, it is “unlikely to result in a document
production prior to the close of fact discovery.” Complaint Counsel Opp. at 4.
Perhaps—but perhaps not. Therefore, I deny the ESI Respondents’ motion without
prejudice. And since the prospect of another motion looms, I also will rule on the
remaining parts of Rule 3.36(b) so that the ESI Respondents may take these

additional deficiencies into account in considering how best to proceed.

2. Subparts (1)—reasonableness of scope—and (2) within discovery limits under

§ 3.31(c)(2).

The ESI Respondents “learned” of Open Options’ consulting arrangement
from their “review of the FTC’s Investigative File . . ..” ESI Mot. at 3. They request

two categories of documents. /d., Ex. A, at 6.

2 https!//assets.hcch.net/docs/dfed98c0-6749-42d2-a9be-3d41597734f1.pdf

3 https://travel.state.gov/content/travel/en/legal/Judicial-Assistance-Country-
Information/Canada.html
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Request No. 1: This request seeks materials relating to two identified
matters: 2013 Project Chateau and 2015 Project Chateau II. On its face, this
request might seem reasonable—except that the ESI Respondents fail to connect
either project to the claims against them in this case. They allege only that Open
Options “performed certain consulting work” for unidentified “insulin
manufacturers,” including “conducting simulations assessing competitive conditions
among” again unidentified “insulin manufacturers . . ..” ESI Mot. at 3. The two
Chateau projects, the ESI Respondents, similarly assert, were “performed for one”
unidentified “insulin manufacturer in 2013 and 2015.” Id. Although the ESI
Respondents’ proposed subpoena defines “Insulin Manufacturers,” that adds no
clarity, as it “means any pharmaceutical manufacturer or other company that
manufactures or market Insulin Products . . . .” ESI Mot., Ex. A (Attachment

(Definitions 9 4)).

The absence of any details precludes determining whether or not Open
Options engagement “may be reasonably expected to yield information relevant to
the allegations of the complaint, to the proposed relief, or to the defenses of any
respondent,” as FTC Rule 3.31(c)(1) requires. Non-specific assertions of

reasonableness are not enough—particularly on the facts here.

Notably, the ESI Respondents also state that: “[dlocuments related to [2013
Project Chateau and 2015 Project Chateau II] produced already in discovery delve
into issues that are in dispute in this case ... . While certain presentations and

reports are provided to the various insulin manufacturers, to whom the ESI
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Respondents have outstanding subpoenas, the documents requested in this
subpoena are exclusively held by Option [sic] Options and encompass nonpublic
surveys, studies, analyses, internal communications, and other factual

information.” ESI Mot. at 4, 5-6 (emphasis added).

Since the ESI Respondents are awaiting production from insulin
manufacturers, their statement that documents covered by their proposed subpoena
are “exclusively held by Open Options” has to be taken with a grain of salt. In all
events, however, the reasonableness of a subpoena to Open Options, a non-party
located in Canada, cannot appropriately be assessed when subpoenas to insulin

manufacturers—who may be recipients of Open Options work—are “outstanding.”

Thus, Complaint Counsel’s opposition is well-taken: the ESI Respondents
have failed to demonstrate that the discovery sought “cannot reasonably be
obtained by other means,” as Rule 3.36(b)(3) expressly requires. See Complaint
Counsel Opp. at 4-5, Polypore, 2009 WL 569716, at *4 (subpoena denied where
there was other discovery outstanding); Chicago Bridge, 2002 WL 31433946, at *3
(respondent failed to show that requested information from foreign sources could
not be obtained from outstanding discovery requests to U.S.-based non-parties);
Rule 3.31(c)(2)(d) (requiring that discovery in general not be “unreasonably
cumulative or duplicative,” nor “obtainable from some other source that is more
convenient, less burdensome, or less expensive.”). Cf In re James Carpets, Inc., No.

8876, 1972 WL 128893, at *1 (FTC Dec. 18, 1972) (denying enforcement of denial of
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a motion to quash a non-party subpoena to allow the ALJ to determine whether the

subpoenaed material “could not be obtained as expeditiously from respondents.”).

The ESI Respondents’ motion finds no support in In re 1-800 Contacts, Inc.,
No. 9372, 2016 WL 6609774 (FTC ALJ Oct. 28, 2016), their cited authority. The
Court found that the Respondents request for certain “reports, studies, and
analyses of competition” were relevant generally. Id. at 5 However, the Court
further held that, in seeking “all Documents relating to” such materials, together
with additional “broad” underlying definitions, the requests were “not reasonable in
scope,” nor “stated with reasonable particularity.” /d. at 6 (cleaned up). After the
Respondent deleted the “all documents” and “relating to” expanders, the Court
upheld its narrowed requests. In re 1-800 Contacts, Inc., 2016 WL 7634657, at *4
(FTC ALJ Dec. 20, 2016), app. for review denied, 2017 WL 104394 (FTC ALJ Jan. 4,

2017).

In re Intel Corp., No. 9341, 2010 WL 2544424 (FTC ALJ June 9, 2010), also
cited, has no application. Intel sought a deposition “of two hours or less” on specific
subjects from an official of the Bureau of Labor Statistics—not document discovery
from a company located abroad. /d. at *3. Complaint Counsel did not oppose the
motion, although it argued the testimony sought “would be irrelevant/inadmissible
at the adjudicative hearing.” Id. at *2, 3. Granting the deposition request, the Court
applied the non-controversial principle that discovery relevant to a defense may be
ordered, and that relevance at trial “is determined by the judicial tribunal . ...” Id.

at 3. Here, however, the discovery sought, while conceivably relevant, still lacks

10
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sufficient reasonableness of scope and particularity. See also 1-800 Contacts, 2016
WL 7634657, at *4 (“Intel was based on an evaluation of the particular discovery
sought, and does not purport to set an outer limit, as a matter of law, as to what

constitutes reasonable scope or reasonable particularity.”).
Accordingly, subparts (1) and (2) are not satisfied.

Request No. 2: This request seeks all materials “in connection with any work
undertaken by [Open Options] for . . . Insulin Manufacturers concerning or relating
to ... (1) Insulin Product pricing or (2) competition among manufacturers of Insulin
Products in the United States.” The defined terms are broad, and there is no time
period limiting the request. The ESI Respondents state that the request “consists
only of work related to issues in dispute in this case . ...” ESI Mot. at 5. But that is

not a meaningful limitation.

Request No. 2 is not reasonable in scope or particularity. See, e.g., Chicago
Bridge, 2002 WL 31433946, at *2 (“Respondents have not demonstrated with
sufficient specificity that the material sought is reasonable in scope.”); 1-800
Contacts, 2016 WL 6609774, at *6 (“broad” definitions used with requests for
documents “relating to” particular subjects “lackled] reasonable particularity”)
(cleaned up); In re OSF Healthcare Sys., No. 9349, 2012 FTC Lexis 31, at *4-5 (ALJ
Feb. 14, 2012) (“subpoena requests that seek documents ‘concerning’ or ‘relating to’

have been found to lack the reasonable particularity required by Commission Rule

3.34(b)).

11
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Indeed, since materials produced from the FTC’s investigative file apprised
them of Open Options’ work, the ESI Respondents should be able to describe the
documents they seek to subpoena “with greater exactitude” than that found in
Request No. 2. See In re Associated Merchandising Corp., No. 8651, 1967 WL

94071, at *2 (FTC Dec. 11, 1967).
The ESI Respondents have, therefore, failed to justify Request No. 2.
3. Subpart (3)—Obtainable by other means.

Discovery from a foreign entity should not be authorized unless “other means
of obtaining the information (such as domestic discovery or voluntary
arrangements) have been exhausted or are not available.” 66 Fed. Reg. 17623 (fn.
omitted). Although the ESI Respondents assert they have “no other reasonable
means of obtaining these materials” from Open Options, as noted above, its
subpoenas to insulin manufacturers are “outstanding.” ESI Mot. at 5, 6. Moreover,
the ESI Respondents have “made no showing in their motion that they have
contacted [Open Options] to determine whether they will voluntarily provide” the

requested materials, or any part of them. Chicago Bridge, 2002 WL 31433946, at *4.

Therefore, again, the ESI Respondents have not met their burden to

subpoena a foreign company.

The ESI Respondents’ motion is DENIED WITHOUT PREJUDICE.

12
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Finally, having expressed my views on the requirements of Rule 3.36(b)(1)-
(4), I will add that, if the ESI Respondents renew their motion and are able to
adequately demonstrate that issuance of a narrower subpoena duces tecum to Open
Options is appropriate, nothing in this Order should be construed as an opinion on
any requirement arising from Canadian law. These would be matters for a

Canadian court to resolve if a dispute over the subpoena were to arise.

ORDERED: Jay L. Himes

Jay L. Himes
Administrative Law Judge

Date: September 30, 2025

13





