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UNITED STATES OF AMERICA 
THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of 

Caremark Rx, LLC, 

Zinc Health Services, LLC, 

Express Scripts, Inc., 

Evernorth Health, Inc., 

Medco Health Services, Inc., 

Ascent Health Services LLC, 

OptumRx, Inc., 

OptumRx Holdings, LLC, and 

Emisar Pharma Services LLC, 

Respondents. 

Docket No. 9437 

COMPLAINT COUNSEL’S OPPOSITION TO ESI RESPONDENTS’ MOTION FOR 
DISCOVERY PURSUANT TO RULE 3.36 
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In its Motion for Discovery Pursuant to Rule 3.36 (the “Motion”), ESI1 Respondents seek 

an order authorizing a subpoena to be served in a foreign country. The Motion should be denied 

for three independent reasons. First, ESI barely pays lip service to the high standard required to 

subpoena a foreign entity and completely fails to show that the subpoena complies with foreign 

law. Second, the Motion is untimely because the complexities of seeking discovery from foreign 

entities mean that the subpoena is unlikely to result in compliance prior to the close of fact 

discovery. Third, any relevant information sought is reasonably available by other means. For 

these reasons, Respondents’ Motion should be denied, or at a minimum, Respondents should be 

precluded from using, for any purpose, any documents received from Open Options after the 

close of fact discovery.2 

I. The Motion does not show a good faith belief that discovery would be permitted 
under foreign law and that any additional procedural requirements will be met. 

Recognizing “the numerous issues and potential conflicts that often arise in connection 

with issuing compulsory process to entities outside the United States,” the FTC’s Rules of 

Practice require ALJ approval of proposed foreign compulsory process. In re Chi. Bridge & Iron 

Co., Dkt. No. 9300, 2002 WL 31433946, at *1 (F.T.C. Apr. 18, 2002). For foreign subpoenas, 

FTC Rules require, among other things, “a showing” that the moving party “has a good faith 

belief that the discovery requested would be permitted by treaty, law, custom, or practice in the 

country from which the discovery or testimony is sought and that any additional procedural 

1 “ESI” means Respondents Express Scripts, Inc., Evernorth Health, Inc. Medco Health Services, 
Inc., and Ascent Health Services LLC. 
2 When Complaint Counsel met and conferred with ESI about the Motion, Complaint Counsel 
sought an agreement that Respondents would not seek to admit documents received under the 
subpoena after the close of fact discovery. Respondents did not agree. 
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requirements have been or will be met before the subpoena is served.” 16 C.F.R. § 3.36(b)(4). 

This showing “requires more than a bald assertion that the countries in which the proposed 

deponents and materials are located are signatories to the Hague [Evidence] Convention.” In re 

Chi. Bridge & Iron Co., 2002 WL 31433946 at *5; see also In re Polypore Int’l, Dkt. No. 9327, 

2009 WL 569716, at *5 (F.T.C. Feb. 10, 2009) (finding that showing good faith under Rule 

3.36(b)(4) “requires more than a simple assertion that both the United States and the country in 

which the proposed deponent is located are signatories to the Hague [Evidence] Convention.”). 

Additionally, “[t]o meet its burden under Commission Rule 3.36(b)(4), Respondent must specify 

in detail all additional procedural requirements that must be met and indicate specifically how 

they have been or will be met.” In re Polypore Int’l, 2009 WL 569716 at *5. 

The Motion clearly falls short of making the required good faith showing. The Motion 

provides just a single sentence stating that “Canada is a party to the Hague Service Convention, 

and service can be effectuated by mail, by a Canadian process server, or by an enforcement 

officer of the Ministry of the Attorney General in Ontario.” Mot. at 6. This is exactly the type of 

“bald assertion” found insufficient in Polypore and Chicago Bridge. It does not even begin to 

explain what specific treaty, law, custom or practice authorizes the discovery it seeks, nor how 

ESI will comply with that treaty, law, custom or practice. See In re Polypore Int’l, 2009 WL 

569716 at *5. Nor does it “specify in detail all additional procedural requirements that must be 

met and indicate specifically how they have been or will be met.” Id. 

Moreover, the Motion cites to the wrong Hague Convention. It is the Hague Evidence 

Convention, not the Hague Service Convention that ESI erroneously cites, that applies to foreign 
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discovery.3 And Canada is not a signatory to the Hague Evidence Convention. See Canada 

Judicial Assistance Information, U.S. Dep’t of State.4 Cf. FTC v. Compagnie de Saint-Gobain-

Pont-A-Mousson, 636 F.2d 1300, 1311-13 (D.C. Cir. 1980) (explaining the distinction, and its 

implications under international law, between the service of notice (for example, a complaint) 

and service of compulsory process (for example, a subpoena)). ESI has thus failed to meet the 

requirements of Rule 3.36(b)(4), and its motion should be denied on that basis.  

II. ESI’s subpoena is unlikely to result in a document production before the close of 
fact discovery. 

Paragraph 13 of the Amended Scheduling Order dictates that “[c]ompliance with the 

scheduled end of discovery requires that the parties serve subpoenas and discovery requests 

sufficiently in advance of the discovery cut-off and that all responses and objections will be due 

on or before that date.” Am. Scheduling Order at 9 (Sept. 8, 2025).5 The subpoena ESI seeks to 

serve pursuant to the Motion is not likely to result in document productions prior to the close of 

fact discovery. 

Complaint Counsel turned over the investigative file to ESI and the other Respondents in 

this action in October 2024, which included documents produced by insulin manufacturers 

3 The “Hague Evidence Convention” refers to the Convention of 18 March 1970 on the Taking 
of Evidence Abroad in Civil or Commercial Matters. The “Hague Process Convention” refers to 
the Convention of 15 November 1965 on the Service Abroad of Judicial and Extrajudicial 
Documents in Civil or Commercial Matters. As the U.S. Department of State overviews, the 
Hague Service Convention applies to the service of process while the Hague Evidence 
Convention applies to obtaining evidence. See generally, International Judicial Assistance, U.S. 
Dep’t of State, https://travel.state.gov/content/travel/en/legal/travel-legal-considerations/internl-
judicial-asst.html (last visited Sept. 25, 2025). 
4 https://travel.state.gov/content/travel/en/legal/Judicial-Assistance-Country-Information/Canada. 
html (last updated Nov. 19, 2018). 
5 https://www.ftc.gov/system/files/ftc_gov/pdf/614023.2025.09.08_amended_scheduling_order. 
pdf. 

3 

https://www.ftc.gov/system/files/ftc_gov/pdf/614023.2025.09.08_amended_scheduling_order
https://travel.state.gov/content/travel/en/legal/Judicial-Assistance-Country-Information/Canada
https://travel.state.gov/content/travel/en/legal/travel-legal-considerations/internl
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during the investigation. Yet, ESI waited eleven months—until 3 weeks before the deadline to 

send subpoenas under the Court’s scheduling order—to file its Motion requesting permission to 

subpoena Open Options, a foreign third-party. But the Motion offers no explanation for how ESI 

would navigate the complexities of foreign discovery to secure document productions before the 

close of fact discovery beyond the “bald assertion” that Canada is a signatory to the inapplicable 

Hague Service Convention and a citation to a webpage describing similarly inapplicable average 

service times.6 

This Court should not grant a motion for foreign discovery that is unlikely to result in a 

document production prior to the close of fact discovery. Indeed, doing so would prejudice 

Complaint Counsel, who may be unable to take depositions related to such untimely-produced 

documents or have their experts analyze them.7 

III. ESI fails to show that any relevant information requested is not reasonably 
available by other means. 

A motion for discovery pursuant to Rule 3.36 also should not be granted unless “the 

information or material sought cannot reasonably be obtained by other means.” 16 C.F.R. 

§ 3.36(b)(3); see also In re Chi. Bridge & Iron Co., 2002 WL 31433946 at *1 (“[T]he 

requirements of Rule 3.36 are designed … to assure that exercise of compulsory process outside 

6 Even under the Hague Service Convention incorrectly cited by Respondents, the average time 
for service of process in Ontario, where Open Options is located, is 4-6 weeks according to the 
webpage cited in the Motion. See Mot. at 6, n.1 (citing (citing Canada - Central Authority & 
Practical Information, Hague Conf. on Priv. Int’l Law, 
https://www.hcch.net/en/states/authorities/details3/?aid=248 (last updated Aug. 13, 2025)). Yet 
ESI filed the Motion just three weeks before the deadline to serve subpoenas in this case. See 
Am. Scheduling Order at 1. Thus, even under ESI’s wishful scenario, it is difficult to see how the 
subpoena would result in a timely document production.  
7 Should the Court grant the Motion, Complaint Counsel requests that the Court also order that 
documents received from Open Options after the close of fact discovery cannot be admitted into 
evidence or relied upon by experts. 

4 

https://www.hcch.net/en/states/authorities/details3/?aid=248
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the United States will not be attempted unless domestic discovery and voluntary arrangements 

have been exhausted or are not available.”). The Motion fails to allege that ESI was unable to 

obtain information from Open Options voluntarily. Further, the Motion seeks documents from 

Open Options “in connection with” Open Options’ work for insulin manufacturers. Mot., Ex. A, 

at 6. The relevance of these documents, according to ESI, appears to turn on their presentation to, 

and use by, insulin manufacturers.8 See Mot. at 3. But ESI has not shown that it is unable to 

obtain information on how insulin manufacturers used the documents and information received 

from Open Options through requests to the insulin manufacturers—whom ESI has already 

subpoenaed and is free to depose. 

CONCLUSION 

For the foregoing reasons, the Motion should be denied. 

Dated:  September 26, 2025 Respectfully submitted, 

/s/ Rebecca L. Egeland 
Rebecca L. Egeland 
Brian Morganelli 

Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
Tel: (202) 326-2990 
Fax: (202) 326-3384 
Email: regeland@ftc.gov 

Counsel Supporting the Complaint 

8 For purposes of this Opposition, Complaint Counsel takes no position on the relevance of the 
materials ESI is seeking from Open Options.  
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CERTIFICATE OF SERVICE 

I hereby certify that on September 26, 2025, I caused the foregoing document to be filed 
electronically using the FTC’s E-Filing System, which will send notification of such filing to: 

April Tabor The Honorable Jay L. Himes 
Office of the Secretary Administrative Law Judge 
Federal Trade Commission Federal Trade Commission 
600 Pennsylvania Avenue, NW 600 Pennsylvania Avenue, NW 
Room H-113 Room H-110 
Washington, DC 20580 Washington, DC 20580 
ElectronicFilings@ftc.gov OALJ@ftc.gov 

Secretary of the Commission Administrative Law Judge 
Clerk of the Court 

I certify that no portion of the filing was drafted by generative artificial intelligence (“AI”) (such 
as ChatGPT, Microsoft Copilot, Harvey.AI, or Google Gemini). I also certify that I caused the 
foregoing document to be served via email to: 

Enu Mainigi Daniel J. Howley  Sophia A. Hansell 
Craig D. Singer Charles F. (Rick) Rule Michael J. Perry  
Steven M. Pyser Margot Campbell Matthew C. Parrott 
WILLIAMS & Justin T. Heipp   GIBSON, DUNN & CRUTCHER 
CONNOLLY LLP RULE GARZA HOWLEY  LLP 
680 Maine Avenue SW 901 7th Street NW, Suite 600  1700 M Street NW 
Washington, DC 20024  Washington, DC 20006  Washington, DC 20036 
emainigi@wc.com  howley@rulegarza.com shansell@gibsondunn.com 
csinger@wc.com rule@rulegarza.com mjperry@gibsondunn.com 
spyser@wc.com campbell@rulegarza.com mparrott@gibsondunn.com 

heipp@rulegarza.com 
Mike Cowie Counsel for Respondents OptumRx, 
Rani A. Habash  Jennifer Milici  Inc.; OptumRx Holdings, LLC; 
DECHERT LLP Perry A. Lange Emisar Pharma Services LLC 
1900 K Street NW John W. O'Toole 
Washington, DC 20006  WILMERHALE 
mike.cowie@dechert.com 2100 Penn. Ave. NW 
rani.habash@dechert.com Washington, DC 20037 

jennifer.milici@wilmerhale.com 
Counsel for Respondents perry.lange@wilmerhale.com 
Caremark Rx LLC; Zinc john.otoole@wilmerhale.com 
Health Services, LLC 

Counsel for Respondents Express 
Scripts, Inc.; Evernorth Health, 
Inc.; Medco Health Services, Inc.; 
Ascent Health Services LLC 

https://Harvey.AI
mailto:OALJ@ftc.gov
mailto:ElectronicFilings@ftc.gov
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/s/ Rebecca L. Egeland 
Rebecca L. Egeland 
Federal Trade Commission 
Bureau of Competition 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
(202) 326-2290 
regeland@ftc.gov 

Counsel Supporting the Complaint 

mailto:regeland@ftc.gov
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