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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Caremark Rx, LLC,

Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
DOCKET NO. 9437
Medco Health Services, Inc.,
Ascent Health Services LLC,
OptumRx, Inc.,

OptumRx Holdings, LLC, and

Emisar Pharma Services LLC,

Respondents.

N N N N N N N N N N N N N N N N N N N N N N N

ORDER DENYING COMPLAINT COUNSEL’S MOTION
TO COMPEL PRODUCTION OF DOCUMENTS

I

On March 12, 2025, Federal Trade Commission (“FTC”’) Complaint Counsel filed a
motion to compel pursuant to 16 C.F.R. § 3.38(a) (“Motion”) requesting an order compelling
Respondents Caremark Rx, LLC (“Caremark’), and Zinc Health Services, LLC (“Zinc”) to
produce certain materials responsive to Complaint Counsel’s First Set of Requests for Production
(First RFPs) and require Caremark and Zinc to produce materials by a certain date in advance of
the fact discovery deadline. Both Caremark and Zinc oppose the Motion. !

! On March 24, 2025, Complaint Counsel sought leave to file a reply in support of its Motion, pursuant to FTC Rule
3.22(d), 16 C.F.R. § 3.22(d). On March 25, 2025, Caremark and Zinc filed their opposition to Complaint Counsel’s
request. Rule 3.22(d) provides that a reply brief “shall be permitted only in circumstances where the parties wish to
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For the reasons set forth below, Complaint Counsel’s Motion is DENIED.
IL.

On October 23, 2024, Complaint Counsel issued the First RFPs to Caremark and Zinc,
requesting: (1) organizational and market information about Caremark and Zinc and their
industries; (2) information about Caremark and Zinc’s business practices regarding insulin,
rebates and fees, contracting, and client communications; and (3) financial documents and data
assessing the impact of these practices. Complaint Counsel alleges that Caremark has: (1)
refused to comply with requests for non-custodial financial documents and certain data; and (2)
rejected Complaint Counsel’s requests for an expedited production timeline. This Motion
followed.

Complaint Counsel seeks an order compelling Caremark and Zinc to: (1) produce non-
custodial data and financial documents in response to Complaint Counsel’s First RFPs, within 10
days of this Order; and (2) substantially complete document productions in response to the First
RFPs by the earlier of (a) 60 days before the close of fact discovery, or (b) seven days before the
document custodian’s deposition.

Caremark and Zinc deny the existence of an impasse on the scope of their production to
Complaint Counsel, and state that they have already agreed to produce the materials sought on a
timely, rolling basis in advance of the discovery deadlines. Accordingly, Caremark and Zinc
request that the Motion be denied.

III.

FTC Rule 3.31(c)(1) provides that, unless limited by order of the Administrative Law
Judge, parties may obtain discovery to the extent that it may be reasonably expected to yield
information relevant to the allegations of the complaint, to the proposed relief, or to the defenses
of any respondent. 16 C.F.R. § 3.31(c)(1). Under FTC Rule 3.38(a), “[a] party may apply by
motion to the Administrative Law Judge for an order compelling disclosure or discovery,
including a determination of the sufficiency of the answers or objections with respectto ... a
production of documents” requested under Rule 3.37. 16 C.F.R. § 3.38(a). “Unless the
Administrative Law Judge determines that the objection is justified, the Administrative Law
Judge shall order that” documents be served. /d.

Iv.

The parties do not dispute the relevance of the documents sought by Complaint Counsel.
At issue is only whether Caremark and Zinc should be compelled to produce documents by
certain dates in advance of the close of discovery. Complaint Counsel’s request that Caremark
and Zinc be compelled to produce documents that Caremark and Zinc have already agreed to
produce by a certain date is rejected as unsupported and unwarranted.

draw the Administrative Law Judge’s or the Commission’s attention to recent important developments or controlling
authority that could not have been raised earlier in the party’s principal brief.” Complaint Counsel’s proposed reply
does not meet this standard. Accordingly, Complaint Counsel’s request to file a reply is DENIED.
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With respect to the production of financial documents which Complaint Counsel seeks
for Caremark and Zinc to produce within 10 days of this Order, Caremark and Zinc state that
they have recently produced thousands of responsive financial documents to Complaint Counsel
and that they “intend to substantially complete production . . . sixty days prior to the close of fact
discovery.” Opposition at 6. “Where the party responding to the motion agrees to provide the
discovery requested, a motion to compel becomes moot.” Fin. Guar. Ins. v. Putnam Advisory,
Co., LLC, 314 F.R.D. 85, 88 (S.D.N.Y. 2016); see In re Intuit, Inc., No. 9408, 2022 WL
14582007, at *2 (FTC ALJ Oct. 20, 2022) (rejecting Respondent’s request to compel production
of documents where Complaint Counsel had agreed to produce the documents by a certain date).
Accordingly, an order compelling the production of financial documents is unnecessary at this
time.

Complaint Counsel similarly requests that Caremark and Zinc be compelled to produce
non-custodial data responsive to the First RFPs within 10 days of this Order. Caremark and Zinc
state that retrieving the data is labor-intensive and requires their data engineers to write custom
computer code to query multiple databases from more than 150 data fields. Opposition at 7.
Caremark and Zinc state their intention to “substantially complet[e] production of data from the
period 2017 through present no later than eight weeks before close of fact discovery with a
commitment to seeking to produce older data (to the extent available) as soon as possible
thereafter.” Opposition at 8. Caremark and Zinc have adequately explained their ongoing efforts
to review and produce responsive documents to Complaint Counsel on a reasonable, rolling basis
ahead of the discovery deadline. Accordingly, an order compelling the production of non-
custodial data is unnecessary at this time.

Lastly, Complaint Counsel requests that all other documents responsive to the First RFPs
be produced the earlier of (1) 60 days before the close of fact discovery, or (2) seven days before
the document custodian’s deposition. Caremark and Zinc have “commit[ted] to . . . complete
production no later than six weeks before the close of discovery . . . [and] to substantially
complete a deponent’s custodial productions seven days before their properly noticed deposition
....” Opposition at 2. Complaint Counsel has failed to establish that this timeline is inadequate.
Accordingly, an order compelling the production of the remaining documents responsive to the
First RFPs is unnecessary at this time.

V.

For the above stated reasons, Complaint Counsel’s Motion is DENIED.

ORDERED: Dm Chagpdl

D. Michael Chappell
Chief Administrative Law Judge

Date: March 25, 2025





