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UNITED STATES OF AMERICA
THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC,
Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
Medco Health Services, Inc., Docket No. 9437
Ascent Health Services LLC,
OptumRYx, Inc.,
OptumRx Holdings, LLC, and

Emisar Pharma Services LLC,

Respondents.

COMPLAINT COUNSEL’S MOTION FOR LEAVE TO FILE REPLY
IN SUPPORT OF ITS MOTION TO COMPEL TIMELY PRODUCTION
OF DOCUMENTS FROM CAREMARK RESPONDENTS

Complaint Counsel respectfully requests leave pursuant to FTC Rule of Practice 3.22(d)
to file the attached reply brief in support of its Motion to Compel Timely Production of
Documents from Caremark Respondents. Complaint Counsel filed that motion on March 12
seeking an order compelling Caremark to produce requested financial documents and data, and

setting a reasonable production schedule. With regard to the financial documents and data
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requests, Complaint Counsel explained in its motion that Caremark had consistently refused to
“identify what—if anything—it intends to produce.” CC Mot. 2.

Caremark filed its response on Thursday, March 20. See Caremark and Zinc’s Opposition
to Complaint Counsel’s Motion to Compel Timely Production of Documents. Caremark’s
response laid out a complete production schedule for non-custodial documents that it had first
offered to Complaint Counsel the previous day (March 19). Caremark also enumerated a list of
seven categories of non-custodial financial documents it agreed to produce. And it committed
that it would produce some, but not all, of the requested data by a date certain. Caremark’s new
commitments have narrowed the disputes between the parties. However, because they represent a
significant change from Caremark’s position when Complaint Counsel filed its motion,
Complaint Counsel requests leave to file the attached reply brief addressing these new positions
and clarifying what issues remain for the Court to resolve.

Caremark opposes Complaint Counsel’s motion for leave.

Dated: March 24, 2025 Respectfully submitted,

/s/ Rebecca L. Egeland
Rebecca L. Egeland

Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Tel: (202) 326-2990

Fax: (202) 326-3384

Email: regeland@ftc.gov

Counsel Supporting the Complaint
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EXHIBIT A
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UNITED STATES OF AMERICA
THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC,
Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
Medco Health Services, Inc., Docket No. 9437
Ascent Health Services LLC,
OptumRYx, Inc.,
OptumRx Holdings, LLC, and

Emisar Pharma Services LLC,

Respondents.

REPLY TO CAREMARK AND ZINC’S OPPOSITION TO COMPLAINT COUNSEL’S
MOTION TO COMPEL TIMELY PRODUCTION OF DOCUMENTS

After refusing for months to provide Complaint Counsel with specific information about
its productions and arguing that “interim discovery deadlines . . . do not exist,” (Respondents’
Opp. to Complaint Counsel’s Mot. for a Later Evidentiary Hearing Date 9), Caremark now

identifies for the first time an entire production schedule and details about the financial
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documents and data it intends to produce.! Caremark’s change of course is welcome and has
narrowed the issues in dispute. Complaint Counsel has no objection to Caremark’s proposed
production schedule, and respectfully requests that the Court order Caremark to adhere to it.
Two significant disputes remain, however, regarding the scope of Caremark’s proposed
production. First, the non-custodial financial document proposal in Caremark’s response omits
important and relevant financial information. Second, Caremark has not provided any date by
which it will produce pre-2017 data. We note also that Caremark and Complaint Counsel are still
negotiating the appropriate search terms and custodians for Caremark’s custodial productions.
See Caremark and Zinc’s Opp. to Complaint Counsel’s Mot. to Compel Timely Production of
Documents (“Opp.”) 2.2 That issue is outside the scope of this motion. If the parties are
ultimately unable to resolve the dispute, we will seek the Court’s involvement at that time.

1. Financial documents

Caremark’s rebating practices are at the heart of this case. By unraveling complex
transactional information between Caremark, drug manufacturers, and clients, Complaint
Counsel intends to prove how Caremark uses rebates to profit from these transactions and to
rebut Caremark’s claims that it mostly reinvests rebates or passes them through to clients or
members. Compl. 99 51-52. Complaint Counsel also intends to prove that Caremark’s business

model is driven by maximizing rebates and fees. Compl. 9 112-18.

! Caremark first communicated the bulk of this schedule to Complaint Counsel on March 19, the day before it filed
its response. See Ex. 1 at 2-4. On March 10, Caremark had previously offered to complete custodial productions by
April 25 on the condition that Complaint Counsel agree to Caremark’s limitations on search terms and custodians,
which Complaint Counsel did not do. See id.at 2-3.

2 Caremark’s claim that “Complaint Counsel has refused to come to a reasonable agreement on the scope of
document productions” (Opp. 2) is erroneous. Complaint Counsel has made numerous concessions which have
significantly narrowed the scope of document production. See Ex. 1 at 2. In contrast, Caremark has repeatedly
delayed the negotiations and moved little from its original proposal. See id.at 1-2.
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Though Caremark has finally identified a limited set of financial documents it is willing
to provide, these documents are insufficient to respond to Complaint Counsel’s RFPs. For
example, Caremark agreed to identify its enterprise resource (ERP) systems, including
accounting and financial systems, without agreeing to provide the transactional detail within
them. Opp. 6. Similarly, Caremark agreed to produce rebate agreements and other formulary
committee documents for a selection of non-insulin drugs with low WAC and high WAC
versions, but these are insufficient to provide information detailing Caremark’s overall rebate
and fee transactions. See id. (RFP Nos. 9-10).

To adequately understand Caremark’s rebating practices, Complaint Counsel needs
several other types of financial documents in addition to what Caremark has agreed to provide.

e Caremark’s general ledgers and subledgers, which are the company’s “books” and
contain the underlying detail necessary to understand the proportion of reported revenues
attributable to rebates and fees, the amount of rebates and fees shared with clients or
members, and the costs and expenses associated with providing PBM and GPO services.
See Mot. to Compel, Ex. A (RFP Nos. 26-27, 29).

¢ Business process documentation, which describes the company’s process for recording
rebate and fee transactions, as well as the underlying accounting reports used to
implement that process—such as the chart of accounts, trial balance, and reconciliations.
See id. (RFP Nos. 25, 29).

¢ Insulin manufacturer invoices, which detail the types and amounts of rebates and fees
that Caremark billed insulin manufacturers. See id. (RFP No. 28).

e Intercompany transaction detail, which shows the financial transactions between
corporate entities—including the transfer of rebates or fees between Caremark and Zinc
or other subsidiaries. See id. (RFP No. 34).

e PBM and GPO expense and cost detail, which shows the profitability of rebates and
fees relative to Caremark’s costs. Rather than providing the transactional detail,
Caremark has only agreed to produce summaries and descriptions of cost allocation
methods. See id. (RFP No. 33).

e Business review and planning documents, which demonstrate the role of rebates and
fees, including for insulin, in Caremark’s decision-making. It is not clear whether the
documents Caremark has agreed to provide—such as “Chief Financial Officer review
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decks” and “planning documents”—include all relevant key business strategy documents.
See id. (RFP No. 26-27).

Complaint Counsel respectfully requests that the Court order Caremark to produce the
documents identified above in addition to those it has already committed to producing.

1I. Pre-2017 data

Caremark finally agrees to produce data from 2017 to the present by no later than seven
weeks prior to the close of fact discovery. But it offers only that it will “produce older data (to
the extent available) as soon as possible thereafter.” Opp. 8. This vague commitment to produce
older data at an unspecified future date does not meet the discovery needs of this case. As
explained in Complaint Counsel’s motion to compel, these older data are highly relevant to show
the effects of Caremark’s 2012 switch to exclusive formularies, and Complaint Counsel’s expert
will need time to analyze them in preparing his expert report. See Mot. to Compel 6-7.

Caremark’s motion makes no showing that the burden of producing the data is undue or
outweighs the likely benefit. Instead, Caremark’s opposition contains only the bare assertion that
older data “may contain different fields and be maintained in cold storage or obsolete
databases.” Opp. 8 (emphasis added). Despite months of negotiations, Caremark apparently has
not even determined how older data are stored. Regardless, these vague concerns plainly do not
satisfy the “heavy burden” borne by “parties resisting discovery of relevant information.” In re
Daniel Chapter One, 2009 WL 569694 at *2 (F.T.C. 2009); see also Mot. to Compel 5, 7. Given
the highly relevant nature of the data and the lack of burden demonstrated by Caremark, we
request that the Court order Caremark to produce data from January 2010 through December
2016 by the same date it has agreed to produce other data: i.e., no later than seven weeks prior to

the close of fact discovery (presently April 18, 2025).
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CONCLUSION

Complaint Counsel respectfully requests that the Court (1) adopt the production schedule
proposed by Caremark; (2) order Caremark to produce the financial documents identified above
no later than sixty days prior to the close of fact discovery; and (3) order Caremark to produce
data from January 2010 to December 2016 no later than seven weeks before the end of fact

discovery.

Dated: March 24, 2025 Respectfully submitted,

/s/ Rebecca L. Egeland
Rebecca L. Egeland

Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Tel: (202) 326-2990

Fax: (202) 326-3384

Email: regeland@ftc.gov

Counsel Supporting the Complaint
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UNITED STATES OF AMERICA
THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Caremark Rx, LLC,
Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
Medco Health Services, Inc., Docket No. 9437
Ascent Health Services LLC,
OptumRYx, Inc.,
OptumRx Holdings, LLC, and

Emisar Pharma Services LLC,

Respondents.

[PROPOSED] ORDER

Upon consideration of Complaint Counsel’s Motion to Compel Timely Production of
Documents from Caremark Respondents (“Mot.”) and the papers in support and in opposition
thereto, it is hereby ORDERED that Caremark Respondents substantially complete the various
categories of production by the following dates:

e Sixty days prior to the close of fact discovery (presently April 7, 2025): responsive non-

custodial financial documents;
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e Seven weeks prior to the close of fact discovery (presently April 18, 2025): rebate and

claims data from 2017 through 2024;

e Six weeks prior to the close of fact discovery (presently April 25, 2025): all other
responsive nonprivileged documents, including custodial documents; and

e Seven days before a scheduled deposition: assuming reasonable notice of the deposition,
final production of the deponent’s custodial documents (to the extent not already
complete).

It is further ORDERED that, in addition to the responsive, non-custodial financial
documents identified in Caremark and Zinc’s Opposition to Complaint Counsel’s Motion to
Compel Timely Production of Documents, Caremark shall produce general ledgers and
subledgers, business process documentation, accounting reports, insulin manufacturer invoices,
intercompany transaction detail, PBM and GPO cost and expense detail, and business review and
planning documents for the PBM and GPO and for insulin no later than sixty days prior to the
end of fact discovery.

It is further ORDERED that Caremark shall produce the rebate and claims data covering
the period of January 2010 through December 2016 no later than seven weeks before the end of

fact discovery.

Dated:

D. Michael Chappell
Chief Administrative Law Judge
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EXHIBIT 1

Confidential — Redacted In Entirety
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I hereby certify that on March 24, 2025, I caused the foregoing document to be filed
electronically using the FTC’s E-Filing System, which will send notification of such filing to:

April Tabor
Office of the Secretary
Federal Trade Commission

600 Pennsylvania Avenue, NW

Room H-113
Washington, DC 20580
ElectronicFilings@ftc.gov

Secretary of the Commission

Clerk of the Court

The Honorable D. Michael Chappell
Chief Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Avenue, NW
Room H-110

Washington, DC 20580

OALJ@ftc.gov

Administrative Law Judge

I also certify that I caused the foregoing document to be served via email to:

Enu Mainigi

Craig D. Singer

Steven M. Pyser
WILLIAMS &
CONNOLLY LLP

680 Maine Avenue SW
Washington, DC 20024
emainigi@wc.com
csinger@wc.com
spyser@wc.com

Mike Cowie

Rani A. Habash
DECHERT LLP

1900 K Street NW
Washington, DC 20006
mike.cowie@dechert.com
rani.habash@dechert.com

Counsel for Respondents
Caremark Rx LLC; Zinc
Health Services, LLC

Daniel J. Howley

Charles F. (Rick) Rule
Margot Campbell

Justin T. Heipp

RULE GARZA HOWLEY
901 7th Street NW, Suite 600
Washington, DC 20006
howley@rulegarza.com
rule@rulegarza.com
campbell@rulegarza.com
heipp@rulegarza.com

Jennifer Milici

Perry A. Lange

John W. O'Toole
WILMERHALE

2100 Penn. Ave. NW
Washington, DC 20037
jennifer.milici@wilmerhale.com
perry.lange@wilmerhale.com
john.otoole@wilmerhale.com

Counsel for Respondents Express
Scripts, Inc.; Evernorth Health,

Inc.; Medco Health Services, Inc.,

Ascent Health Services LLC

Samuel Liversidge

GIBSON, DUNN & CRUTCHER
LLP

333 South Grand Avenue

Los Angeles, CA 90071
SLiversidge@gibsodunn.com

Sophia A. Hansell

Michael J. Perry

Matthew C. Parrott

GIBSON, DUNN & CRUTCHER
LLP

1700 M Street NW

Washington, DC 20036
shansell@gibsondunn.com
mjperry@gibsondunn.com
mparrott@gibsondunn.com

Counsel for Respondents OptumRx,
Inc.; OptumRx Holdings, LLC;
Emisar Pharma Services LLC
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/s/ Rebecca L. Egeland
Rebecca L. Egeland

Federal Trade Commission
Bureau of Competition

600 Pennsylvania Avenue, NW
Washington, DC 20580

(202) 326-2290
regeland@ftc.gov

Counsel Supporting the Complaint





