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UNITED STATES OF AMERICA

BEFORE THE

COMMISSIONERS:

FEDERAL TRADE COMMISSION

Andrew N. Ferguson, Chair
Rebecca Kelly Slaughter
Alvaro Bedoya

Melissa Holyoak

In the Matter of:
Caremark Rx, LLC;
Zinc Health Services LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.;
Medco Health Services, Inc.;
Ascent Health Services LLC;
OptumRyx, Inc.;
OptumRx Holdings LLC; and
Emisar Pharma Services LLC,

Respondents.

Docket No. 9437

RESPONDENTS’ OPPOSITION TO COMPLAINT COUNSEL’S MOTION
FOR A LATER EVIDENTIARY HEARING DATE

Complaint Counsel’s motion for a lengthy delay of the evidentiary hearing is

unprecedented under the Commission’s current rules, disregards the FTC’s policy that Part 3

adjudication should be conducted “expeditiously,” includes no reasonable basis for delay, and

would greatly prejudice Respondents.

By seeking to delay the hearing because of supposed

discovery disputes without first raising those disputes with the ALJ, the motion also directly

contravenes the requirement in the FTC rules that “counsel for all parties” should make “every
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effort at each stage of a proceeding to avoid delay.” 16 C.F.R. § 3.1. The motion should be
denied.

Before filing the Complaint in this matter, the Commission conducted a multi-year
investigation of Respondents and the insulin manufacturers, obtained millions of documents and
billions of rows of data, took numerous depositions, and had virtually unfettered investigatory
deposition and subpoena power. Yet Complaint Counsel apparently require five additional
months (beyond the eleven already in the schedule) to develop evidence for allegations they have
been investigating for years. Complaint Counsel’s attempt to substantially delay the hearing at
this stage speaks volumes about the weakness of the admittedly “novel” claims against
Respondents.

Complaint Counsel offer no reasonable justification for the lengthy requested delay.
Complaint Counsel protest that the case is “unusually complex™ and involves a large number of
witnesses, but this is the case that the Commission chose to bring. Indeed, when Respondents
raised those complexities in motions for separate evidentiary hearings, Complaint Counsel
opposed that characterization and the ALJ denied the motions. Complaint Counsel also complain
about a number of garden-variety discovery disputes, but they have not pursued (much less
exhausted) the procedures available to them to cure such discovery issues before the ALJ.

As a reasonable middle ground, Respondents would be amenable to a short extension of
the hearing to mid-September. In the parties’ joint Proposed Scheduling Order to the ALJ on
October 18, 2024, Respondents stated their intention to move for a mid-September hearing date,
and Complaint Counsel agreed not to oppose such a motion. See Williams Decl. Ex. A
(Complaint Counsel and Respondents’ submission to the ALJ of a Joint Proposed Scheduling

Order). Consistent with their prior position, Respondents recently proposed to Complaint
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Counsel a three-week extension of the hearing date to September 16, 2025. Complaint Counsel
rejected that proposal and are instead seeking an unreasonable five months of delay.

The unwarranted delay requested by Complaint Counsel will harm Respondents by
forcing them to endure five additional months of a proceeding that violates their due process and
other constitutional rights, as well as the substantial added inconvenience associated with a much
longer litigation. Further, counsel for one of the Respondents has scheduled another trial in
reliance on the hearing date in this matter not being extended past mid-September, making a two-
or three-month delay impossible.! Respondents should not be forced to bear these injuries simply
because Complaint Counsel are not prepared to handle the complexity of the case the
Commission filed.

L. A Five-Month Delay is Unprecedented Under Current FTC Rules and Inconsistent
with Prior Statements by the Commission and Complaint Counsel.

A. Complaint Counsel’s lengthy requested delay is unprecedented.

The FTC’s Rules of Practice state that an evidentiary hearing “shall be . . . 8 months from
the issuance of the administrative complaint” unless the Commission determines a different date.
16 C.F.R. § 3.11(b)(4). The Commission issued the administrative complaint in this case on
September 20, 2024, and set the date of the evidentiary hearing for August 27, 2025. Complaint
9 43. The Commission’s chosen hearing date is eleven months post-complaint, a delay of three
months beyond the default in the FTC’s rules. If the Commission grants Complaint Counsel’s
motion, the hearing date will occur sixteen months post-complaint, which is double the pre-

hearing schedule contemplated by the rules.

! Lead Counsel for Caremark scheduled a trial to begin October 27, 2025, in reliance upon the hearing date in this
matter not being extended beyond mid-September. See Stoff v. Wells Fargo Bank, N.A.,37-2020-00020808 (Superior
Ct., CA). That trial, set in reliance on this hearing date, creates a significant hardship for Caremark if the
Commission were to set a Hearing Date in 2025 after mid-September.

3
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Importantly, none of the three cases cited in Complaint Counsel’s motion—1/n re
HomeAdvisor, Inc., 2022 FTC Lexis 74 (2022), In re Impax Labs., Order Rescheduling
Evidentiary Hearing Date, Dkt. No. 9373 (June 15, 2017), and In re ECM BioFilms, Inc., Order
Rescheduling Hearing Date, Dkt. No. 9358 (April 8, 2014)—supports a five-month delay of the
hearing date in this case. The extensions granted by the Commission in those cases were for 90,
35, and 45 days. The requested extension here would also result in a far longer pre-hearing
period: the amount of time between complaint and the start of the hearings was approximately
nine months in both /mpax and ECM BioFilms (HomeAdvisor settled before trial, which was
slated to start approximately eight months post-complaint), whereas here Complaint Counsel
request a sixteen-month period between complaint and hearing.

The cited cases also involved very different circumstances. All three cases cited by
Complaint Counsel involved requests for extensions in light of actual discovery disputes between
the parties. In contrast, as explained more fully below, Complaint Counsel here cite no discovery
dispute ripe for adjudication, and—in fact—have not sought relief from the ALJ for any
discovery dispute at any point during this litigation. Moreover, Impax involved a joint motion to
move the hearing date, and in HomeAdvisor, the respondent did not oppose Complaint Counsel’s
request. These decisions are inapposite. Here, Respondents oppose Complaint Counsel’s request.
The cases cited simply do not provide precedent for the lengthy delay Complaint Counsel seek
over Respondents’ objections.

B. The Commission Purportedly Brought this Case in Part 3 Because of Speed.

Granting Complaint Counsel’s motion would undermine the only justification the FTC
has acknowledged for bringing this case in Part 3 as opposed to federal court. During oral
argument in the Eastern District of Missouri on plaintiffs’ motion to enjoin this Part 3

proceeding, see Express Scripts Inc., et al. v. Fed. Trade Comm 'n, et al., 4:24-cv-1549, the
4
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district judge asked specifically why the FTC “didn’t file this [case against the three Respondent
groups] in federal court?”” Williams Decl. Ex. B. at 17:5-8 (Tr. Preliminary Injunction Hearing,
Feb. 3, 2025). Counsel for the FTC defended the Commission’s choice of venue on the ground
that “[a]dministrative proceeding[s] can sometimes be quicker than actions brought in federal
court.” Id. at 17:11-13. Granting the lengthy extension here would further evidence the pretextual
nature of this justification and demonstrate the unfairness of the FTC’s unconstitutional Part 3
process.

C. Complaint Counsel are seeking to upend the Commission’s schedule that
they previously defended.

The positions Complaint Counsel now take in their motion are diametrically opposed to
positions Complaint Counsel have taken throughout this litigation. In October 2024, each of the
three Respondent groups moved the ALJ to order a separate evidentiary hearing for each
Respondent group, which Chief Judge Chappell denied on November 14. See Order Denying
Respondents’ Motions for Separate Hearings (Nov. 14, 2024). In their brief opposing separate
hearings, Complaint Counsel argued that a single trial would “lessen the delay, expense, and
inconvenience to all parties.” Complaint Counsel’s Opposition to Respondents’ Motions for
Separate Evidentiary Hearings at 2 (Nov. 4, 2024) (internal citations omitted). After claiming that
a single hearing was efficient and would lessen delay, Complaint Counsel now argue the
opposite: that the supposedly efficient single hearing is so complex that the Commission must
substantially delay the hearing.

Complaint Counsel cannot have it both ways. In opposing separate hearings, Complaint
Counsel explained that, because the Scheduling Order states that “each Respondent group can
submit its own witness list [and] expert witness list” any concern about prejudice from a single

hearing is “largely moot.” Id. at 10. Now, Complaint Counsel argue that each Respondent
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group’s right to call its own set of expert and fact witnesses makes the case so complex that there
is sufficient “good cause” for the Commission to delay the hearing date by an additional five
months. In Complaint Counsel’s telling, these rights afforded to each Respondent group were
insufficient to justify separate hearings—separate hearings that, according to Complaint
Counsel’s briefing from just last year would have resulted in improper delay—but are somehow
now sufficient to justify Complaint Counsel’s unprecedented requested delay. Complaint
Counsel’s doublespeak should not be rewarded.

IL. Complaint Counsel Contravene FTC Rules and Improperly Seek to Bypass the ALJ
on Discovery and Case Management Issues.

Complaint Counsel raise a hodgepodge of discovery-related issues that they wrongly
contend justifies months of additional time. But Complaint Counsel have failed to pursue any
remedies for—much less receive any rulings on—these supposed issues before the ALJ. The Part
3 rules prescribe the procedure for addressing deficiencies or delays in discovery responses:
motions to compel filed with the ALJ. See 16 C.F.R. § 3.38. The procedure is fast-moving,
requiring a response within five days and a ruling by the ALJ within three days of the response.
Id. § 3.38(a). Instead of properly raising any disputes, Complaint Counsel seek delay from the
Commission, disregarding the requirement in the rules that “counsel for all parties” make “every
effort at each stage of a proceeding to avoid delay.” 16 C.F.R. § 3.1.

On top of the undue delay, Complaint Counsel’s attempt to bypass the ALJ is improper
because “[t]he resolution of discovery issues, as a general matter, should be left to the discretion
of the ALJ.” See, e.g., N.C. Bd. Of Dental Examrs, 2011 WL 822921, at *4 (FTC Mar. 1, 2011).
Indeed, the Commission already made clear in this case that “[d]eterminations regarding the
presentation of evidence and the course of the hearings are responsibilities of the ALJ.” Order

Denying Application for Review of Witness Caps in the Scheduling Order (Jan. 28, 2025).
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Complaint Counsel confusingly state that they “intend[]” to file motions to compel
“soon,” but also that they are “hopeful” that more time will obviate the need for such motions.
Their equivocation cannot change the fact that they have sought delay from the Commission
because of discovery disputes that they acknowledge are not ripe and before giving the ALJ an
opportunity to address those disputes. Even if Complaint Counsel do file discovery-related
motions with the ALJ, their failure to raise those disputes to the ALJ before filing a motion with
the Commission reveals that their arguments were pretextual when made and cannot establish
good cause for delaying the hearing.

A. Complaint Counsel have no basis for objecting to Respondents’ preliminary
witness lists.

Complaint Counsel contend that having a limited number of unnamed witnesses on
Respondents’ preliminary witness lists necessitates a five-month delay, but like any other
discovery dispute, they should have raised this issue first with the ALJ. In any event, Complaint
Counsel’s own preliminary witness list included more than a dozen “placeholder” witnesses,
including eight for Respondents, one for an insulin manufacturer, six for at least ten unique third
parties that supposedly will offer an “employer or consultant witness,” and one for an as-yet
unidentified individual insulin patient. See Williams Decl. Ex. C (Complaint Counsel’s
Preliminary Witness List). Indeed, Complaint Counsel’s list identifies by name only slightly
more witnesses than it leaves unnamed. Respondents have asked Complaint Counsel to identify
witnesses by name, but Complaint Counsel have refused to do so, claiming they do not yet know
who they plan to call at the evidentiary hearing. See Parrott Decl., Exs. A-E (Letters from M.
Parrott to N. Leefer, K. DiPietro, and L. Peay).

Because the Scheduling Order clearly contemplates a sequence of disclosures in which

Respondents respond to Complaint Counsel’s disclosures, Respondents’ preliminary witness lists
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also contain placeholders for witnesses to be named as soon as Complaint Counsel names
witnesses. As long as Complaint Counsel maintain their own list of unnamed witnesses,
Respondents cannot meaningfully adjust their lists. Consistent with the Scheduling Order,
Respondents have repeatedly committed to naming the individuals on their witness lists after
Complaint Counsel name theirs. See Williams Decl. Ex. D (Letter from D. Howley to L. Peay,
Feb. 21, 2025); Parrott Decl. Exs. A-E (Letters from M. Parrott to N. Leefer, K. DiPietro, and L.
Peay); Hoover Decl. Ex. 1 (Letter from K. Hoover to L. Peay, Feb. 21, 2025).

If these commitments were not satisfactory to Complaint Counsel, they could have
moved the ALJ to compel the disclosures, but they have not done so. A motion to the
Commission for a change in the hearing date is not the proper place to raise this supposed
dispute in the first instance. After basing their motion in part on this issue, Complaint Counsel in
intervening meet-and-confers with Respondents have acknowledged that they must identify
specific witnesses before Respondents can do so. See Hoover Decl. Ex. 2 (Letter from K. Hoover
to L. Peay, Feb. 28, 2025); Parrott Decl. Ex. C (Letter from M. Parrott to L. Peay, Mar. 4, 2025).
Complaint Counsel’s about-face reveals that the argument in their motion was a red herring.
Complaint Counsel cannot establish good cause to move the hearing date based on their own
failure to name witnesses.

B. Each Respondent Group is responding in good faith to Complaint Counsel’s
overbroad discovery requests.

As suggested by the fact that Complaint Counsel did not seek relief from the ALJ before
filing this motion, each Respondent group has been deeply engaged in good-faith negotiations
over the appropriate scope of document discovery, and the parties have not reached an impasse
on any issues. Throughout the process, Complaint Counsel have insisted on expansive discovery,

despite already having millions of Respondents’ documents. Many of the demands are overbroad
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and require negotiation. Complaint Counsel frequently have been the source of delay in these
negotiations, including taking weeks to respond to search term proposals and proposing new
document custodians late in the process. See, e.g., Williams Decl. Ex. E (Letter from T. Williams
to B. Morganelli, Feb. 1, 2025).

In the face of these demands, Respondents have repeatedly expressed to Complaint
Counsel—both before and after Complaint Counsel filed the instant motion—that Respondents
remain fully committed to providing document productions on a reasonable schedule, continuing
to produce documents on a rolling basis, and providing priority custodians’ documents prior to
their depositions. See Williams Decl. Ex. F (Letter from T. Williams to B. Morganelli, Feb. 26,
2025); Parrott Decl. Ex. A (Letter from M. Parrott to N. Leefer and K. DiPietro, Feb. 5, 2025);
Hoover Decl. Ex. 3 (Letter from K. Hoover to A. Triplett, Feb. 4, 2025). Complaint Counsel’s

b3

numerous statements about Respondents’ “refusals™ to agree to take these steps are simply
untrue.

Finally, Complaint Counsel object to Respondents’ so-called “refusal to commit to
reasonable document production schedules.” Mot. at 6. But there are no document production
schedules in any order issued by the ALJ. Putting aside that Respondents save offered reasonable
production schedules, Respondents can hardly be faulted for failing to comply with interim
discovery deadlines that do not exist. If Complaint Counsel believe that such interim deadlines
would be helpful, they can and should use the process set out in the Part 3 rules, including
meeting and conferring with each Respondent group and moving the ALJ to modify the schedule
if an impasse is reached.

CONCLUSION

For these reasons, Complaint Counsel’s motion should be denied.
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Respectfully submitted,

/s/ Daniel J. Howley

Daniel J. Howley

Charles F. Rule

Margot Campbell

Derek W. Moore

Justin T. Heipp

RULE GARZA HOWLEY LLP
901 7th Street NW
Washington, D.C. 20001
(202) 843-9280
rule@rulegarza.com
howley@rulegarza.com
campbell@rulegarza.com
moore@rulegarza.com
heipp@rulegarza.com

Jennifer Milici

Perry A. Lange

John W. O’Toole

WILMER CUTLER PICKERING
HALE AND DORR LLP

2100 Pennsylvania Ave. NW
Washington, D.C. 20037
Telephone: (202) 663-6000
Facsimile: (202) 663-6363
jennifer.milici@wilmerhale.com
perry.lange@wilmerhale.com
john.otoole@wilmerhale.com

Counsel for Express Scripts, Inc.,
Evernorth Health, Inc., Medco Health
Services, Inc., and Ascent Health

Services, LLC
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/s/ Samuel Liversidge

Samuel Liversidge

Gibson, Dunn & Crutcher LLP
333 South Grand Avenue

Los Angeles, CA 90071

Tel: (213) 229-7420
SLiversidge@gibsondunn.com

Kristen C. Limarzi

Michael J. Perry

Sophia A. Hansell

Gibson, Dunn & Crutcher LLP
1700 M. St. NW

Washington, DC 20036
KLimarzi@gibsondunn.com
MJPerry@gibsondunn.com
SHansell@gibsondunn.com

Matthew C. Parrott

Gibson, Dunn & Crutcher LLP
3161 Michelson Drive, Suite 1200
Irvine, CA 92612
MParrott@gibsondunn.com

Counsel for Respondents OptumRx,
Inc.; OptumRx Holdings, LLC; and
Emisar Pharma Services LLC
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/s/ Enu Mainigi
Enu Mainigi
Craig Singer
Jonathan Pitt
Steven Pyser
Kathryn Hoover
Williams & Connolly LLP
680 Maine Avenue SW
Washington, DC 20024
emainigi@wc.com
csinger(@wc.com
jpitt@wc.com
spyser@wc.com
khoover@wc.com
Tel: (202) 434-5000

Michael Cowie

Rani Habash

Gregory Luib

Dechert LLP

1900 K Street NW
Washington, DC 20006
mike.cowie@dechert.com
rani.habash@dechert.com
gregory.luib@dechert.com
Tel: (202) 261-3300

Counsel for Caremark Rx, LLC and Zinc
Health Services, LLC
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CERTIFICATE OF SERVICE

I hereby certify that on March 6, 2025, I filed the foregoing document electronically
using the FTC’s E-Filing system, which will send notification of filing to:

April Tabor

Secretary

Federal Trade Commission

600 Pennsylvania Ave., NW, Rm H-113
Washington, DC 20580
ElectronicFilings@ftc.gov

The Honorable D. Michael Chappell
Office of Administrative Law Judges
Federal Trade Commission

600 Pennsylvania Ave. NW, Rm. H-110
Washington, DC 20580

oalj@ftc.gov

I also certify that I caused the foregoing document to be served via email to:

Bradley S. Albert

Lauren Peay

Rebecca L. Egeland

Federal Trade Commission
600 Pennsylvania Avenue, NW
Washington, DC 20580

Tel: (202) 326-2990

Fax: (202) 326-3384

Email: regeland@ftc.gov

Counsel Supporting the Complaint

Respectfully submitted,

/s/ Daniel J. Howley

Counsel for Express Scripts, Inc.,
Evernorth Health, Inc., Medco Health
Services, Inc., and Ascent Health
Services LLC
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Andrew N. Ferguson, Chair
Rebecca Kelly Slaughter
Alvaro Bedoya
Melissa Holyoak

In the Matter of:
Caremark Rx, LLC;
Zinc Health Services LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.; Docket No. 9437
Medco Health Services, Inc.;
Ascent Health Services LLC;
OptumRyx, Inc.;
OptumRx Holdings LLC; and
Emisar Pharma Services LLC,

Respondents.

DECLARATION OF TAYLOR WILLIAMS IN SUPPORT OF RESPONDENTS’
OPPOSITION TO COMPLAINT COUNSEL’S MOTION
FOR A LATER EVIDENTIARY HEARING
I, Taylor C. Williams, declare as follows:
1. My name is Taylor C. Williams. I am an attorney with Rule Garza Howley LLP
and am admitted to practice law in the District of Columbia. I represent Express Scripts, Inc.,

Evernorth Health, Inc., Medco Health Services, Inc., and Ascent Health Services LLC (the “ESI

Respondents™) in this matter. I have personal knowledge of the facts set forth in this declaration.
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2. Attached to this declaration are Exhibits A through F. These exhibits are accurate
and complete copies of the original documents.

3. Exhibit A to this declaration is a true and correct copy of an email sent by Steven
Pyser of Williams & Connolly LLP, counsel to Caremark Rx, LLC and Zinc Health Services
LLC, to Chief Administrative Law Judge Chappell on October 18, 2024, attaching the parties’
joint proposed scheduling order.

4. Exhibit B to this declaration is a true and correct copy of the transcript of a
preliminary injunction hearing held before the United States District Court for the Eastern
District of Missouri on February 3, 2025.

5. Exhibit C to this declaration is a true and correct copy of Complaint Counsel’s
preliminary witness list, served on December 3, 2024.

6. Exhibit D to this declaration is a true and correct copy of a February 21, 2025,
letter from Daniel J. Howley to Lauren Peay.

7. Exhibit E to this declaration is a true and correct copy of a February 1, 2025,
letter from myself, Taylor C. Williams, to Brian Morganelli.

8. Exhibit F to this declaration is a true and correct copy of a February 26, 2025,
letter from myself, Taylor C. Williams, to Brian Morganelli.

I declare under penalty of perjury under the laws of the United States that the foregoing is
true and correct.

Executed on March 6, 2025, in Washington, DC.

/s/ Taylor C. Williams

Taylor C. Williams
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WILLIAMS
DECLARATION

EXHIBIT A
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PUBLIC
From: Pyser, Steven
To: Parrott, Matthew C.; Justin T. Heipp; daross@ftc.gov; ocalj@ftc.gov
Cc: regeland@ftc.gov; ablackl@ftc.gov; Mainigi, Enu; Singer, Craig; Cowie, Mike; Habash, Rani; Hansell, Sophia A.; Perry, Michael

J.; Charles F. (Rick) Rule; Dan Howley; Margot Campbell; Milici, Jennifer; Lange, Perry; O"Toole, John W.; atabor@ftc.gov;
Liversidge, Samuel; CVS Insulin FTC Matter

Subject: RE: Docket 9437, Caremark Rx, Zinc Health Services, et al. - 10.11.2024 Order Setting Prehearing Scheduling Conference
Date: Friday, October 18, 2024 11:43:02 AM
Attachments: image001.png

2024.10.18 Proposed Scheduling Order Markup (Parties" Disputes Identified) (005).docx

Dear Office of the Administrative Law Judges,

Please find attached the parties’ joint mark up of proposed modifications to Judge Chappell’s proposed
scheduling order. The parties have noted areas of agreement and disagreement in the comments. The parties
will be prepared to discuss the provisions for which they have a disagreement at the hearing on Monday.

The submission of this proposal assumes a joint hearing and does not waive any argument by any Respondent
that they are entitled to a separate hearing.

Thank you,

Steven Pyser
Williams & Connolly LLP
680 Maine Avenue SW, Washington, DC 20024

202-434-5808 | vcard | www.wc.com/spyser

From: Parrott, Matthew C. <MParrott@gibsondunn.com>

Sent: Friday, October 18, 2024 10:57 AM

To: Justin T. Heipp <Heipp@RuleGarza.com>; dgross@ftc.gov

Cc: regeland@ftc.gov; ablackl@ftc.gov; Mainigi, Enu <EMainigi@wc.com>; Singer, Craig <CSinger@wc.com>;
Cowie, Mike <Mike.Cowie@dechert.com>; Habash, Rani <rani.habash@dechert.com>; Hansell, Sophia A.
<SHansell@gibsondunn.com>; Perry, Michael J. <MJPerry@gibsondunn.com>; Pyser, Steven
<SPyser@wc.com>; Charles F. (Rick) Rule <Rule@RuleGarza.com>; Dan Howley <Howley@RuleGarza.com>;
Margot Campbell <Campbell@RuleGarza.com>; Milici, Jennifer <Jennifer.Milici@wilmerhale.com>; Lange,
Perry <Perry.Lange@wilmerhale.com>; O'Toole, John W. <John.O'Toole@wilmerhale.com>; atabor@ftc.gov;
Liversidge, Samuel <Sliversidge@gibsondunn.com>

Subject: RE: Docket 9437, Caremark Rx, Zinc Health Services, et al. - 10.11.2024 Order Setting Prehearing
Scheduling Conference

Dear Ms. Gross and counsel,

The following Gibson Dunn attorneys will attend the Prehearing Scheduling Conference on behalf of
OptumRXx, Inc.; OptumRx Holdings, LLC; and Emisar Pharma Services LLC:

Sam Liversidge - lead counsel
Michael Perry

Sophia Hansell

Matt Parrott

Best regard,
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SCHEDULING ORDER



[bookmark: _Hlk166671294]December 3, 2024	-	Complaint Counsel serves preliminary proposed witness	Comment by Author: This is a joint change to which all parties agree. 

				list (not including experts), which will include no more than 35 individuals, with a brief summary of the proposed testimony.



[bookmark: _Hlk179548064]December 17, 2024	-	Respondents Each Respondent group[footnoteRef:2] serves its serve preliminary proposed witness list (not  [2:  “Respondent group” refers to Respondents that are represented by the same counsel.  For the avoidance of doubt, the Respondent groups are: (1) Caremark Rx, LLC, and Zinc Health Services, LLC, (2) Express Scripts, Inc,, Evernorth Health, Inc., Medco Health Services, Inc., and Ascent Health Services LLC, and (3) OptumRx, Inc., OptumRx Holdings, LLC, and Emisar Pharma Services LLC.] 


			including experts), which will include no more than 15 individuals, with a brief summary of the proposed testimony.





December 27, 2024	- 	Complaint Counsel serves proposed expert witness list.



January 10, 2025	- 	Each Respondent groups serves proposed expert witness list.  	Comment by Author: Respondents request this change, Complaint Counsel disagrees.	Comment by Author: Respondent comment - The parties are in joint discussion over a potential forthcoming motion to call additional expert witnesses pursuant to Rule 3.31A(b).  



[bookmark: _Hlk166243168]May 2, 2025	-	Deadline for parties to serve document requests, interrogatories, 	Comment by Author: Complaint Counsel request the following dates, Respondents disagree: 

April 11 - Deadline for RFPs, etc. 
May 9 - Deadline for RFAs
May 23 - Close of fact discovery
June 18 - CC expert reports due
July 9 - RC expert reports due 
July 23 - CC rebuttal reports

Respondents request the following dates, Complaint Counsel disagree: 

May 2 - Deadline for RFPs, etc.  (no change)
May 9 - Deadline for RFAs
June 6 - Close of fact discovery (one week earlier than original)
June 13 - CC expert reports due (one week after close of fact discovery)
July 9 - RC expert reports due (3.5 weeks after CC report)
July 23 - CC rebuttal reports (2 weeks after RC reports)

and subpoenas, except for discovery directed to witnesses who did not appear on either side’s preliminary lists—provided that the discovery is propounded within two weeks of that witness’s disclosure—and discovery for purposes of authenticity 	Comment by Author: This is a joint change to which all parties agree.

and admissibility of exhibits.



May 30, 2025		- 	Deadline for parties to serve requests for admissions, except for requests for admissions for purposes of authenticity and admissibility of documents.

June 13, 2025		- 	Close of fact discovery, except for discovery permitted under Rule 3.24(a)(4), depositions of experts, and discovery for purposes of authenticity and admissibility of exhibits.

June 27, 2025		- 	Complaint Counsel serves expert witness reports.



July 1, 2025		- 	Complaint Counsel serves final proposed witness and exhibit lists, including depositions, copies of all proposed exhibits (except for demonstrative, illustrative, or summary exhibits and expert-related exhibits), the basis of admissibility for each proposed exhibit, and a brief summary of the testimony of each witness. Complaint Counsel’s final proposed witness list shall include no more than twenty-five fact witnesses. 

Complaint Counsel provides the Administrative Law Judge (ALJ) with courtesy copies of final proposed witness and exhibit lists, the basis of admissibility for each proposed exhibit, and a brief summary of the testimony of each witness, including expert witnesses.

July 11, 2025		- 	Respondents serve expert witness reports. Respondents’ expert reports shall include (without limitation) rebuttal, if any, to Complaint Counsel’s expert witness report(s).

July 15, 2025	-	Parties intending to offer confidential materials of an opposing party or non-party as evidence at the hearing must provide notice to the opposing party or non-party, pursuant to 16 C.F.R. § 3.45(b).[footnoteRef:3]  [3:  The Standard Protective Order states that if a party or third party wishes in camera treatment for a document or transcript that a party intends to introduce into evidence, that party or third party shall file an appropriate motion with the ALJ within five days after it receives notice of a party’s intent to introduce such material. Appendix A to Commission Rule 3.31. Commission Rule 3.45(b) states that parties who seek to use material obtained from a third party subject to confidentiality restrictions must demonstrate that the third party has been given at least ten days’ notice of the proposed use of such material. To resolve this apparent conflict, this Scheduling Order requires that the parties provide at least ten days’ notice to the opposing party or third parties to allow for the filing of motions for in camera treatment. ] 




July 15, 2025		- 	Respondents serve final proposed witness and exhibit lists, including depositions, copies of all proposed exhibits (except for demonstrative, illustrative, or summary exhibits and expert-related exhibits), the basis of admissibility for each proposed exhibit, and a brief summary of the testimony of each witness. Respondents’ final proposed witness list shall include no more than twenty-five fifteen fact witnesses per Respondent group. Respondent groups may examine other Respondent group’s witnesses	Comment by Author: Respondents request this change, Complaint Counsel disagrees.

	Respondents provide the ALJ with courtesy copies of final proposed witness and exhibit lists, the basis of admissibility for each proposed exhibit, and a brief summary of the testimony of each witness, including expert witnesses.

July 23, 2025	-	Complaint Counsel to identify rebuttal expert witness(es) and serve rebuttal expert witness report(s). Any such reports are to be limited to rebuttal of matters set forth in Respondents’ expert witness reports. If material outside the scope of fair rebuttal is presented, Respondents will have the right to seek appropriate relief (such as striking Complaint Counsel’s rebuttal expert witness report(s) or seeking leave to submit surrebuttal expert witness report(s)).

July 29, 2025		- 	Deadline to file motions for in camera treatment of proposed trial 

				exhibits. See Additional Provision 15.



August 5July 29, 2025		-	Deadline for parties to depose expert witnesses (including rebuttal expert witnesses) and exchange expert-related proposed exhibits.	Comment by Author: Respondents request this change, Complaint Counsel disagrees.  

Respondent comment - Expert depositions must be completed between July 23 and this date.  
CC proposes 6 days for these depositions. 
RC proposes 13 days.

August 5, 2025	-	Deadline for parties to file motions in limine to preclude  

				admission of evidence. See Additional Provision 16.



August 5, 2025	-	Deadline for parties to file responses to motions for in camera treatment of proposed exhibits.

August 5, 2025	-	Complaint Counsel files pretrial brief supported by legal authority.	

August 12, 2025	- 	Deadline for parties to file responses to motions in limine to preclude admission of evidence.

August 12, 2025	-	Parties exchange objections to final proposed witness lists and exhibit lists, serving courtesy copies on the ALJ. Parties are to review the Commission’s Rules on the admissibility of evidence before filing objections to exhibits and only raise objections that are necessary and valid.

August 19, 2025	-	Parties exchange proposed stipulations as to law, facts, the admissibility of proposed exhibits, and the expertise of any expert witnesses.

August 19, 2025	-	Respondents Each Respondent Group files its pretrial brief supported by legal authority.	Comment by Author: Respondents request this change, Complaint Counsel disagrees.

August 26, 2025	-	Final prehearing conference begins at 10:00 a.m. Eastern Time. The parties shall meet and confer prior to the final prehearing conference regarding trial logistics and proposed stipulations as to law, facts, admissibility of exhibits, and expertise of any expert witnesses. To the extent the parties have agreed to stipulate to any issues of law, facts, admissibility of exhibits, and/or expertise of any expert witnesses, the parties shall prepare a list of such stipulations and submit a copy of the stipulations to the ALJ one business day prior to the final prehearing conference. At the final prehearing conference, the parties’ list of stipulations shall be marked as “JX1” and signed by each party, and the list shall be offered into evidence as a joint exhibit. No signature by the ALJ is required. Any subsequent stipulations may be offered as agreed to by the parties.

Also at the final prehearing conference, the parties may present any objections to the final proposed witness lists and proposed exhibits. All proposed exhibits will be admitted or excluded to the extent practicable. To the extent the parties agree to the admissibility of proposed exhibits, the parties shall prepare a list identifying each proposed exhibit to which admissibility is stipulated, which shall be offered into evidence as a joint exhibit marked as “JX2” and signed by each party. No signature by the ALJ is required.



August 27, 2025	-	Evidentiary Hearing begins at 10:00 a.m. Eastern Time.



Respondents will move the Commission to change the hearing date from the currently scheduled August 27, 2025, to September 15, 2025; Complaint Counsel will not oppose this motion. If this short extension is granted, the parties may jointly move to adjust the dates above.	Comment by Author: This is a joint change to which the parties agree.





ADDITIONAL PROVISIONS

Filings

1. For all papers that are required to be filed with the Office of the Secretary, the 

parties shall serve a courtesy copy on the Office of the Administrative Law Judges (OALJ) by email to: oalj@ftc.gov. The courtesy copy should be transmitted at or shortly after the time of any electronic filing with the Office of the Secretary. Courtesy copies must be transmitted to the OALJ by email directly and the FTC E-filing system shall not be used for this purpose. Certificates of service for any pleading shall not include the email address of any particular OALJ personnel, but rather shall designate only 600 Pennsylvania Ave., NW, Rm. H-110, Washington, DC, 20580 as the place of service. The subject line of all submissions to oalj@ftc.gov shall set forth the docket number, case name, and title of the submission. The parties are not required to serve a courtesy copy on the OALJ in hard copy, except upon request. Discovery requests and discovery responses are to be exchanged between the parties and shall not be submitted to the OALJ.

2. The parties shall serve each other by email and shall include “Docket 9437”

in the subject line. All attached documents shall be in .pdf format. In the event that service by email is not possible, the parties may serve each other through any method authorized under the Commission’s Rules of Practice. 16 C.F.R. § 4.4. 

	

3. Each pleading that cites to an unpublished opinion(s) or opinion(s) not available

on LEXIS or WESTLAW shall include a copy of such opinion(s) as an exhibit.

 

4. Each motion (other than a motion to dismiss, motion for summary decision, or 

a motion for in camera treatment) shall be accompanied by a separate signed statement representing that counsel for the moving party has conferred in good faith with opposing counsel in an effort to resolve the issues raised by the motion, describing those efforts. In addition, pursuant to Rule 3.22(g), for each motion to quash filed pursuant to Rule 3.34(c), each motion to compel or determine sufficiency pursuant to Rule 3.38(a), or each motion for sanctions pursuant to Rule 3.38(b), the required signed statement must also recite the date, time, and place of each conference between counsel and the names of all parties participating in each such conference. Motions that fail to include such separate statement may be denied on that ground.

5. By signing and presenting a pleading, written motion, or other filing, an attorney 

or pro se litigant certifies that either: (1) no portion of the filing was drafted by generative artificial intelligence (“AI”) (such as ChatGPT, Microsoft Copilot, Harvey.AI, or Google Gemini), or (2) any language in the filing that was drafted by generative AI was checked for accuracy by human attorneys or paralegals using printed legal reporters and/or online legal databases. Any filing that fails to comply with these mandatory certification requirements may be stricken on that ground.

6. In relevant part, Rule 3.22(c) states:  



All written motions shall state the particular order, ruling, or action desired and the grounds therefor. Memoranda in support of, or in opposition to, any dispositive motion shall not exceed 10,000 words. Memoranda in support of, or in opposition to, any other motion shall not exceed 2,500 words. Any reply in support of a dispositive motion shall not exceed 5,000 words and any reply in support of any other motion authorized by the Administrative Law Judge or the Commission shall not exceed 1,250 words.



If a party chooses to submit a motion without a separate memorandum, the word count limits of Rule 3.22(c) apply to the motion. If a party chooses to submit a motion with a separate memorandum, absent prior approval of the ALJ, the motion shall be limited to 750 words and the word count limits of Rule 3.22(c) apply to the memorandum in support of the motion. This provision applies to all motions filed with the ALJ, including those filed under Rule 3.38.

7. If papers filed with the Office of the Secretary contain in camera or confidential 

material, the filing party shall mark any such material in the complete version of their submission with {bold font and braces}. 16 C.F.R. § 3.45(e). Parties shall be aware of the rules for filings containing such information, including Rule 4.2.

Discovery

8. [bookmark: _Hlk166760864]For purposes of discovery, there are three Respondent parties. Each Respondent group is a single party.	Comment by Author: This is a joint change to which the parties agree.



9. Each party is limited to serving on each opposing party: fifty requests for 

production of documents, including all discrete subparts; twenty-five interrogatories, including all discrete subparts; and twenty thirty-five requests for admissions, including all discrete subparts, except that there shall be no limit on the number of requests for admission for authentication and admissibility of exhibits. There is no limit to the number of sets of discovery requests the parties may issue, so long as the total number of each type of discovery request, including all subparts, does not exceed these limits.  	Comment by Author: Complaint Counsel request this change, Respondents disagree.

10. The parties will serve any objection to a document request within ten business 

days of service of the request. The parties will meet and confer to attempt to resolve any disputes and to discuss timing of production within three business days of the objection being served. The party responding to a document request will make a good-faith effort to produce responsive documents as expeditiously as possible, including by making productions on a rolling basis.

11. Compliance with the scheduled close of discovery requires that the parties serve

subpoenas and discovery requests sufficiently in advance of the discovery cut-off date and that all responses and objections will be due on or before that date, unless otherwise noted. Any motion to compel a response to a discovery request or to seek certification of a request for court enforcement of a non-party subpoena shall be filed within thirty days of service of the response and/or objection to the discovery request or within twenty days after the close of discovery, whichever first occurs; except that, where the parties have been engaged in negotiations over a discovery dispute, including negotiations with any non-party with regard to a subpoena, the deadline for the motion to compel shall be five business days of reaching an impasse.

12. One Rule 3.33(c) deposition notices of each Respondent group shall be permitted, with the total deposition time of each Respondent group being limited to 8 hours.	Comment by Author: Complaint Counsel request this change, Respondents disagree.

Depositions of all individuals designated as representatives for purposes of a 3.33(c) deposition notice shall count as one deposition for purposes of this paragraph, even if the noticed entity designates multiple individuals to provide testimony. The parties shall consult and coordinate the time and place of the deposition prior to confirming any deposition. The parties shall use reasonable efforts to reduce the burden on witnesses noticed for depositions and to accommodate witness schedules. The deposition of any person may be recorded by video, provided that the deposing party notifies the deponent and all parties of its intention to record the deposition by video at least five days in advance of the deposition. No Rule 3.33(c) deposition, whether recorded by video or otherwise, may exceed a single, seven-hour day, unless otherwise agreed to by the parties or ordered by the ALJ. The parties may intend to agree upon and submit to the ALJ a remote deposition protocol.	Comment by Author: Respondents request this change, Complaint Counsel disagrees.	Comment by Author: This is a joint change to which all parties agree. 

13. The parties shall serve upon one another, at the time of issuance, copies of all	Comment by Author: Respondents request these changes, Complaint Counsel disagrees.

[bookmark: _Hlk166244930]subpoenas for documents and subpoenas for testimony. For subpoenas for testimony, the party seeking the deposition shall consult with the other parties before the time and place of the deposition is scheduled. Unless the parties otherwise agree  For any witness who separately engaged or whose testimony concerns more than one Respondent group, each Respondent group will be allocated up to three and a half hours of record time (“Extended Depositions”).  Unless the parties otherwise agree and except for Extended Depositions, at the request of any party, the time and allocation for a non-party deposition that has been cross-noticed shall be divided evenly between each side. If both Complaint Counsel and one or more Respondent group Respondents notice any non-party fact deposition (including any Rule 3.33(c) deposition), the seven hours of record time will be divided equally between them sides. Unused time in any side’s allocation of deposition time shall not transfer to the other side. To the extent a deposition involves a non-party and is not cross-noticed, the party who did not notice the deposition will have thirty minutes available to them and the party seeking the deposition will have six hours and thirty minutes. For purposes of allocating deposition time under this Scheduling Order, former employees, consultants, agents, contractors, or representatives of the parties are considered party witnesses if they are represented by Respondents’ counsel or if any Respondent is paying for the witness’ counsel, and Respondents may not subpoena depositions of their own witnesses. For any deposition of a non-party that provided a declaration, the side that obtained the declaration will have one hour of record time, and the other side will have six hours of record time.	Comment by Author: Respondents request this change, Complaint Counsel disagrees.

14. Every documentary subpoena to a non-party shall include a cover letter requesting 

that (1) the non-party Bates-stamp each document with a production number and any applicable confidentiality designation prior to producing it and (2) the non-party provide to the other parties copies of all productions at the same time as they are produced to the requesting party. If a non-party fails to provide copies of productions to both sides, within three business days of receiving the documents, the requesting party shall produce all materials received pursuant to the non-party subpoena, as well as all materials received voluntarily in lieu of a subpoena, including declarations or affidavits obtained from a non-party. If a party serves a non-party subpoena for the production of documents or electronically stored information and a subpoena commanding attendance at a deposition, the deposition date must be at least seven calendar days after the original return date for the document subpoena, unless a shorter time is required by unforeseen logistical issues in scheduling the deposition, or a non-party produces those documents at the time of the deposition, as agreed to by all parties involved.

15. A party that obtains a declaration, note of support, or affidavit from a party or non-

party witness will promptly produce it to the other party(ies), and in any event not later than (1) three business days before the party or non-party is scheduled to be deposed and (2) seven thirty calendar days before the end of fact discovery. Declarations, notes of support, or affidavits produced after this date shall not be admitted into evidence or used in the administrative proceeding except upon a showing of good cause. The parties reserve all rights and objections with respect to the use and/or admissibility of any declaration, note of support, or affidavit. No declaration, note of support, or affidavit will be admitted unless a fair opportunity was available to depose the declarant.	Comment by Author: Respondents request this change, Complaint Counsel disagrees.

Motions

16. If a party intends to offer confidential materials of an opposing party or non-party 

into evidence at the hearing, in providing notice to such non-party, the party is required to inform each non-party of the strict standards for motions for in camera treatment for evidence to be introduced at trial. 16 C.F.R. § 3.45; In re Otto Bock Healthcare North American, 2018 WL 3491602, at *1 (July 2, 2018); In re 1-800 Contacts, Inc., 2017 FTC LEXIS 55 (Apr. 4, 2017). Motions for in camera treatment must be supported by a declaration or affidavit by a person qualified to explain the confidential nature of the documents. In re 1-800 Contacts, Inc., 2017 FTC LEXIS 55 (Apr.4, 2017); In re North Texas Specialty Physicians, 2004 FTC LEXIS 66 (Apr. 23, 2004). Each party or non-party that files a motion for in camera treatment shall provide one copy of the documents for which in camera treatment is sought to the ALJ.

17. Motions in limine are strongly discouraged. Motion in limine refers “to any 

motion, whether made before or during trial, to exclude anticipated prejudicial evidence before the evidence is actually offered.” In re Daniel Chapter One, 2009 FTC LEXIS 85, *18-20 (Apr. 20, 2009) (citing Luce v. United States, 469 U.S. 38, 40 n.2 (1984)). Evidence should be excluded in advance of trial on a motion in limine only when the evidence is clearly inadmissible on all potential grounds. Id. (citing Hawthorne Partners v. AT&T Technologies, Inc., 831 F. Supp. 1398, 1400 (N.D. Ill. 1993); SEC v. U.S. Environmental, Inc., 2002 U.S. Dist. LEXIS 19701, at *5-6 (S.D.N.Y. Oct. 16, 2002)). Moreover, the risk of prejudice from giving undue weight to marginally relevant evidence is minimal in a bench trial such as this where the ALJ is capable of assigning appropriate weight to evidence.

Witnesses

18. The final proposed witness lists shall represent counsel’s good faith designation of 

all potential witnesses whom the parties reasonably expect may be called upon in their case-in-chief. A general designation that a party reserves the right to call anyone on the opposing party’s witness list is insufficient. A party shall promptly notify the opposing party of changes to witness lists to facilitate completion of discovery within the dates of this Scheduling Order. The final proposed witness lists may not include additional witnesses not listed in the preliminary proposed witness lists, who have not been deposed, or for whom affidavits/declarations have not been submitted, unless by consent of all parties, or, if the parties do not consent, by an order of the ALJ upon a showing of good cause.

19. If any party wishes to offer a rebuttal witness other than a rebuttal expert 

witness, the party shall file a request in writing in the form of a motion to request a rebuttal witness. That motion shall be filed as soon as possible after the testimony sought to be rebutted is known and shall include: (a) the name of any witness being proposed (b) a detailed description of the rebuttal evidence being offered; (c) citations to the record, by page and line number, to the evidence that the party intends to rebut; and (d) shall demonstrate that the witness the party seeks to call has previously been designated on its witness list or adequately explain why the requested witness was not designated on its witness list. 

20. Witnesses shall not testify to a matter unless sufficient evidence is introduced to

support a finding that the witness has personal knowledge of the matter. F.R.E. 602.

21. Witnesses not properly designated as expert witnesses shall not provide opinions

beyond what is allowed in F.R.E. 701. 

22. The parties are required to comply with Rule 3.31A and with the following:

(a)  At the time an expert is first listed as a witness by a party, that party shall provide to the other parties: 

                 (i) Materials fully describing or identifying the background and qualifications of the expert, all publications authored by the expert within the preceding ten years, and all prior cases in which the expert has testified or has been deposed within the preceding four years; and

                (ii) Transcripts of such testimony in the possession, custody, or control of the producing party or the expert, except that transcript sections that are under seal in a separate proceeding need not be produced.  

(b)  At the time an expert witness report is produced, the producing party shall provide to the other parties all documents and other written materials relied upon by the expert in formulating an opinion in this case, subject to the provisions of paragraph (g) below, except that documents and materials already produced in the case need only be listed by Bates number.

(c)  It shall be the responsibility of a party designating an expert witness to ensure that the expert witness is reasonably available for deposition in keeping with this Scheduling Order. Unless otherwise agreed to by the parties or ordered by the ALJ, expert witnesses shall be deposed only once and each expert deposition shall be limited to one day for seven hours.  

(d)  Each expert witness report shall include a complete statement of all opinions to be expressed and the basis and reasons therefor; the data or other information considered relied upon by the expert witness in forming the opinions; any exhibits to be used as a summary of or support for the opinions; the qualifications of the expert; and the compensation to be paid for the study and testimony.	Comment by Author: Respondents request this change, Complaint Counsel disagrees.

	

(e)  A party may not discover facts known or opinions held by an expert witness who has been retained or specially employed by another party in anticipation of this litigation or preparation for hearing and who does not provide an expert report or will not act as a testifying expert.



(f)  At the time of service of the expert witness reports, a party shall provide opposing counsel:



            (i) A list of all commercially-available computer programs used by the expert 

witness in the preparation of the report; 

            (ii) A copy of all data sets used by the expert witness, in native file format and 

processed data file format; and 

            (iii) All customized computer programs used by the expert witness in the preparation 

of the report or necessary to replicate the findings on which the expert witness’ report is based.



(g)  Expert witnesses’ disclosures and reports shall comply in all respects with Rule 3.31A, except that neither side must preserve or disclose:



            (i) Any form of communication or work product shared between any of the parties’ counsel and their expert witness(es), or between any of the expert witnesses themselves;

(ii) Any form of communication or work product shared between an expert witness and persons assisting the expert witness;

(iii) An expert witness’ notes, unless they constitute the only record of a fact or an assumption relied upon by the expert witness in formulating an opinion in this case;

(iv) Drafts of expert witness reports, analyses, or other work product; or

(v) Data formulations, data runs, data analyses, or any database-related operations not relied upon by the expert witness in the opinions contained in the expert witness’ report.

23. If the expert witness reports prepared for either party contain confidential 

information that has been granted in camera treatment, the party shall prepare two versions of its expert witness report(s) in accordance with Additional Provision 7 of this Scheduling Order and Rule 3.45(e).  

24. An expert witness’s testimony is limited to opinions contained in that expert 

witness’ report provided to the opposing party. No opinion will be considered, even if included in an expert report, if the underlying and supporting documents and information have not been properly provided to the opposing party. Unless an expert witness is qualified as a fact witness, an expert witness shall provide opinion testimony; expert testimony is not considered for the purpose of establishing the underlying facts of the case.

Proceedings

25. The parties understand that there is a possibility that the evidentiary hearing in this matter may be conducted remotely by video conference and express a preference to conduct the evidentiary hearing in this matter in person. 	Comment by Author: This is a joint change to which all parties agree. 



26. In the event that the evidentiary hearing in this matter is conducted remotely by 

video conference, in advance of the hearing, the parties may take expert depositions for the purpose of perpetuating trial testimony (i.e., a trial deposition) and submit such trial testimony as an exhibit in lieu of presenting the expert’s live testimony at the hearing. This trial deposition may be conducted in addition to any deposition of an expert witness for purposes of discovery (discovery deposition). Although a party may submit trial depositions in lieu of live video testimony at trial for all expert witnesses in the case, a party may elect to conduct trial depositions for all or fewer than all experts.





27. The final exhibit lists shall represent counsel’s good faith designation of all trial 

exhibits other than demonstrative, illustrative, or summary exhibits. Additional exhibits may be added after the submission of the final exhibit lists only by consent of all parties, or, if the parties do not consent, by an order of the ALJ upon a showing of good cause.

28. Properly admitted deposition testimony and properly admitted investigational 

hearing transcripts are part of the record and need not be read in open court. Videotape deposition excerpts that have been admitted in evidence may be presented in open court only upon prior approval by the ALJ.

29. The parties shall provide to one another, the ALJ, and the court reporter at least

forty-eight hours in advance, not including weekends and holidays, a list of all witnesses to be called on each day of the hearing, subject to possible delays or unforeseen circumstances. 

Exhibits 

30. [bookmark: _Hlk91506670]The parties shall provide one another with copies of any demonstrative, illustrative,

or summary exhibits (other than those prepared for cross-examination) twenty-four hours before they are used with a witness. 

31. Complaint Counsel’s exhibits shall bear the designation “PX,” Respondents’

exhibits shall bear the designation “RX,” and joint exhibits shall bear the designation “JX,” or some other appropriate designation. Complaint Counsel’s demonstrative exhibits shall bear the designation “PXD” and Respondents’ demonstrative exhibits shall bear the designation “RXD,” or some other appropriate designation. If demonstrative exhibits are used with a witness, the exhibit will be marked and referred to for identification only. Any demonstrative exhibits referred to by any witness may be included in the trial record, but they are not part of the evidentiary record and may not be cited to support any disputed fact. Both sides shall number the first page of each exhibit with a single series of consecutive numbers. When an exhibit consists of more than one page, each page of the exhibit must bear a consecutive control number or some other consecutive page number. 

32. At the final prehearing conference, counsel will be required to introduce all

exhibits they intend to introduce at trial. The parties shall confer and eliminate duplicative exhibits in advance of the final prehearing conference and, if necessary, during trial. To that end, the parties shall agree in advance of the final prehearing conference to the identification of joint exhibits. Counsel shall contact the court reporter regarding submission of exhibits.

Page Limitations

33. All pretrial and posttrial briefing addressed in this paragraph shall be per Respondent Group (for avoidance of doubt, Complaint Counsel will have an equal limitation of pages).  Pretrial briefs shall not exceed fifty pages per sideRespondent Group, post-trial initial briefs shall not exceed seventy-five pages per sideRespondent Group, post-trial reply briefs shall not exceed fifty pages per sideRespondent Group, and post-trial initial findings of fact and conclusions of law shall not exceed one hundred pages per sideRespondent Group, unless otherwise agreed to by the parties or ordered by the ALJ.	Comment by Author: Respondents request this change, Complaint counsel disagrees. 

Respondent comment - Respondent Counsel request the ability to submit their own briefs for each of the three Respondent Groups.
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Matt Parrott

Matthew C. Parrott

949.451.3823
MParrott@gibsondunn.com

GIBSON DUNN
Gibson, Dunn & Crutcher LLP
3161 Michelson Drive Suite 1200, Irvine, CA 92612-4412

From: Justin T. Heipp <Hei RuleGarza.com>

Sent: Friday, October 18, 2024 7:36 AM

To: dgross@ftc.gov

Cc: regeland@ftc.gov; ablackl @ftc.gov; Mainigi, Enu <emainigi@wc.com>; Singer, Craig <csinger@wc.com>;
Cowie, Mike <Mike.Cowie@dechert.com>; Habash, Rani <rani.habash@dechert.com>; Hansell, Sophia A.
<SHansell@gibsondunn.com>; Perry, Michael J. <MJPerry@gibsondunn.com>; Parrott, Matthew C.
<MParrott@gibsondunn.com>; EXT spyser@wc.com <spyser@wc.com>; Charles F. (Rick) Rule
<Rule@RuleGarza.com>; Dan Howley <Howley@RuleGarza.com>; Margot Campbell
<Campbell@RuleGarza.com>; Milici, Jennifer <Jennifer.Milici@wilmerhale.com>; Lange, Perry
<Perry.Lange@wilmerhale.com>; O'Toole, John W. <John.O'Toole@wilmerhale.com>; atabor@ftc.gov
Subject: FW: Docket 9437, Caremark Rx, Zinc Health Services, et al. - 10.11.2024 Order Setting Prehearing
Scheduling Conference

Dear Ms. Gross and Counsel:

The following individuals will be participating at the Prehearing Scheduling Conference on October 21 on
behalf of Respondents Express Scripts, Inc.; Evernorth Health, Inc.; Medco Health Services, Inc.; and Ascent
Health Services LLC:

e Dan Howley, Rule Garza Howley LLP — Lead Attorney
e Charles F. (Rick) Rule, Rule Garza Howley LLP

e Margot Campbell, Rule Garza Howley LLP

e Justin Heipp, Rule Garza Howley LLP

e Jennifer Milici, WilmerHale

e Perry Lange, WilmerHale

e John O’Toole, WilmerHale

Best regards,
Justin Heipp

R_L.'] E Justin T. Heipp
Counsel

GARZA
+1202 843 9270 (Direct) | +1 314 704 7873 (Mobile)
H(‘)\!{.-‘L[;Y Hei RuleGarza.com | www.rulegarza.com
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This e-mail message is intended only for the use of the individual or entity to which it is addressed
and may contain information that is privileged, confidential and exempt from disclosure. If you
are not the intended recipient, please do not disseminate, distribute or copy this
communication, by e-mail or otherwise. Instead, please notify Rule Garza Howley LLP
immediately by return e-mail (including the original message in your reply) and by telephone (you
may call us at 202-843-9280) and then delete and discard all copies of the e-mail. Thank you.

From: Gross, Dana <DGROSS@ftc.gov>

Sent: Friday, October 11, 2024 11:33 AM

To: Egeland, Rebecca <regeland@ftc.gov>; Black, Armine <ablackl @ftc.gov>; emainigi@wc.com
<EMainigi@wc.com>; csinger@wc.com <csinger@wc.com>; mike.cowie@dechert.com
<mike.cowie@dechert.com>; rani.habash@dechert.com <rani.habash@dechert.com>; Charles F. (Rick)
Rule <Rule@RuleGarza.com>; Dan Howley <Howley@RuleGarza.com>; Jennifer.Milici@wilmerhale.com
<Jennifer.Milici@wilmerhale.com>; john.o'toole@wilmerhale.com <john.o'toole@wilmerhale.com>;
SHansell@gibsondunn.com <SHansell@gibsondunn.com>; SWeissman@gibsondunn.com
<SWeissman@gibsondunn.com>

Cc: Tabor, April <atabor@ftc.gov>; Christie, Joel <JCHRISTIE@ftc.gov>; Zylberglait, Pablo
<PZYLBERGILAIT @ftc.gov>; Winker, Erik <ewinker@ftc.gov>; Williams, Sherri CTR <swilliams3@ftc.gov>;

DocumentProcessing <DocumentProcessing@ftc.gov>
Subject: Docket 9437, Caremark Rx, Zinc Health Services, et al. - 10.11.2024 Order Setting Prehearing
Scheduling Conference

Dear Counsel:

Attached is a courtesy copy of the Order Setting Prehearing Scheduling Conference issued today by Judge
Chappell. Call access information will be provided to the parties in advance of the conference, via email.

This is a scheduling conference, not an evidentiary hearing. All pleadings in this case have been
reviewed. Therefore, no case overviews or summaries need be or will be heard.

The Office of Administrative Law Judges (“OALJ”) will send courtesy copies of orders to the parties. To
receive communications from the OALJ, please forward the name and email addresses of two designated
individuals or provide a group distribution list for each party.

In addition, please provide a list with the names of individuals participating at the Prehearing Scheduling
Conference by 11:00 a.m. Eastern Time on October 18, 2024. The lead attorney or the attorney designated to
speak on behalf of your party should be indicated.

All communications or requests made to OALJ should be sent to oalj@ftc.gov.

Regards,

Dana L. Gross

Legal Admin Specialist

Office of Administrative Law Judges
Federal Trade Commission

dgross@fte.gov
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This message may contain confidential and privileged information for the sole use of the intended recipient.
Any review, disclosure, distribution by others or forwarding without express permission is strictly prohibited. If
it has been sent to you in error, please reply to advise the sender of the error and then immediately delete
this message.

Please see our website at https://www.gibsondunn.com/ for information regarding the firm and/or our privacy
policy.

This message and any attachments are intended only for the addressee and may contain information that is privileged and
confidential. If you have received this message in error, please do not read, use, copy, distribute, or disclose the contents of the
message and any attachments. Instead, please delete the message and any attachments and notify the sender immediately.
Thank you.
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Caremark Rx, LLC,

Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
DOCKET NO. 9437
Medco Health Services, Inc.,
Ascent Health Services LLC,
OptumRx, Inc.,

OptumRx Holdings, LLC, and

Emisar Pharma Services LLC,

Respondents.

e e e e N e e e N N e N N N N e S e N S N

PROPOSED
SCHEDULING ORDER

\December 3,2024 Complaint Counsel serves preliminary proposed witness

list (not including experts), which will include no more than 35

individuals, with a brief summary of the proposed testimony.

December 17, 2024 Respendents-Each Respondent group' serves its serve preliminary

proposed witness list (not

including experts), which will include no more than 15 individuals L - { Commented [A1]: This is a joint change to which all
parties agree.

! “Respondent group” refers to Respondents that are represented by the same counsel. For the avoidance of doubt
the Respondent groups are: (1) Caremark Rx, LL.C, and Zinc Health Services, LLC, (2) Express Scripts, Inc
Evernorth Health, Inc., Medco Health Services, Inc., and Ascent Health Services LLC, and (3) OptumRx, Inc.
OptumRx Holdings, LLC, and Emisar Pharma Services LLC.
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December 27,

2024 -

January 10, 2025 -

May 2, 2025

May 30, 2025

June 13, 2025

June 27, 2025

July 1, 2025

July 11, 2025

July 15, 2025

PUBLIC
PUBLIC
with a brief summary of the proposed testimony.
Complaint Counsel serves proposed expert witness list.
lEach Respondent groups serves proposed expert witness 1ist.|7 _ -~ | Commented [A2]: Respondents request this change,

not appear on either side’s preliminary lists—provided that the
discovery is propounded within two weeks of that witness’s

and admissibility of exhibits.

Deadline for parties to serve requests for admissions, except for
requests for admissions for purposes of authenticity and
admissibility of documents.

Close of fact discovery, except for discovery permitted under Rule
3.24(a)(4), depositions of experts, and discovery for purposes of
authenticity and admissibility of exhibits.

Complaint Counsel serves expert witness reports.

Complaint Counsel serves final proposed witness and exhibit lists,
including depositions, copies of all proposed exhibits (except for
demonstrative, illustrative, or summary exhibits and expert-related
exhibits), the basis of admissibility for each proposed exhibit, and
a brief summary of the testimony of each witness. Complaint
Counsel’s final proposed witness list shall include no more than
twenty-five fact witnesses.

Complaint Counsel provides the Administrative Law Judge (ALJ)
with courtesy copies of final proposed witness and exhibit lists, the
basis of admissibility for each proposed exhibit, and a brief
summary of the testimony of each witness, including expert
witnesses.

Respondents serve expert witness reports. Respondents’ expert
reports shall include (without limitation) rebuttal, if any, to
Complaint Counsel’s expert witness report(s).

Parties intending to offer confidential materials of an opposing
party or non-party as evidence at the hearing must provide notice
to the opposing party or non-party, pursuant to 16 C.F.R.

§ 3.45(b).2

2 The Standard Protective Order states that if a party or third party wishes in camera treatment for a document or

****** =

~
~
~

\
\

\
\

Complaint Counsel disagrees.

Commented [A3]: Respondent comment - The parties are
in joint discussion over a potential forthcoming motion to
call additional expert witnesses pursuant to Rule 3.31A(b).

Commented [A4]: Complaint Counsel request the
following dates, Respondents disagree:

April 11 - Deadline for RFPs, etc.
May 9 - Deadline for RFAs

May 23 - Close of fact discovery
June 18 - CC expert reports due
July 9 - RC expert reports due
July 23 - CC rebuttal reports

Respondents request the following dates, Complaint
Counsel disagree:

May 2 - Deadline for RFPs, etc. (no change)

May 9 - Deadline for RFAs

June 6 - Close of fact discovery (one week earlier than
original)

June 13 - CC expert reports due (one week after close of fact
discovery)

\ July 9 - RC expert reports due (3.5 weeks after CC report)
'l July 23 - CC rebuttal reports (2 weeks after RC reports)

Commented [A5]: This is a joint change to which all
parties agree.
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July 15, 2025

July 23,2025

July 29, 2025

August 5, 2025

August 5, 2025

August 5, 2025
August 12, 2025

August 12, 2025

PUBLIC

Respondents serve final proposed witness and exhibit lists,
including depositions, copies of all proposed exhibits (except for
demonstrative, illustrative, or summary exhibits and expert-related
exhibits), the basis of admissibility for each proposed exhibit, and
a brief summary of the testimony of each witness. Respondents’
final proposed witness list shall include no more than

fifteen fact witnesses_per Respondent group. Respondent groups
may examine other Respondent group’s witnesses

Respondents provide the ALJ with courtesy copies of final
proposed witness and exhibit lists, the basis of admissibility for
each proposed exhibit, and a brief summary of the testimony of
each witness, including expert witnesses.

Complaint Counsel to identify rebuttal expert witness(es) and serve
rebuttal expert witness report(s). Any such reports are to be limited
to rebuttal of matters set forth in Respondents’ expert witness
reports. If material outside the scope of fair rebuttal is presented,
Respondents will have the right to seek appropriate relief (such as
striking Complaint Counsel’s rebuttal expert witness report(s) or
seeking leave to submit surrebuttal expert witness report(s)).

Deadline to file motions for in camera treatment of proposed trial
exhibits. See Additional Provision 15.

(including rebuttal expert witnesses) and exchange expert-related
proposed exhibits.

Deadline for parties to file motions in limine to preclude
admission of evidence. See Additional Provision 16.

Deadline for parties to file responses to motions for in camera
treatment of proposed exhibits.

Complaint Counsel files pretrial brief supported by legal authority.

Deadline for parties to file responses to motions in limine to
preclude admission of evidence.

Parties exchange objections to final proposed witness lists and
exhibit lists, serving courtesy copies on the ALJ. Parties are to

transcript that a party intends to introduce into evidence, that party or third party shall file an appropriate motion
with the ALJ within five days after it receives notice of a party’s intent to introduce such material. Appendix A to
Commission Rule 3.31. Commission Rule 3.45(b) states that parties who seek to use material obtained from a third
party subject to confidentiality restrictions must demonstrate that the third party has been given at least ten days’
notice of the proposed use of such material. To resolve this apparent conflict, this Scheduling Order requires that the
parties provide at least ten days’ notice to the opposing party or third parties to allow for the filing of motions for in

camera treatment.

PUBLIC

— - | Commented [A6]: Respondents request this change,
Complaint Counsel disagrees.

| Commented [A7]: Respondents request this change,
Complaint Counsel disagrees.

Respondent comment - Expert depositions must be
completed between July 23 and this date.

CC proposes 6 days for these depositions.

RC proposes 13 days.
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August 19, 2025

August 19, 2025

August 26, 2025

August 27, 2025

PUBLIC

review the Commission’s Rules on the admissibility of evidence
before filing objections to exhibits and only raise objections that
are necessary and valid.

Parties exchange proposed stipulations as to law, facts, the
admissibility of proposed exhibits, and the expertise of any expert
witnesses.

supported by legal authority.

Final prehearing conference begins at 10:00 a.m. Eastern Time.
The parties shall meet and confer prior to the final prehearing
conference regarding trial logistics and proposed stipulations as to
law, facts, admissibility of exhibits, and expertise of any expert
witnesses. To the extent the parties have agreed to stipulate to any
issues of law, facts, admissibility of exhibits, and/or expertise of
any expert witnesses, the parties shall prepare a list of such
stipulations and submit a copy of the stipulations to the ALJ one
business day prior to the final prehearing conference. At the final
prehearing conference, the parties’ list of stipulations shall be
marked as “JX1” and signed by each party, and the list shall be
offered into evidence as a joint exhibit. No signature by the ALJ is
required. Any subsequent stipulations may be offered as agreed to
by the parties.

Also at the final prehearing conference, the parties may present
any objections to the final proposed witness lists and proposed
exhibits. All proposed exhibits will be admitted or excluded to the
extent practicable. To the extent the parties agree to the
admissibility of proposed exhibits, the parties shall prepare a list
identifying each proposed exhibit to which admissibility is
stipulated, which shall be offered into evidence as a joint exhibit
marked as “JX2” and signed by each party. No signature by the
ALJ is required.

Evidentiary Hearing begins at 10:00 a.m. Eastern Time.

‘Respondents will move the Commission to change the hearing date from the currently scheduled

August 27, 2025, to September 15, 2025; Complaint Counsel will not oppose this motion. If this

PUBLIC

~ - | Commented [A8]: Respondents request this change,
Complaint Counsel disagrees.

short extension is granted, the parties may jointly move to adjust the dates above.

ADDITIONAL PROVISIONS

_— — | Commented [A9]: This is a joint change to which the

parties agree.
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Filings

1. For all papers that are required to be filed with the Office of the Secretary, the
parties shall serve a courtesy copy on the Office of the Administrative Law Judges (OALJ) by
email to: oalj@ftc.gov. The courtesy copy should be transmitted at or shortly after the time of
any electronic filing with the Office of the Secretary. Courtesy copies must be transmitted to the
OALJ by email directly and the FTC E-filing system shall not be used for this purpose.
Certificates of service for any pleading shall not include the email address of any particular
OALJ personnel, but rather shall designate only 600 Pennsylvania Ave., NW, Rm. H-110,
Washington, DC, 20580 as the place of service. The subject line of all submissions to
oalj@ftc.gov shall set forth the docket number, case name, and title of the submission. The
parties are not required to serve a courtesy copy on the OALJ in hard copy, except upon request.
Discovery requests and discovery responses are to be exchanged between the parties and shall
not be submitted to the OALJ.

2. The parties shall serve each other by email and shall include “Docket 9437~
in the subject line. All attached documents shall be in .pdf format. In the event that service by
email is not possible, the parties may serve each other through any method authorized under the
Commission’s Rules of Practice. 16 C.F.R. § 4.4.

3. Each pleading that cites to an unpublished opinion(s) or opinion(s) not available
on LEXIS or WESTLAW shall include a copy of such opinion(s) as an exhibit.

4. Each motion (other than a motion to dismiss, motion for summary decision, or
a motion for in camera treatment) shall be accompanied by a separate signed statement
representing that counsel for the moving party has conferred in good faith with opposing counsel
in an effort to resolve the issues raised by the motion, describing those efforts. In addition,
pursuant to Rule 3.22(g), for each motion to quash filed pursuant to Rule 3.34(c), each motion to
compel or determine sufficiency pursuant to Rule 3.38(a), or each motion for sanctions pursuant
to Rule 3.38(b), the required signed statement must also recite the date, time, and place of each
conference between counsel and the names of all parties participating in each such conference.
Motions that fail to include such separate statement may be denied on that ground.

5. By signing and presenting a pleading, written motion, or other filing, an attorney
or pro se litigant certifies that either: (1) no portion of the filing was drafted by generative
artificial intelligence (“Al”) (such as ChatGPT, Microsoft Copilot, Harvey.Al, or Google
Gemini), or (2) any language in the filing that was drafted by generative Al was checked for
accuracy by human attorneys or paralegals using printed legal reporters and/or online legal
databases. Any filing that fails to comply with these mandatory certification requirements may be
stricken on that ground.

6. Inrelevant part, Rule 3.22(c) states:
All written motions shall state the particular order, ruling, or action
desired and the grounds therefor. Memoranda in support of, or in

opposition to, any dispositive motion shall not exceed 10,000 words.
Memoranda in support of, or in opposition to, any other motion shall not

5

PUBLIC
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exceed 2,500 words. Any reply in support of a dispositive motion shall not
exceed 5,000 words and any reply in support of any other motion
authorized by the Administrative Law Judge or the Commission shall not
exceed 1,250 words.

If a party chooses to submit a motion without a separate memorandum, the word count
limits of Rule 3.22(c) apply to the motion. If a party chooses to submit a motion with a separate
memorandum, absent prior approval of the ALJ, the motion shall be limited to 750 words and the
word count limits of Rule 3.22(c) apply to the memorandum in support of the motion. This
provision applies to all motions filed with the ALJ, including those filed under Rule 3.38.

7. If papers filed with the Office of the Secretary contain in camera or confidential
material, the filing party shall mark any such material in the complete version of their submission
with {bold font and braces}. 16 C.F.R. § 3.45(¢). Parties shall be aware of the rules for filings
containing such information, including Rule 4.2.

Discovery

8. \For purposes of discovery, there are three Respondent parties. Each Respondent
group is a single r)artv.‘

subparts, except that there shall be no limit on the number of requests for admission for
authentication and admissibility of exhibits. There is no limit to the number of sets of discovery
requests the parties may issue, so long as the total number of each type of discovery request,
including all subparts, does not exceed these limits.

9:10. The parties will serve any objection to a document request within ten business
days of service of the request. The parties will meet and confer to attempt to resolve any disputes
and to discuss timing of production within three business days of the objection being served. The
party responding to a document request will make a good-faith effort to produce responsive
documents as expeditiously as possible, including by making productions on a rolling basis.

16:11. Compliance with the scheduled close of discovery requires that the parties serve
subpoenas and discovery requests sufficiently in advance of the discovery cut-off date and that
all responses and objections will be due on or before that date, unless otherwise noted. Any
motion to compel a response to a discovery request or to seek certification of a request for court
enforcement of a non-party subpoena shall be filed within thirty days of service of the response
and/or objection to the discovery request or within twenty days after the close of discovery,
whichever first occurs; except that, where the parties have been engaged in negotiations over a
discovery dispute, including negotiations with any non-party with regard to a subpoena, the
deadline for the motion to compel shall be five business days of reaching an impasse.

HTMRuIe 3.33(c) deposition notices of each Respondent group shall be permitted,
with the total deposition time of each Respondent group being limited to 8 hours.L 77777777
Depositions of all individuals designated as representatives for purposes of a 3.33(c) deposition
notice shall count as one deposition for purposes of this paragraph, even if the noticed entity

6

PUBLIC

~ -~ | Commented [A10]: This is a joint change to which the
parties agree.

|

_ — | Commented [A11]: Complaint Counsel request this
change, Respondents disagree.

~ — | Commented [A12]: Complaint Counsel request this
change, Respondents disagree.
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designates multiple individuals to provide testimony. The parties shall consult and coordinate the
time and place of the deposition prior to confirming any deposition. The parties shall use
reasonable efforts to reduce the burden on witnesses noticed for depositions and to accommodate
witness schedules. The deposition of any person may be recorded by video, provided that the
deposing party notifies the deponent and all parties of its intention to record the deposition by
video at least five days in advance of the deposition. No Rule 3.33(c) deposition, whether

recorded by video or otherwise, may exceed a single, seven-hour day, unless otherwise agreed to

by the parties or ordered by the ALJ. The parties Mintend to }agﬁreﬁeﬁupon and submit to the ALJ

a remote deposition protocol.

12.13. The parties shall serve upon one another, at the time of issuance, copies of all
subpoenas for documents and subpoenas for testimony. For subpoenas for testimony, the party
seeking the deposition shall consult with the other parties before the time and place of the
deposition is scheduled. - Unless-the-parties-otherwiseagree_For any witness who separately
engaged or whose testimony concerns more than one Respondent group, each Respondent group
will be allocated up to three and a half hours of record time (“Extended Depositions”). Unless
the parties otherwise agree and except for Extended Depositions, at the request of any party, the
time and allocation for a non-party deposition that has been cross-noticed shall be divided evenly
between each side. If beth-Complaint Counsel and one or more Respondent group Respendents
notice any non-party fact deposition (including any Rule 3.33(c) deposition), the seven hours of
record time will be divided equally between them-sides. Unused time in any side’s allocation of

deposition time shall not transfer to the other side. To the extent a deposition involves a non-
party and is not cross-noticed, the party who did not notice the deposition will have thirty
minutes available to them and the party seeking the deposition will have six hours and thirty
minutes. \For purposes of allocating deposition time under this Scheduling Order, former
employees, consultants, agents, contractors, or representatives of the parties are considered party
witnesses if they are represented by Respondents’ counsel or if any Respondent is paying for the

PUBLIC

g - TCommented [A13]: Respondents request this change,

Complaint Counsel disagrees.

- 7| Commented [A14]: This is a joint change to which all
parties agree.

Complaint Counsel disagrees.

g - TCommented [A15]: Respondents request these changes,

|

any deposition of a non-party that provided a declaration, the side that obtained the declaration
will have one hour of record time, and the other side will have six hours of record time.

13-14. Every documentary subpoena to a non-party shall include a cover letter requesting
that (1) the non-party Bates-stamp each document with a production number and any applicable
confidentiality designation prior to producing it and (2) the non-party provide to the other parties
copies of all productions at the same time as they are produced to the requesting party. If a non-
party fails to provide copies of productions to both sides, within three business days of receiving
the documents, the requesting party shall produce all materials received pursuant to the non-party
subpoena, as well as all materials received voluntarily in lieu of a subpoena, including
declarations or affidavits obtained from a non-party. If a party serves a non-party subpoena for
the production of documents or electronically stored information and a subpoena commanding
attendance at a deposition, the deposition date must be at least seven calendar days after the
original return date for the document subpoena, unless a shorter time is required by unforeseen
logistical issues in scheduling the deposition, or a non-party produces those documents at the
time of the deposition, as agreed to by all parties involved.

1+4:15. A party that obtains a declaration, note of support, or affidavit from a party or
non-

g - TCommented [A16]: Complaint Counsel request this

change, Respondents disagree.

~ - | Commented [A17]: Respondents request this change,
Complaint Counsel disagrees.
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party witness will promptly produce it to the other party(ies), and in any event not later than (1)
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calendar days before the end of fact discovery. Declarations, notes of support, or affidavits
produced after this date shall not be admitted into evidence or used in the administrative
proceeding except upon a showing of good cause. The parties reserve all rights and objections
with respect to the use and/or admissibility of any declaration, note of support, or affidavit. No
declaration, note of support, or affidavit will be admitted unless a fair opportunity was available
to depose the declarant.

Motions

1+5:16. If a party intends to offer confidential materials of an opposing party or non-party
into evidence at the hearing, in providing notice to such non-party, the party is required to inform
each non-party of the strict standards for motions for in camera treatment for evidence to be
introduced at trial. 16 C.F.R. § 3.45; In re Otto Bock Healthcare North American, 2018 WL
3491602, at *1 (July 2, 2018); In re 1-800 Contacts, Inc., 2017 FTC LEXIS 55 (Apr. 4, 2017).
Motions for in camera treatment must be supported by a declaration or affidavit by a person
qualified to explain the confidential nature of the documents. /n re 1-800 Contacts, Inc.,2017
FTC LEXIS 55 (Apr.4, 2017); In re North Texas Specialty Physicians, 2004 FTC LEXIS 66
(Apr. 23, 2004). Each party or non-party that files a motion for in camera treatment shall provide
one copy of the documents for which in camera treatment is sought to the ALJ.

1+6:17. Motions in limine are strongly discouraged. Motion in limine refers “to any
motion, whether made before or during trial, to exclude anticipated prejudicial evidence before
the evidence is actually offered.” In re Daniel Chapter One, 2009 FTC LEXIS 85, *18-20 (Apr.
20, 2009) (citing Luce v. United States, 469 U.S. 38, 40 n.2 (1984)). Evidence should be
excluded in advance of trial on a motion in limine only when the evidence is clearly inadmissible
on all potential grounds. /d. (citing Hawthorne Partners v. AT&T Technologies, Inc., 831 F.
Supp. 1398, 1400 (N.D. I11. 1993); SEC v. U.S. Environmental, Inc., 2002 U.S. Dist. LEXIS
19701, at *5-6 (S.D.N.Y. Oct. 16, 2002)). Moreover, the risk of prejudice from giving undue
weight to marginally relevant evidence is minimal in a bench trial such as this where the ALJ is
capable of assigning appropriate weight to evidence.

Witnesses

1+7:18. The final proposed witness lists shall represent counsel’s good faith designation
of

all potential witnesses whom the parties reasonably expect may be called upon in their case-in-
chief. A general designation that a party reserves the right to call anyone on the opposing party’s
witness list is insufficient. A party shall promptly notify the opposing party of changes to witness
lists to facilitate completion of discovery within the dates of this Scheduling Order. The final
proposed witness lists may not include additional witnesses not listed in the preliminary
proposed witness lists, who have not been deposed, or for whom affidavits/declarations have not
been submitted, unless by consent of all parties, or, if the parties do not consent, by an order of
the ALJ upon a showing of good cause.

1+8:19. If any party wishes to offer a rebuttal witness other than a rebuttal expert
witness, the party shall file a request in writing in the form of a motion to request a rebuttal
witness. That motion shall be filed as soon as possible after the testimony sought to be rebutted is

8
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known and shall include: (a) the name of any witness being proposed (b) a detailed description of
the rebuttal evidence being offered; (c) citations to the record, by page and line number, to the
evidence that the party intends to rebut; and (d) shall demonstrate that the witness the party seeks
to call has previously been designated on its witness list or adequately explain why the requested
witness was not designated on its witness list.

19:20. Witnesses shall not testify to a matter unless sufficient evidence is introduced to
support a finding that the witness has personal knowledge of the matter. F.R.E. 602.

206:21. Witnesses not properly designated as expert witnesses shall not provide opinions
beyond what is allowed in F.R.E. 701.

21:22. The parties are required to comply with Rule 3.31A and with the following:
(a) At the time an expert is first listed as a witness by a party, that party shall provide to
the other parties:

(i) Materials fully describing or identifying the background and qualifications of the
expert, all publications authored by the expert within the preceding ten years, and all prior cases
in which the expert has testified or has been deposed within the preceding four years; and

(i1) Transcripts of such testimony in the possession, custody, or control of the
producing party or the expert, except that transcript sections that are under seal in a separate
proceeding need not be produced.

(b) At the time an expert witness report is produced, the producing party shall provide to
the other parties all documents and other written materials relied upon by the expert in
formulating an opinion in this case, subject to the provisions of paragraph (g) below, except that
documents and materials already produced in the case need only be listed by Bates number.

(c) It shall be the responsibility of a party designating an expert witness to ensure that the
expert witness is reasonably available for deposition in keeping with this Scheduling Order.
Unless otherwise agreed to by the parties or ordered by the ALJ, expert witnesses shall be
deposed only once and each expert deposition shall be limited to one day for seven hours.

(d) Each expert witness report shall include a complete statement of all opinions to be
expressed and the basis and reasons therefor; the data or other information ensidered-relied

support for the opinions; the qualifications of the expert; and the compensation to be paid for the
study and testimony.

(e) A party may not discover facts known or opinions held by an expert witness who has
been retained or specially employed by another party in anticipation of this litigation or
preparation for hearing and who does not provide an expert report or will not act as a testifying
expert.

(f) At the time of service of the expert witness reports, a party shall provide opposing
counsel:

(i) A list of all commercially-available computer programs used by the expert
witness in the preparation of the report;

1
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(i1) A copy of all data sets used by the expert witness, in native file format and
processed data file format; and

(iii) All customized computer programs used by the expert witness in the preparation
of the report or necessary to replicate the findings on which the expert witness’ report is based.

(g) Expert witnesses’ disclosures and reports shall comply in all respects with Rule
3.31A, except that neither side must preserve or disclose:

(i) Any form of communication or work product shared between any of the parties’
counsel and their expert witness(es), or between any of the expert witnesses themselves;

(i1) Any form of communication or work product shared between an expert witness
and persons assisting the expert witness;

(iii) An expert witness’ notes, unless they constitute the only record of a fact or an
assumption relied upon by the expert witness in formulating an opinion in this case;

(iv) Drafts of expert witness reports, analyses, or other work product; or

(v) Data formulations, data runs, data analyses, or any database-related operations not
relied upon by the expert witness in the opinions contained in the expert witness’ report.

22.23. If the expert witness reports prepared for either party contain confidential
information that has been granted in camera treatment, the party shall prepare two versions of its
expert witness report(s) in accordance with Additional Provision 7 of this Scheduling Order and
Rule 3.45(e).

23-24. An expert witness’s testimony is limited to opinions contained in that expert
witness’ report provided to the opposing party. No opinion will be considered, even if included in
an expert report, if the underlying and supporting documents and information have not been
properly provided to the opposing party. Unless an expert witness is qualified as a fact witness,
an expert witness shall provide opinion testimony; expert testimony is not considered for the
purpose of establishing the underlying facts of the case.

Proceedings

25. [The parties understand that there is a possibility that the evidentiary hearing in this
matter may be conducted remotely by video conference and express a preference to conduct

PUBLIC

the evidentiary hearing in this matter in person. l

24-26. In the event that the evidentiary hearing in this matter is conducted remotely by
video conference, in advance of the hearing, the parties may take expert depositions for the
purpose of perpetuating trial testimony (i.e., a trial deposition) and submit such trial testimony as
an exhibit in lieu of presenting the expert’s live testimony at the hearing. This trial deposition
may be conducted in addition to any deposition of an expert witness for purposes of discovery
(discovery deposition). Although a party may submit trial depositions in lieu of live video
testimony at trial for all expert witnesses in the case, a party may elect to conduct trial
depositions for all or fewer than all experts.

25:27. The final exhibit lists shall represent counsel’s good faith designation of all trial

10
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exhibits other than demonstrative, illustrative, or summary exhibits. Additional exhibits may be
added after the submission of the final exhibit lists only by consent of all parties, or, if the parties
do not consent, by an order of the ALJ upon a showing of good cause.

26:28. Properly admitted deposition testimony and properly admitted investigational
hearing transcripts are part of the record and need not be read in open court. Videotape
deposition excerpts that have been admitted in evidence may be presented in open court only
upon prior approval by the ALJ.

27.29. The parties shall provide to one another, the ALJ, and the court reporter at least
forty-eight hours in advance, not including weekends and holidays, a list of all witnesses to be
called on each day of the hearing, subject to possible delays or unforeseen circumstances.

Exhibits

28-30. The parties shall provide one another with copies of any demonstrative,
illustrative,
or summary exhibits (other than those prepared for cross-examination) twenty-four hours before
they are used with a witness.

29:31. Complaint Counsel’s exhibits shall bear the designation “PX,” Respondents’
exhibits shall bear the designation “RX,” and joint exhibits shall bear the designation “JX,” or
some other appropriate designation. Complaint Counsel’s demonstrative exhibits shall bear the
designation “PXD” and Respondents’ demonstrative exhibits shall bear the designation “RXD,”
or some other appropriate designation. If demonstrative exhibits are used with a witness, the
exhibit will be marked and referred to for identification only. Any demonstrative exhibits
referred to by any witness may be included in the trial record, but they are not part of the
evidentiary record and may not be cited to support any disputed fact. Both sides shall number the
first page of each exhibit with a single series of consecutive numbers. When an exhibit consists
of more than one page, each page of the exhibit must bear a consecutive control number or some
other consecutive page number.

30:32. At the final prehearing conference, counsel will be required to introduce all
exhibits they intend to introduce at trial. The parties shall confer and eliminate duplicative
exhibits in advance of the final prehearing conference and, if necessary, during trial. To that end,
the parties shall agree in advance of the final prehearing conference to the identification of joint
exhibits. Counsel shall contact the court reporter regarding submission of exhibits.

Page Limitations

31.33. ‘All pretrial and posttrial briefing addressed in this paragraph shall be per
Respondent Group (for avoidance of doubt, Complaint Counsel will have an equal limitation
of pages). Pretrial briefs shall not exceed fifty pages per sideRespondent Group, post-trial
initial briefs shall not exceed seventy-five pages per sideRespondent Group, post-trial reply
briefs shall not exceed fifty pages per sideRespondent Group, and post-trial initial findings of
fact and conclusions of law shall not exceed one hundred pages per sideRespondent Group,
unless otherwise agreed to by the parties or ordered by the ALJ l
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(A1l participants are reminded of the prohibitions
regarding photographing, recording, and broadcasting of court
proceedings in accordance with Local Rule 13.02. Participants
who violate the rule may face sanctions up to and including
denial of entry to future hearings, or any other sanctions
deemed necessary by the judicial officer.)

February 3, 2025

(The proceedings commenced at 1:35 p.m.)

(The following proceedings were held in open court:)

THE COURT: We're here on the record in the matter
of Express Scripts, et al. v. Federal Trade Commission. This
is Case No. 4:24-cv-1549-MTS. We're here today to hear
arguments on the plaintiffs' motion for preliminary injunction.

I will -- a 1ot of folks here. So I will, for the
purpose of the record, though, ask everyone on behalf of
Plaintiffs to go ahead and make an appearance for the record.

MR. LANGE: Your Honor, Perry Lange from WilmerHale
for the Express Scripts plaintiffs.

MS. MILICI: Jennifer Milici from wilmerHale for the
Express Scripts plaintiffs.

MR. SMITH: Christopher smith from Husch Blackwell
for the Express Scripts plaintiffs.

MR. PYSER: Steven Pyser from williams and Connolly
for the Caremark plaintiffs.

MR. ROZEN: Matthew Rozen from Gibson Dunn for the

Preliminary Injunction Hearing - February 3, 2025
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Optum Rx plaintiffs.

THE COURT: A1l right. And how about on behalf of
the FTC?

MR. RESAR: Alexander Resar from the Department of
Justice, Civil Division.

MR. DANIEL: And Christian Daniel from the
Department of Justice, Civil Division, for the Federal Trade
commission defendants.

THE COURT: A1l right. And you have representatives
from the FTC with you?

MR. DANIEL: Yes, Your Honor. Ben and Barrett are
both representatives of the FTC.

THE COURT: oOkay. A1l right. Good afternoon,
everyone.

How are we going to handle the arguments? who's
going to be making them on behalf of the plaintiffs?

MR. LANGE: I'11l be arguing them on behalf of the
plaintiffs, Your Honor.

THE COURT: okay. Then who's going to be over here?

MR. RESAR: Your Honor --

THE COURT: You're going to split it, right?

MR. RESAR: Yes, we're splitting it. I'11l be taking
the Article III arguments as well as irreparable harm.

MR. DANIEL: I will take Article II with regard to

Due Process Clause, Your Honor.

Preliminary Injunction Hearing - February 3, 2025
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THE COURT: A1l right. Go ahead. 1It's your motion.
I'lT hear from you.

MR. LANGE: Good afternoon, Your Honor. Again, my
name is Perry Lange of the wilmerHale firm for the Express
Scripts plaintiffs.

If I may, Your Honor, I don't know if you're having
us on the clock today, but if I could observe a few minutes of
time for rebuttal at the end.

THE COURT: Yeah. I mean, I think -- what did you
ask for? How much time did you want?

MR. LANGE: Your Honor, I think the government asked
for about 30 minutes a side, and we're happy to do whatever
Your Honor wants.

THE COURT: 1I'11 give both sides 30 minutes. And if
you need a little extra time for rebuttal, I'1lT allow that as
well. You can do your 30 minutes, and then we'll figure it out
afterward.

MR. LANGE: oOkay.

THE COURT: Go ahead.

MR. LANGE: Thank you, Your Honor.

Your Honor, Plaintiffs, the three largest Pharmacy
Benefit Managers, are being forced to defend themselves in a
forum that is rigged against them from beginning to end. No
one has prevailed against the Federal Trade Commission in 1its

in-house process in at least a quarter century. For over

Preliminary Injunction Hearing - February 3, 2025
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25 years, the FTC has always won in its administrative court.
The FTC's process 1is unfair and it is unconstitutional.

we're here today to ask the Court to enjoin the
FTC's proceedings for the duration of this case before Your
Honor. At the end of this case, we'll ask the Court to enjoin
it permanently, but today we're asking for a pause in the FTC's
unfair and unconstitutional proceeding to give us the
opportunity to be heard on the merits of our constitutional
claims before we are injured further.

Plaintiffs seek to enjoin the FTC's unconstitutional
adjudication on three grounds. First, Article III of the
Constitution requires a federal court to decide the FTC's
claims. They can't be adjudicated in-house.

Second, the proceeding is being handled by FTC
commissioners and an administrative Taw judge who are protected
from removal by the President. Article II does not permit
this.

Third, the FTC's administrative process is
fundamentally unfair and violates due process. It combines the
prosecutor and judge and the same commissioners, and for at
least the past 25 years, the FTC has won every single case it
has brought in its administrative process. In this case, the
nonrecused commissioners have already made up their minds.

The plaintiffs are being harmed every day they are

forced to participate in this unconstitutional proceeding.

Preliminary Injunction Hearing - February 3, 2025
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There's no way to remedy that harm after the fact. ATl we can
do is stop it. But the FTC's proceeding is not only
unconstitutional, it is also unprecedented. It is seeking to
completely upend how prescription drug benefits are
administered across the United States through an enforcement
action against the three largest Pharmacy Benefit Managers. So
more than Plaintiffs' constitutional rights are at stake here.
Contracts involving prescription drug benefits for millions of
Americans are also at stake, and this is all the more reason
that the FTC's claims should be tried in a neutral Article III
court, should be prosecuted by politically accountable
leadership, and should be adjudicated through a fair process,
not a show trial where the outcome is already decided.

Now, Your Honor, I'Tl summarize briefly each of the
three reasons why the FTC's proceeding violates the
constitution. First, Your Honor, the adjudication violates
Article II1I of the Constitution. Article III says "The
judicial power shall extend to all cases, in law and equity,
arising under this Constitution, the laws of the United States,
and treaties made." As the Supreme Court explained last year
in the Jarkesy case, this sweeping language has been
interpreted to have a limited exception that allows Congress to
assign federal agencies adjudication of cases involving public
rights. Public rights involve areas where Congress has plenary

authority T1ike foreign commerce for relations with Indian

Preliminary Injunction Hearing - February 3, 2025
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tribes or areas like public benefits or public property created
by the government like veterans' benefits or government
pensions. The FTC's claims here do not involve any of these
traditional rights. 1Instead, they involve private rights, and
private rights must be adjudicated in Article III courts.

The FTC's claims here involve private rights for the
same reason the government claims in Jarkesy involves private
rights. 1In Jarkesy, which involved an action by the Securities
& Exchange commission challenging alleged fraudulent activity
under the securities laws, the government, according -- as
Jarkesy held, because the government sought to regulate
transactions between private individuals interacting in a
preexisting marketplace through claims whose causes of action
are modeled on common law, its claims had to be adjudicated in
Article III courts. And the same 1is true here. The FTC is
seeking to rewrite private contracts between PBMs and drug
manufacturers on the one hand and private contracts between
PBMs and health plan sponsors on the other. Contract rights
are the very paradigm of private rights, as courts have
recognized, including the Fifth Circuit in the Career Colleges
cases cited in Plaintiffs' briefs, and abrogating contracts
implicates private rights, as courts have likewise recognized,
including Calder v. Bull, the Trustees of Dartmouth College,
and other cases cited in Plaintiffs' reply brief. 3Just Tike 1in

Jarkesy, the FTC is using a statute here that is based on the

Preliminary Injunction Hearing - February 3, 2025
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common law. Here, the FTC's claims are brought under Section 5
of the FTC Act, which is modeled on unfair trade practice suits
that were litigated at common law. The cases cited by both the
FTC and the plaintiffs show that Section 5 of the FTC Act is
modeled on -- that's the Tanguage Jarkesy used -- modeled on
the common Taw. Jarkesy relied on that common law heritage for
the SEC's claims to conclude that they involved -- that they
involved private rights, not public rights. Here, the numerous
decisions, including the Seventh Circuit decision in Sears,
Roebuck v. FTC, the Supreme Court's decisions in R.F. Keppel,
and Schechter Poultry have likewise recognized that Section 5
of the FTC Act is modeled on the common Taw.

Now, to be sure, there's no dispute that Section 5
of the FTC Act is broader than the common law of unfair trade
practices act, but under Jarkesy, that's not the test. The
Supreme Court in Jarkesy recognized that the securities laws
prohibitions on fraud were broader than the common Taw. But
because the securities laws were, quote, modeled on common Tlaw
deception, they involved, quote, the same basic concept that
the common law prohibit. As a result, the government's claims
involved private rights and had to be brought in Article III
courts. Again, the same is true here.

There's a further independent reason, Your Honor,
why the FTC's action against the plaintiffs here have to be

adjudicated by an Article III court, and that's the FTC's

Preliminary Injunction Hearing - February 3, 2025
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remedy. The remedy here is a cease and desist order which is
basically an injunction that has to be issued by a court of
equity, not an administrative agency. By way of one example,
the FTC takes the position that its cease and desist orders are
binding on the parties 60 days after they are served unless the
order 1is appealed, basically an injunction.

Plaintiffs' second claim is violation of Article II
of the Constitution. Article II puts the executive power 1in
the President and directs that the President himself shall take
care that the laws be faithfully executed. The Constitution
places federal executive power in a single elected official to
ensure that the executive power of the United States remains
politically accountable to the American people.

Now, the Constitution recognizes that the federal
government needs additional executive officers beyond the
President to function, and the President has the power to
appoint officials below him. But the Supreme Court has long
recognized that the power to remove officials appointed by the
President comes with the President's power to appoint them.

His power to remove executive officers is critical to his
responsibility to hold the officers he appoints accountable so
that he can see that the Taws are faithfully executed.

Here, the FTC's administrative action violates
Article II for two reasons. First, under FTC Act, the FTC

commissioners can only be removed for good cause. The Supreme

Preliminary Injunction Hearing - February 3, 2025
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Court has held in recent cases such as Seila Law v. CFPB and
Collins v. Yellen that executive branch officials that wield
substantial executive power cannot be insulated from
presidential removal without violating Article II.

Now, we all know that in 1935 the Supreme Court held
in Humphrey®s Executor that the removal restrictions on the FTC
commissioners did not violate Article II because, the Court
said in Humphrey"s Executor, the FTC "exercised no part of the

executive power," end quote.

well, as the Supreme Court recognized in Seila Law,
this 1935 conclusion has not stood the test of time, and that's
true. Since 1935, Congress has granted the FTC sweeping new
executive powers. For example, since 1938, the FTC no longer
needs to present evidence in court to enforce a cease and
desist order. 1In the 1970s, Congress gave the FTC power to
bring actions directly in U.S. district court. And today, the
FTC has enforcement or administrative responsibility under more
than 80 different federal statutes.

Now, we recognize the specific holding in Humphrey"s
Executor remains binding, but we submit that this holding no
longer applies to the removal restrictions on the FTC
commissioners today because the FTC is radically different now
than it was in 1935.

The second reason the Commission's action violates

Article II 1is the triple layers of removal restrictions on
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administrative law judges, such as Chief Administrative Law
Judge Chappell who is presiding over the FTC's action against
the plaintiffs. 1In Free Enterprise Association, the Supreme
Court held that inferior officers, so officers who are
appointed by an officer who is herself appointed by the
President, cannot be insulated from presidential removal by
more than two layers of restrictions. In other words, the
Constitution doesn't permit a restriction on removal of the
primary officer, here the Federal Trade Commission, in
combination with a removal restriction on the inferior officer
here the administrative Taw judge.

In this case, Your Honor, we have three Tlayers of
removal restrictions. The FTC commissioners can only be
removed for cause. The ALJ can only be removed for cause with
the agreement of the Merit Systems Protection Board, and the
Merit Systems Protection Board can themselves only be removed
for cause. So it's a worse violation of Article II than the
one in Free Enterprise Association.

And ALJs at the FTC have significant powers. They
oversee all discovery in the administrative proceeding,
including deciding what discovery 1is permitted, and the AL3J
basically determines the record that is the basis for the FTC'
fact finding. The ALJ dissues initial findings of fact and
conclusions of law that the Commission can simply adopt as the

final decision, and indeed the current chair of the Federal

S
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Trade Commission, Andrew Ferguson appointed by President Trump,
agrees that the removal restrictions on FTC ALJs are
unconstitutional because of these and other executive functions
that FTC ALJs have.

Plaintiffs' third claim is under the Due Process

Clause of the Fifth Amendment. As the Supreme Court has

explained, "A fair trial in a fair tribunal is the basic
requirement to due process.”" The FTC's administrative action
does not come anywhere close. 1In the FTC's process, the

commissioners are the prosecutors who vote out the complaint.
They are the judge who decides what Taw applies to their own
complaint, and they are the fact finders who decide whether the
record supports the complaint.

Under the FTC's process for at least the past
25 years, the FTC has won every single case it has brought.
Think about that. There's not a single Article III courtroom
where the government wins 100 percent of the time. And when
the FTC does bring cases in federal court, which it often does,
including Section 5 actions like we're faced with here, the FTC
often loses. It lost a merger case last week, Your Honor, 1in
the Tempur Sealy mattress firm case. So the FTC is only right
when the FTC is the one who decides whether it's right, and
that's just fundamentally not a fair process.

Finally, in this case, the democratic FTC

commissioners who authorized the action and who are the only
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ones not recused from it have shown through their public
comments that they have already made up their minds that the
Pharmacy Benefit Managers have violated the Taw.

Last, Your Honor, I'1ll talk a 1little bit about the
preliminary injunction standard here and, particularly, the
irreparable harm that we're facing. Courts have Tong
recognized that ongoing violations of a plaintiff's
constitutional rights constitute irreparable harm sufficient to
justify a preliminary injunction. Moreover, as the Supreme
Court most recently explained in the Axon case, the harm
Plaintiffs are facing here of being forced to participate in an
unconstitutional proceeding is a here-and-now injury that
cannot be remedied once it occurs. Even if Plaintiffs win
before the commissioners and the FTC does what it has not done
in the past 25 years and somehow rejects its own case,
Plaintiffs will still have been harmed by the unconstitutional
process, and winning on the merits just can't fix that. That
is the definition of dirreparable harm, and that's why
Plaintiffs are here seeking a pause in this unconstitutional
proceeding until their claims can be heard on the merits.

The harm here isn't an abstraction. The plaintiffs
are being raked over the coals in the FTC's case, and most
importantly, the rights here are significant. To a neutral
Article III court, to be prosecuted by politically accountable

leadership, and to adjudication through a fair process, those
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are all fundamental constitutional rights.

And Your Honor, it's not just the parties who are
going through the wringer at the FTC. There are many
third-party businesses that are being caught up in this
proceeding from across the healthcare industry and beyond:
drug manufacturers, the plaintiffs' clients who are major
employers, benefits consultants. At least 26 third parties
have received documents subpoenas in the FTC's administrative
process. That includes a couple of government agencies: the
office of Personnel Management and the Department of Defense.
So they are now in the process of producing documents, along
with the parties; and in the coming weeks, their executives
will be deposed.

Your Honor, we should put a pause on all of this
while the important constitutional issues are sorted out. And
for all of these reasons, we ask the Court to preliminarily
enjoin the FTC's proceeding.

I'm happy to take any questions Your Honor may have.

THE COURT: oOkay. Let's save those for rebuttal
maybe. I'11l hear from you.

MR. RESAR: Thank you, Your Honor. Unless you
direct otherwise, I would like to start where our friends on
the other side ended, with irreparable harm, because that
provides an easy way to deny Plaintiffs' motion without getting

into any of these constitutional issues that we'll discuss
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Tater.

This action is a collateral attack on an ongoing
administrative proceeding brought to address the role of
Pharmacy Benefit Managers in driving up the prices of
1ife-saving drugs, including insulin products that more than
8 million Americans depend on for their survival. oOne in four
of those 8 million Americans cannot afford their medication,
and over a million patients report rationing their insulin,
which can result in death.

PBMs' role in the prescription drug crisis has drawn
bipartisan and extensive scrutiny from institutions like the
Senate Committee on Finance and multiple states' attorneys
generals. The FTC proceeding that Plaintiffs challenge alleges
that the PBMs are engaged in unfair methods of competition and
unfair acts or practices in violation of Section 5 of that act.

This Court need not reach any of the constitutional
guestions at this stage of the proceeding because it should
deny Plaintiffs' motion for failure to establish irreparable
harm. It is settled Supreme Court precedent that the burden of
defending an administrative proceeding is not irreparable harm
even when those burdens are substantial and unrecoupable. That
principle is taken from FTC v. Standard Oil, a Supreme Court
case from 1982. So the only question this Court needs to
assess is whether Plaintiffs can identify irreparable harm

beyond the cost of defending an administrative proceeding.
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THE COURT: They're just saying because they have to
be there. That's the irreparable harm. They're saying it's
unconstitutional to be there, if I understand their argument.

MR. RESAR: That's correct, Your Honor.

THE COURT: I'm not disputing what your -- your
statement as to defending alone. They're saying that being
drawn into -- the venue in this way, which is another question.
How come you guys didn't file this in federal court?

MR. RESAR: The FTC made the determination that it's
entitled to, that Congress delegated to make it, to bring this
action through its administrative proceedings. Administrative
proceeding can sometimes be quicker than actions brought in
federal court. But the point is that Congress granted the FTC
the ability to choose where to bring its lawsuits in here and
made that decision to bring it in an administrative proceeding.

THE COURT: Wwhat's your understanding of the
criteria? Wwhat are the parameters of making that decision?

MR. RESAR: I believe its determinations are Targely
governed by whether or not it's in the public interest, and the
FTC made the determinations here that it would be in the public
interest to pursue this before an administrative proceeding.

As I sort of started out by emphasizing, Your Honor,
this impacts millions and millions of Americans, the price of
insulin, the price of other prescription drug products. So the

determination about what the most efficacious and expedient way
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to bring about a solution to this prescription drug crisis is a
determination that Congress granted to the FTC to make and a
determination the FTC did make here.

I want to address what your question was getting at,
which is: Is the constitutional harm somehow enough to obtain
a preliminary injunction? And Plaintiffs are primarily relying
on the Supreme Court decision in Axon to support this argument,
but Axon addressed a different question entirely. The Supreme
Court in that case addressed whether federal courts have
jurisdiction to hear suits raising challenges to the SEC's and
the FTC's structure. Here, there's no question this Court has
jurisdiction. But the question of whether or not Plaintiffs
have established irreparable harm is a different question
entirely, and Axon simply has nothing to say, Your Honor, on
that question. And you don't just have to take my word for it.
The overwhelming majority of appellate courts that have
addressed this question have held that Axon injury is not
irreparable harm.

I would direct Your Honor to three recent appellate
decisions that are instructive on this point. The first is
Alpine Securities Corporation v. FINRA. 1It's a D.C. Circuit
decision from 2024. And the Court in that case rejected the
reasoning of one of the very district court decisions that
Plaintiffs cited in their opening brief and held that being

subjected to an allegedly unconstitutional administrative
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proceeding is not irreparable harm because it can be remedied
after the fact. Any adverse decision issued in that
decision -- or in that administrative proceeding can be
remedied by an appellate court when it reviews the
administrative determination. The D.C. Circuit explained that
Axon says, at most, that as a matter of statutory jurisdiction,
a federal court challenge to an unconstitutional appointment
can begin before the agency acts. It does not say that every
agency proceeding already underway must immediately be halted
because of an asserted constitutional flaw.

I would also direct Your Honor to Leachco v. CPSC.
That's another decision from 2024 -- this time from the Tenth
Circuit -- where the Court held that, again, the alleged
unconstitutional injury of being subjected to an administrative
proceeding carried out by an unconstitutionally structured
agency did not amount to irreparable harm. The Tenth Circuit
directly addressed the here-and-now injury that Plaintiffs rely
on so heavily, that language from Axon, and explains that that
lTanguage, the here-and-now injury, was taken from Seila Law,
which concerned Article III standing, not the entitlement to
injunctive relief.

The Supreme Court has issued instruction on this
point as well. If you Took at footnote 24 1in Collins v.
Yellen, Your Honor, that addresses the here-and-now injury

Tanguage from Seila Law, and the Supreme Court says we're only
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lTooking, when we made that proclamation, at Article III
standing. Wwe are not looking at entitlement to relief. So
what Plaintiffs are trying to do is transform the here-and-now
injury language in Axon and Seila Law into an entitlement to
injunctive relief. The Supreme Court said you cannot do that.

And the third decision I would direct Your Honor to
is YAPP Automotive Systems from the Sixth Circuit, again, 1in
2024. That was a case challenging NLRB ALJs, and the Sixth
Circuit held that even if they were unconstitutionally
protected from removal, same removal claims at issue here,
merely being subjected to that proceeding did not constitute
irreparable harm.

So I would urge Your Honor to follow those three
appellate court decisions. To my knowledge, no other appellate
court has come out the other way and held that merely asserting
an Axon injury constitutes irreparable harm. So I think those
three decisions are persuasive and should control here.

I want to briefly address two things that Plaintiffs
say in their briefing that make this case somewhat different.
First, they claim, because they bring an Article III claim
which implicates individual rights, their case is somehow
different. 1It's long been recognized that the appointments
clause and the removal protection claims at issue in those
three appellate decisions I just talked about also implicate

individual liberty. So that's not a point of distinction for
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Plaintiffs here.

And then, lastly, Plaintiffs also make claim that
they assert a due process claim here, but that doesn't
transform the cost of being subjected to an administrative
proceeding into irreparable harm. 1It's well established that
the Due Process Clause attaches to the deprivation of 11ife,
liberty, or property; and here, no deprivation can occur until
after Plaintiffs present their constitutional claims when
appealing any adverse decision that the Commission may issue.

Unless Your Honor has questions on irreparable harm,
I would 1ike to, then, turn to the Article III claims.

THE COURT: Go ahead, please.

MR. RESAR: So the core question on Article III,
Your Honor, is whether the claims brought in the FTC's
administrative proceeding under Section 5 of the FTC Act are
different in kind from claims that existed at common Taw.
There's multiple ways to approach this analysis, but every
approach yields the same results.

The claims for unfair methods of competition and
unfair acts or practices are a radical departure from the type
of claims that existed at common law and are, therefore, public
rights that can properly be adjudicated before administrative
tribunals.

First, I would start with Supreme Court instruction

which has repeatedly made clear that the claims asserted
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against Plaintiffs under Section 5 of the FTC Act constitute a
radical departure from claims at common law. I would direct
Your Honor first to FTC v. R.F. Keppel & Brothers, a Supreme
Court decision from the 1930s examining the history of the FTC
Act and explaining that while early versions of the FTC Act,
before it was passed, in the congressional history declared,

gquote, "unfair competition to be unTlawful," Congress was
concerned that because those words existed as a claim at common
Taw, the FTC Act would be construed or would be constrained to

only address the same types of conduct prohibited by common

lTaw. So Congress intentionally departed from that and adopted
a broader and more flexible phrase, "unfair methods of
competition.” And this wasn't just an expansion of the type of

claims that existed at common Taw; it was an entirely new
concept. The Supreme Court emphasized as much in A_L_A.
Schechter Poultry in which the Supreme Court explained that
unfair methods of competition was an expression new in the Taw.
It was intended to cover an entirely differently category of
conduct and afford entirely different types of relief than
would be available at common law. You don't, again, just have
to take the Supreme Court's word for it. You can look at this
yourself. Plaintiffs repeatedly cite the common Taw tort of
unfair competition as the predecessor to the types of claims
brought here.

If you look at, for example, the Restatement First
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of Torts, which dates to 1938, around the time these statutes
were issued, a little bit after but fairly close in time, the
index entry for unfair competition directs to interference with
business by trade practices. Section 709 of the First
Restatement of Torts characterizes this tort as, quote,
"engaging in business for purpose of causing harm" and
summarizing it as "one who engages in businesses primarily for
the purpose of causing loss of business to another and with the
intention of terminating the business when that purpose is
accomplished is Tiable to the other for the loss so caused."
That's an entirely different basis for legal liability than the
claims created under Section 5 of the FTC Act.

For one, it protects different parties. The common
Taw tort requires the plaintiff to show that their business, 1in
particular, suffered a Toss. Under Section 5 of the FTC Act,
the FTC is acting to protect the public as a whole, consumers
as a whole, competition as a whole. So not only a business
that suffered an actual loss, but the entire public.

Second, the claims are brought by different parties.
There's no private right of action under Section 5 of the FTC
Act. oOnly the FTC can bring these claims.

And then it targets different conduct. The common
Taw tort requires the plaintiff to show that the intention of
the alleged unlawful action was to cause a competing business

to incur loss. That is not the case here because the FTC is
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1 acting to prevent harm to consumers and the public.

2 And, lastly, the relief awarded is different. The
3 common law tort makes one Tiable for the Tosses caused. The
4 FTC, however, obtains a cease and desist order. A closer Took

5 at the claims that the FTC brought in this administrative

6 proceeding illustrates the point. The FTC, 1in the

7 administrative proceeding, is alleging that PBMs are using an
8 unfair competition by favoring high rebate pharmaceutical

9 products and excluding Tow Tist price products. This doesn't
10 cause harm to the -- or it doesn't cause immediate harm to the
11 Pharmacy Benefit Managers' counterparties because insurers are
12 paying, essentially, the same amount once the rebates are

13 factored in, but what it does harm is consumers who sometimes
14 pay a percentage of the list price. So even if an insurer

15 isn't paying a different amount, many consumers are paying

16 massively more as a result of this strategy and methods of

17 competition that the Pharmacy Benefit Managers are pursuing,
18 and that is simply not a type of claim that could be protected
19 by the common law. It's the consumers and the public as a

20 whole that are being harmed and, therefore, why the FTC needs
21 to act.

22 I want to briefly address Jarkesy, which Plaintiffs
23 relied very heavily on, including at argument here today. The
24 most important basis for distinguishing Jarkesy is simply that

25 the securities fraud claims in Jarkesy sought civil penalties.
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That's not the case for claims under Section 5 of the FTC Act.
The FTC, unlike the SEC 1in Jarkesy, cannot obtain civil
penalties before an ALJ. The FTC has to get its cease and
desist order. That order has to become final. Then the FTC
has to go to federal court for violations of that order, only
after it becomes final. So there's an entire judicial review
process that's baked in that distinguishes this from Jarkesy.

Then the second point is that the securities fraud
claims at issue in Jarkesy closely resemble common Taw fraud.
As the Supreme Court stated in Jarkesy, Congress transplanted a
common law term and brought the old soil with it. Here,
Congress did not transplant that common law term. They created
a new expression in the law in the Supreme Court's own phrasing
in A_L.A. Schechter.

Then, finally, only through the Dodd-Frank Act in
2010 did congress authorize the SEC to bring suits for civil
penalties before administrative tribunals. The practice 1in
Jarkesy Tlacked the long-standing nature of the arrangement
between the three branches at issue here. The FTC has been
adjudicating these types of claims for almost a hundred years
before administrative law judges, and that history matters. As
the Supreme Court explained in Noel Canning, the Tongstanding
practice is a consideration of great weight in cases concerning
the allocation of power between the elected branchs.

I briefly want to address two arguments that
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Plaintiffs made today. First, they claim that compliance with
any cease and desist order could require the Pharmacy Benefit
Managers to restructure contracts and that necessarily
implicates the private rights doctrine. To start, this
argument illustrates why there is no need for injunctive relief
at this stage. 1It's not clear what specific practices the FTC
would enjoin through some hypothetical cease and desist order.
So it's pure speculation that that order could require
restructuring contracts, and speculation is not sufficient
basis to obtain preliminary relief.

But in any event, the fact that a public right
implicates a person's property is not sufficient to establish
that the adjudication is one of private rights. As the Supreme
Court explained in Union Carbide, there's many, many matters
that involve private rights that are routinely decided by
agency action. In that case, it was ownership of confidential
information. And it's telling that Plaintiffs' first 1ine of
authority on this is a law review article, not Supreme Court
precedent, because the Supreme Court has never held that
anything that implicates contract rights is necessarily a
private right.

And then, finally, I want to address what Plaintiffs
today characterized as an independent basis to find that the
FTC has engaged in adjudication of private rights, which is the

relief that could issue. Plaintiffs seem to be arguing that
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cease and desist orders are necessarily injunctions, but
there's a significant difference between the two; and that's
injunctions are enforceable under the threat of contempt by the
issuing court while the Commission does not have the power to
enforce its own cease and desist orders without going to an
Article III court that bakes in a Tevel of judicial review
which ensures that the FTC can't obtain civil penalties --
again, like in Jarkesy -- without first going to an Article III
court, unlike in Jarkesy. That's a huge distinction there, and
that distinction makes all the difference because that
Timitation on Commission authority does not just create the
possibility for judicial review, but it in fact requires it if
there's ever to be any enforcement.

And, lastly, Plaintiffs simply misread Jarkesy in
their briefs to say that any equitable order requires an
Article III court. That's not what Jarkesy says. Jarkesy says
a claim that by its nature is the subject matter of a claim
that would be brought in a court in Taw or 1in equity can't be a
public right. But merely because the public right adjudication
results in a mandatory order does not mean that it's not a
public right.

Unless Your Honor has any questions on the Article
III points, I will pass it over to my colleague to address the
remainder of the merits.

THE COURT: okay. Go ahead, please.
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MR. DANIEL: Good afternoon, Your Honor. Again,
Christian Daniel with the Department of Justice on behalf of
Defendants. 1I'Tl be addressing why Plaintiffs haven't
established a 1likelihood of success on their Article II and
their due process claims.

In the interest of time, I'm going to focus on the
three issues I think took up the most briefing space and rest
on our briefing with respect to the others, unless Your Honor
has questions.

Those issues are, first, Plaintiffs have not shown
that the tenure protections they challenge cause them any
actual harm as the Supreme Court required in Collins v. Yellen.
That alone loan defeats their Article II claims.

Secondly, Plaintiffs ignore the FTC's practical and
robust means of control over its ALJs who lack meaningful
policymaking authority. That also defeats their Article II
challenge.

Third and finally, Plaintiffs' due process claim
fails because the combination of prosecutorial and adjudicative
functions in an agency has been long upheld by the Supreme
Court, and Plaintiffs do not establish any bias or prejudgment
on the FTC commissioners' behalf.

Now, focusing on this first ground, Plaintiffs are
required to show that these tenure protections that they're

challenging actually cause them harm, that there's a nexus
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between the tenure protection and the harm they're
experiencing. This comes from Collins where plaintiffs who are
unhappy with actions by the Federal Housing Finance agency
challenge the tenure protections that were applicable to the
director of that agency, and the Supreme Court concluded those
tenure protections were unconstitutional, but the Supreme Court
declined to grant plaintiffs any relief. The Court said,
because there's no argument the director has been
unconstitutionally appointed, the director's actions are still
Jawful. In the Court's words, "The unlawfulness of the removal
provision does not strip the director of the power to undertake
the other responsibilities of his office.”

Now, the Supreme Court provided examples of what
sorts of conduct would create this harm. The Court said
suppose, for example, the President attempted to remove a
director but was prevented from doing so by a Tower court
decision holding he didn't have cause for removal, or suppose
that the President asserted he would remove a director if the
statute didn't stand in the way. 1In those situations, the
statutory provision would clearly cause harm.

Now, the Eighth Circuit has summed up what Collins
means in the Bhatti case that we cite, and the Eighth Circuit
said, "After Collins, a party challenging agency action must
show not only that the removal restriction transgresses the

Constitution's separation of powers but also that the

Preliminary Injunction Hearing - February 3, 2025




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 03/11/25 OSCAR NO. 612977 - Page 61 of i;){]*lI;LIJ_‘BILg*

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Express Scripts, Inc., et al. V. FTC, et al. | 4:24-cv-01549-MTS 30

unconstitutional provision caused (or would cause) them harm."

Now, Plaintiffs do not even attempt to show that any
FTC removal protections caused them this sort of concrete harm
from Collins. 1Instead, they argue that Collins harm is only
required for retrospective relief, but there's no reason in
Collins that claims for retrospective relief are treated any
differently than claims for prospective relief. That's why the
majority of circuits do address that exact argument and have
rejected it. That's the Second Circuit, the Sixth Circuit, and
the Tenth Circuit.

In the Second Circuit case, Crystal Moroney, the
Court explained it this way: "The Supreme Court's reasoning
that an officer's actions are valid so Tong as she was validly
appointed applies with equal force regardless of the relief
sought by the party challenging the officer's actions.” So the
clear majority of circuits agree on this point. The only
circuit court case Plaintiffs do cite, the Cochran case from
the Fifth Circuit, they misconstrue the relevance of that case
because Cochran, like Axon, did not concern relief at all.

Now, I'm not going to go very far into this point
unless Your Honor has questions because my co-counsel explained
why the here-and-now injury Tanguage from Axon, which is
repeated in Cochran, isn't the sort of harm that the Supreme
Court required in Collins. 1It's a jurisdictional harm that

gets Plaintiffs in the courthouse door, but it doesn't have
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anything to say about the ultimate relief that Plaintiffs can
get on their claims. For that, the Supreme Court in Collins
said to get relief on your claims, you have to show this actual
concrete prejudice with a nexus to the tenure protections
you're challenging. Because Plaintiffs have made no showing
that there's the slightest difference between the
administrative proceeding they're involved in now and the
administrative proceeding that they would be involved 1in
without these tenure protections, they lack any right to relief
under Collins.

Now, moving on to Plaintiffs' merits challenge to
the ALJ tenure protections. As the Court in the western
District, in H&R Block, just held, Plaintiffs cannot establish
a Tikelihood of success on that claim because FTC ALJs are
subject to a sufficient level of control. There's no consensus
in the other direction, as Plaintiffs say in their reply.
Again, three of the four Courts of Appeal that considered this
exact question of ALJ tenure protections under Article II have
found that there's no constitutional violation there. And both
of the Eighth Circuit district courts, H&R Block and the Loren
Cook Company case Plaintiffs cite, reach the same conclusion.

Now, applying those cases to the facts here, there's
three bases on which Your Honor should find there's sufficient
level of control over FTC ALJs. First, they only exercise

adjudicative rather than policymaking functions. Second, the
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FTC has a number of robust alternative methods of control over
them. And third, there's a much less restrictive tenure
protection applicable to those ALJs than the one the Supreme
Court considered in Free Enterprise Fund.

Now, starting with the first one, the Supreme Court
has made very clear Congress can provide tenure protections to
inferior officers whose appointment is vested in agency heads.
That's Tike ALJs. And the Supreme Court has explained that the
level of policymaking authority of that official is what's
relevant to determining what the level of control the President
must have. In the Morrison case, for instance, the Supreme
Court concluded Congress could permissively require good cause
for removal of independent counsel because independent counsel
Tacked policymaking or significant administrative authority.

Now, applying that here results in the conclusion
that, in the words of the H&R Block court, "FTC ALJs Tlack

significant policymaking authority. The Supreme Court
previewed this exact point in Free Enterprise Fund when it said
its holding there does not address administrative law judges.
Free Enterprise Fund was about the Public Company Accounting
oversight Board -- I'm just going to call it the Accounting
Board -- and the Accounting Board was authorized to take
significant enforcement actions on its own. So it was

independent of the SEC. It could determine who it wanted to

investigate and how it would do that. But the majority of

Preliminary Injunction Hearing - February 3, 2025




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 03/11/25 OSCAR NO. 612977 - Page 64 of i;){]*lI;LIJ_‘BILg*

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Express Scripts, Inc., et al. V. FTC, et al. | 4:24-cv-01549-MTS 33

Courts of Appeal to apply for Enterprise Fund to ALJs have
found that their adjudicatory function differentiates them from
the Accounting Board and Free Enterprise Fund.

Plaintiffs point to ALJ's ability to determine the
record, to determine admission of evidence in the
administrative proceeding, and they say that's a policymaking
task. That's an adjudicative task. Moreover, the evidentiary
rules that the ALJ 1is applying, those are promulgated by the
FTC itself, not the ALJs. And any evidentiary dispute can be
appealed to the FTC, whether an interlocutory manner or at the
end of the administrative proceeding. So the FTC is the final
word on evidentiary disputes in the record, not the ALJ. 1In
fact, the FTC can even take additional evidence, require the
parties to submit additional information.

Now, the second reason to distinguish ALJs from the
Accounting Board and Free Enterprise Fund is these other
methods of control that the FTC has over ALJs that the SEC did
not have over the Accounting Board and Free Enterprise Fund.
Now, ALJs cannot determine their own cases. The FTC doesn't
have to use ALJs at all. Even once an ALJ is assigned, the ALJ
can only dissue nonbinding recommendations to the Commission.
The Supreme Court in Free Enterprise Fund again recognized this
exact point was critical. 1In the same sentence it
differentiated ALJs for their adjudicative power, it noted that

unlike the Accounting Board, many ALJs posses "purely
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recommendatory powers." In fact, in Free Enterprise Fund, the
Supreme Court weighed whether to remedy the constitutional
violation there by making the Accounting Board purely
recommendatory. The only reason the Supreme Court didn't go
that route is it thought that was an improper rule for the
Court to legislate the powers of the board. But that's not an
obstacle for this Court because it wouldn't be this Court
Timiting ALJ's powers; the FTC has limited the ALJ's powers.
In sum, there's no sense in which FTC ALJs wield this sort of
unreviewable discretion that the Supreme Court thought was
problematic in Free Enterprise Fund.

Now, the third and final reason to distinguish ALJs
is that the tenure protections applicable to them are much Tess
strict than the ones in Free Enterprise Fund. 1In Free
Enterprise Fund, the Supreme Court said the removal standard
there was "unusually high"™ and "novel" such that the SEC could
not remove members of the Accounting Board even if they
committed tax fraud. Now, here, the relevant good cause
standard under 5 U.S.C. § 7521 is very ordinary, and it's far
from novel. 1It's been in place for almost 100 years, since
1946. As the Merit Systems Protection Board has found, this
good cause standard permits the FTC to remove ALJs for all
matters which affect the ability and fitness of the ALJ to
perform the duties of office. That's a very broad standard,

and it permits the agency to remove ALJSs in many more
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situations than the SEC could remove the Accounting Board
members in Free Enterprise Fund.

Now, unless Your Honor has further questions about
Article 1I, 1'd 1ike to move on to Plaintiffs' Due Process
Clause claim. There, as the Supreme Court has long made clear,
the combination of investigative and adjudicative functions is
a commonplace feature of administrative agencies, and it does
not raise constitutional concern. Now, while bias or
prejudgment can cause a due process violation, the Supreme
Court explained in the Withrow case that Plaintiffs have a
"difficult burden of persuasion" to "overcome the presumption
of honesty and integrity" of agency adjudicators.

In the Cement Institute case, the Supreme Court
concluded that Plaintiffs had to show the commissioners' minds
were "irrevocably closed"” to the evidence. 1Irrevocably closed
before Plaintiffs could establish bias or prejudgment. Now,
Plaintiffs offered two primary theories of that bias or
prejudgment here, but neither one comes anywhere close to
carrying this difficult burden.

Now, the first that opposing counsel discussed a Tot
in his argument was the FTC's win rate. Their contention that
the FTC has won every case in 25 years is both irrelevant to
their claim and also wrong.

Now, to start with relevance, as the district court

in the Meta Platforms case we cited explained, a high win rate
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in and of itself does not speak to a commissioner's bias. Mere
statistics about outcomes are irrelevant -- excuse me --
insufficient to show bias or prejudgment.

Now, there's good reason to think that because the
number of complaints that are actually approved in the FTC are
fewer and even fewer are the ones that survive the
administrative process all the way up to receiving merits
decision by the Commission, it makes sense those decisions are
few in number and they're highly meritorious. And the only win
streak that Plaintiffs are able to point to in the statistics
is 11 of the 12 matters leading up to 2017. The FTC won those
11 merits decisions in front of the Commission. 11 -- winning
11 of 12 cases in a certain period of time is not some sort of
unbelievable avalanche of wins that's only explainable by bias
or prejudgment. That's further supported by the fact that
every one of those 11 wins that was appealed -- or excuse me --
where a petitioner review was filed in the Court of Appeals,
the FTC's decision was affirmed by the Court of Appeals, a
result that would make 1ittle sense if the agency was engaged
in biased decision-making.

Plaintiffs also fail to cite any actual support for
the proposition that the FTC has won every case in the Tlast
25 years. The things they do cite, they cite a media article
and a paper -- and this is footnote 5 of their brief -- that

were published in 2013 and 2008. They say nothing about the
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Tast 10 years. And the language from Axon they cite simply
says that Axon, the actual entity Axon, claims that the "FTC
has not lost a single case in the last quarter century."
There's no finding in Axon or evidence about whether the FTC
had won every case. And in fact, I'm aware of at least one
case, In Re: Altria Group and JUUL Labs -- Case Number 9393 --
and the FTC where the FTC dismissed that case just a few years
ago in 2023.

Now, the second theory Plaintiffs have for bias or
prejudgment beyond the win rate is some specific statements by
commissioners that they think shows bias. Now, as an initial
matter, I wanted to give the Court an update. I just found out
Friday night Commissioner Khan resigned from the FTC. So,
certainly, to the extent that Plaintiffs rely on statements by
Commissioner Khan, those are inappropriate for reliance on for
the extraordinary relief of the preliminary injunction.

Before even getting to the merits, as we argued 1in
our brief, the Court lacks jurisdiction over this sort of
applied due process claim under what's often referred to as the
Thunder Basin doctrine. We talked about that a Tittle bit
because that's the doctrine at issue in Axon. In Axon, the
Supreme Court explained that the FTC Act's appellate review
process impliedly divests district courts of jurisdiction over
most challenges to agency adjudications. The proper

jurisdictional forum for most of these challenges is the Court
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of Appeals through the petition for review process.

Now, the Supreme Court recognized an exception to
this rule for structural constitutional claims that object to
the Commission's power generally rather than how the power was
wielded in a specific case. That's why we haven't challenged
the Court's jurisdiction as to Plaintiffs' other claims. But
to the extent Plaintiffs rest their due process claim on
specific statements by commissioners relevant to them, that's
not a structural objection to how the FTC operates. That's a
specific objection to how the FTC has acted with respect to
them. So the Court lacks jurisdiction under Axon and Thunder
Basin.

Now, Plaintiffs argue that, well, these biased
statements, they're just related to our general structural
complaint about the combination of functions in the agency.

But as I've already explained, there is no constitutional
defect with the combination of functions. Plaintiffs have this
separate bias argument. That argument can stand on its own
just like if a federal court was biased or prejudging cases,
that would be a due process problem even though federal courts
don't combine prosecutorial and adjudicative functions.

Now, last, getting to the merits of this due process
claim about the commissioners' statements, there's no statement
by any commissioner that prejudges this case. I'm not going to

walk through them all, because there's a lot, in this limited
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time. 1I'11 just talk about the one that Plaintiffs cite in
their reply brief. They reference a situation where
Commissioner Bedoya allegedly said that Plaintiffs bear a
"significant part of the blame" for insulin price increases.
But that is an absolutely misconstrued quote from Commissioner
Bedoya's statement that we Tinked to our brief. The full
statement by the commissioner says a study by the Senate
finance committee laid a significant part of the blame on PBMs.
So the commissioner is describing a claim made in this Senate
finance committee report. Moreover, even if he had made that
statement on his own, which he didn't, it still would not speak
to whether Plaintiffs are actually liable under the FTC

Section 5 claims. So neither Commissioner Bedoya nor the other
remaining commissioners have said anything that shows that
their minds are irrevocably closed to the evidence in this
proceeding.

In conclusion, Plaintiffs have not established a
1ikelihood of success on the merits on any of their claims, and
they haven't satisfied the other preliminary injunction
factors. So the FTC would request that the Court deny
Plaintiffs' motion for preliminary injunction.

THE COURT: Al11 right. Thank you, Counsel.

MR. DANIEL: Thank you, Your Honor.

THE COURT: Do you want to do your rebuttal?

MR. LANGE: Yes, Your Honor.
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what I propose to do, Your Honor, 1is go roughly 1in
the order that my friends went in their argument, but if there
are particular topics that you want --

THE COURT: Go in the order you want.

MR. LANGE: oOkay. Great.

Actually, Your Honor, let me take that back. Let me
start with the 25 years.

It's shocking that the government would be in here
saying that a 25-year win rate in a supposed adjudicatory body
is irrelevant. I get the idea that we might disagree on the
facts. I don't think we actually are disagreeing on whether
they won consistently over 25 years, but it's a remarkable
thing that this Federal Trade Commission would take the
position that that just doesn't matter at all. Wwe think it
does profoundly matter, Your Honor, because the whole point of
an adjudication is to have the parties come in and present
evidence and potentially change the Commission's mind. 1In
fact, if you Took back at some of these old cases that the FTC
has cited here, Tike the Withrow v. Larkin case in 1975 which
Tooked at the Cement Institute case in the 1950s which was
about the Federal Trade Commission and that case there was
about bias, and the Supreme Court said, Took, just because they
made some statements about these policy issues that are similar
to the ones that they're adjudicating, that doesn't create a

due process problem because you got the opportunity to present
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1 your side in the FTC. You put in a bunch of documents. You
2 brought in witnesses. You had the opportunity to change their
3 mind. And in the 1950s, that was true. 1In the 1970s, that was

4 true of the FTC. They did sometimes reject their own

5 complaints. That is no longer true. Actually, going back to
6 1995, the FT -- when I was a junior in college -- the FTC has
7 never rejected one of its own cases. And the FTC comes and

8 asks us for proof, but the only example that they can find --
9 they're the ones who run that process. The only example they
10 can find is from 2003, the Altria-JUUL case. And the reason
11 the FTC didn't win there is because the parties withdrew their
12 proposed joint venture; and so, ultimately, the FTC didn't ink
13 a win, but that was hardly a loss.

14 Your Honor, the government never answered your key
15 gqguestion here, or I think was embedded in the question is,

16 Tike, where is the public interest in bringing this in their
17 administrative process as opposed to district court? 1It's a
18 mystery. They bring these cases in U.S. district court all the
19 time, and they didn't bring this one. I don't know why. But

20 one reason may be is that these are novel, unprecedented

21 claims. If they were in U.S. district court, we would have a
22 motion to dismiss. We don't have that opportunity in the

23 administrative process. We'd have the opportunity to test --
24 THE COURT: why are they novel, though? what makes

25 them novel?
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MR. LANGE: well, what makes them novel, Your Honor,
is that, fundamentally, what the FTC 1is challenging is that
some patients pay too much out of pocket for insulin. That's
the bottom line of their complaint, as my friend explained.

But the legal theory 1is novel and convoluted because my clients
don't set insulin prices, none of the PBMs do. Drug
manufacturers decide what to charge. We negotiate with the
drug manufacturers for them to lower their prices, but we don't
set insulin prices. And the other thing we don't do is decide
the --

THE COURT: How much you pay on your copay?

MR. LANGE: How much you pay on your copay, you're
right. That's what our clients, the health plans, decide and
they aren't decisions made by us. So one thing that's novel
about it, Your Honor, is that they're attacking us, and they're
not going after -- they're not going after anybody else, but
they're going after us when we're not -- we're not the one
deciding the issues that they say is a problem.

The other thing that's novel about it, Your Honor,
is the fact that the remedy here would really upend our
contracts, and it would change how we deal with the
manufacturers. It would change with how we deal with our
clients and how we're compensated.

And the last thing that's novel about it, Your

Honor, 1is, at the end of the day, it's probably unlikely to
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change how much anyone pays for insulin; and that's one of the
ironies here, and that's an issue for the merits. But at a
minimum, it's deeply suspicious that they decided not to bring

this case in U.S. district court.

One anecdote, Your Honor, if you'll indulge me. I
have another client, private equity firm wWelsh Carson. The FTC
brought their claims in U.S. district court down in Texas. The

Court dismissed it on the pleadings. That was also a novel
case. It was a minority investor. They were trying to go back
10 years to old conduct, and it dismissed on the pleadings. Wwe
don't even get the chance to test their theories here out of
the gate.

Your Honor, next, I want to talk about the Axon case
and irreparable harm. Your Honor, the FTC's position is that
Axon has nothing to say about whether -- whether there is
irreparable harm facing a proceeding Tike this one that is
riddled with constitutional violations. Wwell, let's take a
Took at the Tanguage in Axon and see what the Court actually
did say.

If I may, Your Honor.

I've highlighted there for Your Honor. 1It's on
page 190 to 193. And what the Court is explaining here is two
things, really: Wwhat is the nature of the harm that the
plaintiff there is suffering? And the nature of the harm is

the one that you focused on. It is that we are having to
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participate in this unconstitutional proceeding at all. we're
not -- unlike the plaintiff in Collins, we're not complaining
about the output of or the outcome of this proceeding. We're
complaining about the proceeding at all.

And significantly -- and here's the part that goes
to making the harm irreparable. And I'm looking at the
pages 191 and 192 where the Court is pointing out that Axon
would have the same claim if it won before the agency, that
judicial review is no remedy, because we've already been
harmed. And so that's the -- that's the -- the -- that's the
harm that we're presenting here, Your Honor. And, essentially,
the FTC's argument is that case was about jurisdiction, and
it's true; the holding is about jurisdiction. But the Court
said what it said, and that is really the answer to the various
circuit Courts of Appeals cases that my friend mentioned that
have -- some of which that have been post Axon and have
analyzed these 1issues.

First of all, none of those decisions actually
grapple with that language in Axon, if you go back and look at
it. The way all of those -- the way all of those cases
fundamentally deal with Axon is the same way that the
government does here, with the back of the hand, in saying,
well, that was a case about jurisdiction. But they don't
grapple with the actual language.

The Alpine Security case is also distinguishable
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because the plaintiff in that case was actually getting a
preliminary injunction on a separate issue, and so part of what
was going on there is that, you know, the Court didn't have to
give it additional preliminary relief, given the particular
posture of that case. And there, in that case, the discussion
of Axon was particularly -- was particularly truncated.

In the Leachco case, it, again, didn't deal with
this Tanguage in Axon about the fact that even if the plaintiff
wins in the administrative proceeding that the harm can't be
remedied. And the Leachco case also made the same error that
the FTC makes here in misunderstanding the difference between
Collins and the difference between Axon, and the difference
between those cases 1is that they dealt with two very different
harms.

In Collins, the harm was the action that the agency
took. It had to do with capital payments between the treasury
and the body that was overseeing Freddie and Fannie. And so at
the Supreme Court, after the fact, the parties were saying,
look, we were harmed by that action that happened in the past.
And the Court said, okay, well, you know, you've got to show
causation. If that's your harm, show that the removal -- the
inability to remove the director, that that caused your harm.

Axon is perfectly consistent with that, but the harm
is different. The harm is -- 1is participating in the

proceeding at all. So we meet the Collins causation standard
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because participating in the proceeding is what is actually
causing us the harm.

And I would note that, Your Honor, that there have
been -- and we identified them in the briefing, but there's at
Teast -- been at least six or seven U.S. district court cases
in administrative proceedings that have found irreparable harm
on similar claims to this one.

The Tast thing I would say about the circuit court

cases is that they are Timited to Article II or separation of

power claims, and they say that expressly. Leachco in
particular comes to mind as saying that expressly. Here, we're
really -- in addition to our separation of powers claim over

Article 1II, we're also raising the due process claim. We're
also raising the Article III claim. We're raising our
individual harm as a result of not being -- having access to an
Article III neutral, like yourself, or due process. So we're
claiming individual constitutional rights.

In the Eighth Circuit case that we identified in our
brief, the Morehouse case speaks to that and notes that,
generally speaking, Constitution -- being subjected to a
violation of the Constitution is going to be irreparable harm.

Your Honor, I'll move on to Article III and talk
briefly about the arguments there, although I touched on them
in my opening argument. The government makes three arguments

here about why the Jarkesy decision doesn't apply. The first
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one that they mentioned in their brief, it's the Tast one that
they argued here, is that that is a -- that Jarkesy is about
the Seventh Amendment, and we don't have any Seventh Amendment
claims here. Wwell, it's true that one of the issues that
Jarkesy addressed was whether the Seventh Amendment was
implicated by the SEC action in that case. But having decided
that question, the Court went on to decide whether the public
rights exception, which is an Article III question -- whether
the public rights exception, nevertheless, would permit the
government to adjudicate that administratively instead of
before an Article III judge. 1In fact, the balance of the
Jarkesy decision is about that public rights question, and

in -- and in discussing those public rights questions and the
Article III question, the Court was relying on Article

IIT cases. I point Your Honor to Murray®"s Lessee, to Oceanic
Steam, to In Re: Bakelite. These are all cases about the Tlines
between Article III and administrative adjudication, and

that -- that -- the statement that Jarkesy made about it
absolutely applies here.

I don't think the FTC really confronts the initial
guestion in Jarkesy which is whether the -- whether this is --
that their action here falls within the type of public rights
that the Court has identified, and I would certainly just point
to Your Honor again this language in Jarkesy that's very clear

that this is a limited exception, that courts have to do a Tlot
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of work to find that it's actually present here. There has to
be a lot of history, a Tot of water under a bridge, and clear
Tines that this is not something that was historically ever
part of Article III or court adjudication. And that, again,
you sort of judge that T1ine very, very scrupulously. There's
simply no showing of that here that the claims could fit into
that bucket.

The next argument is with respect to the common Tlaw;
and, ultimately, I'm not sure that there's any disagreement
here about -- about what Section 5 does and how it is different
from the common Taw. It is absolutely broader. And the cases
that the FTC cites, the Keppel case, Sperry & Hutchinson,
Schechter Poultry, they all say that and they all acknowledge
that what Congress was trying to do was, when it created
Section 5 of the FTC Act, is not Timit the FTC to the specific
practices that as of 1914 at common law had been found to be
unfair trade practices. But they all also make clear that
the -- that that history was to inform how the FTC was supposed
to apply the law; that it was borrowing these concepts of
unfair -- unfair trade practices and applying them here. And
the differences that the government identifies, like that the
FTC is -- is proceeding in the public interest, that was true
of the SEC in Jarkesy; and the Court squarely rejected that.
when the SEC brings fraud claims, it's not trying to remedy a

particular person's harm. It's acting on behalf of the public
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interest.

And the -- again, the notion that the Supreme Court
addressed the question about whether the claims can be broader
in the federal context, in the federal regulatory scheme, they
absolutely can. The SEC's fraud claims are broader than the
common law action of deceit, but that didn't matter. The issue
was whether it was based on, whether it was modeled on, whether
it had common concepts with the common Taw; and the FTC's own
cases show that it squarely does.

I want to speak for a moment, Your Honor, about the
private contracts issue, and the government said that it's sort
of speculation that this would ever affect our contracts. But
Tet's Took at the remedies that the FTC 1is proposing, if you'll
indulge me. This is taken from the FTC's notice of
contemplated relief which is at the end of their administrative
complaint.

The first one, "Prohibit Respondents from excluding
or disadvantaging Tow WAC versions of high WAC drugs made by
the same manufacturers whenever the Respondent covers the high

WAC drug on a formulary," directly implicating how we contract
for drugs with manufacturers.

The second one, "Prohibit Respondents from accepting
compensation based on a drug's list price or related

benchmark." oOne of the theories in the FTC's case below is

that we have those types of compensation products -- provisions
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in our contracts. Well, they're telling us to tear them up,
get rid of thenm.

The third, "Prohibit respondents from designing --
or assisting with designing -- a benefit plan that bases
patients' deductible or coinsurance on the 1list price, rather

than the net cost after rebates," again, interfering with the
contracts that we have with our clients.

So this isn't a case where -- like the ones that the
government is focused on where some type of public prosecution
indirectly affects some contracts. The FTC's case is -- 1is
entirely intertwined with our contracts, and that's an
additional reason why an Article III court needs to be deciding
them.

The Union Carbide case that the government points to
for the contrary position is no support whatsoever. 1In fact,
in that case, contrary to this one, the party making the
constitutional challenge did not have any vested property
rights in the -- in the data that they were forced to turn
over; and there was an adjudication process under the EPA to
basically determine how much you should be paid for this data
once you turned it over to the government and somebody else
might rely on your data to make sure that, you know, their
pesticide is safe too, if it's got the same chemicals 1in it.

And the government's -- the Court's holding there specifically

turned on the facts that -- that -- that it was public data.
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There was no trade -- there was no trade secret in it any
longer; it had been turned over. And the government process
was what created any right to compensation at all. And that's
why that was a public right, and that's why this is not,
because in this case, we're dealing with our private contracts.

Your Honor, I'l1l move very briefly to Article II. 1
think we've talked about the distinction between Collins and
this case, and so I won't -- I won't go back to it. But I do
want to talk about the ALJs for just a moment. I think none of
what the FTC has to say responds to the real-world testimony
that we have of the Trump-appointed chair of the Federal Trade
Commission, Andrew Ferguson, who says, in his experience, the
ALJs absolutely are the type of inferior officers who should
not be restricted from removal by the President. Mr. -- or
Chairman Ferguson made that statement in the context of the
Himes case that we've talked about, and the district court
there came out a different way on the Article II question. But
a number of other cases, a number of other district courts,
particularly in the Fifth Circuit, and the Fifth Circuit itself
have found that analogous ALJs in the NLRB process or in the
SEC are the type of inferior officers who can't be protected by
multiple Tayers of removal for exactly the same reasons and the
exact same powers that the ALJs here have.

The government argues that the ALJs here have no

policymaking authority, but that's just not the case. This
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entire proceeding that we've been talking about here is -- is
entirely the policymaking variety. They're going to be
upending thousands of contracts throughout the healthcare
industry, and the individual right now who is in charge of that
process and is going to be in charge of that process until the
Commission picks it up at the end is Chief Administrative Judge
Chappell. He's deciding what evidence comes in. He's deciding
what witnesses we put on. He's deciding the shape of the
record that the Commission will ultimately decide the question
on. So Chairman Ferguson 1is exactly right. Those are
profound, profound powers and responsibilities within the FTC's
administrative process. And that's enough. It doesn't have to

be that they have the same powers as the Accounting Board 1in

the Free Enterprise case. 1It's no question they don't. Free
Enterprise wasn't limited to that. Again, Your Honor, a number
of district courts have -- have found that there is enough
here.

Your Honor, I think that addresses everything that I
wanted to address about the FTC's presentation, but if you have
additional questions, I'd be happy to take them.

THE COURT: The one thing I wanted to ask you about
was the -- you know, when I was reading -- and I felt the civil
penalties, you know, that aspect of the fact that in the SEC
matter, they were asking for civil penalties, I think there was

some language like, you know, quote, "all but dispositive." So
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they say, hey, well, that -- okay. Wwe're only asking for cease
and desist; that's all we can do. And moreover, that's not
even like an injunction, by the way, because we don't have
contempt authority.

So why don't you talk on that for a second.

MR. LANGE: Yeah, of course, Your Honor.

The civil penalties in the SEC case at issues in
Jarkesy are dispositive for the Seventh Amendment question, and
that is basically on what the Court there --

THE COURT: You're asking me to extend Jarkesy,
essentially, right? I mean, isn't that the logic of what
you're asking me to do?

MR. LANGE: No, I don't think I am, Your Honor, and
that's because of the second part of what Jarkesy dealt with,
which is whether the public rights exception applies. And none
of that discussion was grounded in the fact that the particular
claim --

THE COURT: You've created a way for me to ask a
different question.

MR. LANGE: Sure.

THE COURT: How am I -- tell me -- so you,
obviously, know I'm a district court. I have to have authority
to -- you know, although sometimes I'd Tike to make Taw, I
can't, right? So ask me how I'm supposed to -- you tell me how

I'm supposed to -- what's the steps from the Jarkesy case?
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That seems to be what's changed this and what's brought this.
So take me through that decision, the logical steps, quickly,
just in your mind. You don't have to go through all the detail
Tike one plus one or A plus B. How do I get where you want me
to go just through Jarkesy?

MR. LANGE: Yeah. So first question, look at the
traditional categories of public rights, and Jarkesy Tlays them
out. Does this claim fall into them? The answer is no, but
the Court Tays them out there very clearly.

Second question, okay, does the claim here
implicate, then, private rights? And there, the test to apply
is the common law discussion in Jarkesy in the Article III
context about whether this is the -- whether the claims here
are based on, modeled on common law unfair practices or common
lTaw unfair trade practices. So that's -- that's the second
step of the analysis.

A third step of the analysis is the contracts
guestion that we've raised, and -- and, again, there, the
guestion would be -- is are these -- 1is the action here
sufficiently intertwined with our contracts? Are they
abrogating our contractual rights such that our vested property
interests are being disrupted by the claim? If the answer is
yes, then it should be in Article III courts.

And then I think the last part that we're raising,

Your Honor, I don't think it's really addressed by Jarkesy,
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which is really more the remedy. And the -- and our argument
there is -- 1is whether the cease and desist order is akin to an
injunction. And there, I think we'd point you to the Regal
Knitwear case, Your Honor, that addresses that question. But
that's, you know, not a question that Jarkesy had to grapple

with because they weren't dealing with that type of remedy

there.

THE COURT: Correct.

Okay. A1l right. I appreciate the arguments
everyone has made here today. I'll be -- you know, we've

reviewed the briefings. Wwe wanted to have the arguments here
today. They were helpful to the Court's consideration, and
we'll get to work on it. So we'll take that under advisement.

Thanks for everyone's time.

we're in temporary recess. Thank you.

MR. LANGE: Thank you, Your Honor.

(Off the record at 2:59 p.m.)

Preliminary Injunction Hearing - February 3, 2025




FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 03/11/25 OSCAR NO. 612977 - Page 87 of i;){]*lI;LIJ_‘BILg*

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Express Scripts, Inc., et al. V. FTC, et al. | 4:24-cv-01549-MTS 56

CERTIFICATE

I, Pamela Harrison, Registered Professional Reporter and
Certified Realtime Reporter, hereby certify that I am a duly
appointed official Court Reporter of the United States District

Court for the Eastern District of Missouri.

I further certify that the foregoing is a true and
accurate transcript of the proceedings held in the
above-entitled case and that said transcript is a true and

correct transcription of my stenographic notes.

I further certify that this transcript contains pages 1
through 55 inclusive and was delivered electronically and that
this reporter takes no responsibility for missing or damaged
pages of this transcript when same transcript is copied by any

party other than this reporter.

Dated at St. Louis, Missouri, 7th of February, 2025.

/s/ Pamela Harrison
Pamela Harrison, RMR, CRR, CRC, CCR, CSR
official Court Reporter
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Andrew N. Ferguson, Chair
Rebecca Kelly Slaughter
Alvaro Bedoya
Melissa Holyoak

In the Matter of:
Caremark Rx, LLC;
Zinc Health Services LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.; Docket No. 9437
Medco Health Services, Inc.;
Ascent Health Services LLC;
OptumRyx, Inc.;
OptumRx Holdings LLC; and
Emisar Pharma Services LLC,

Respondents.

DECLARATION OF KATHRYN HOOVER IN SUPPORT OF RESPONDENTS’
OPPOSITION TO COMPLAINT COUNSEL’S MOTION
FOR A LATER EVIDENTIARY HEARING

I, Kathryn Hoover, declare as follows:

1. [ am an attorney with Williams & Connolly LLP admitted to practice law in the
District of Columbia and the State of Texas, and am counsel for Caremark Rx, LLC and Zinc
Health Services LLC (“Caremark and Zinc”) in this matter. I have personal knowledge of the

facts set forth in this declaration.
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2. Attached as Exhibit 1 is a true and correct copy of a letter from myself, Kathryn
Hoover, to Lauren Peay and Complaint Counsel, dated February 21, 2025.

3. Attached as Exhibit 2 is a true and correct copy of a letter from myself, Kathryn
Hoover, to Lauren Peay and Complaint Counsel, dated February 28, 2025.

4. Attached as Exhibit 3 is a true and correct copy of a letter from myself, Kathryn
Hoover, to Amanda Triplett and Complaint Counsel, dated February 4, 2025.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on March 6, 2025, in Washington, DC.

/s/ Kathryn Hoover
Kathryn Hoover
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Andrew N. Ferguson, Chair
Rebecca Kelly Slaughter
Alvaro Bedoya
Melissa Holyoak
In the Matter of:
Caremark Rx, LLC;

Zinc Health Services LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.; Docket No. 9437
Medco Health Services, Inc.;
Ascent Health Services LLC;
OptumRYx, Inc.;

OptumRx Holdings LLC; and
Emisar Pharma Services LLC,

Respondents.

DECLARATION IN SUPPORT OF RESPONDENTS’ OPPOSITION TO COMPLAINT
COUNSEL’S MOTION FOR A LATER EVIDENTIARY HEARING DATE
I, Matthew C. Parrott, declare as follows:
1. T have personal knowledge of the facts set forth in this declaration.
2. Tam an attorney at the law firm of Gibson, Dunn & Crutcher LLP. I serve as counsel for
Respondents OptumRx, Inc., OptumRx Holdings LLC; and Emisar Pharma Services LLC

(collectively, “Optum Rx” or the “Optum Rx Respondents”) in the above captioned matter.
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3. Attached to this declaration are Exhibits A through E, submitted in support of the
Respondents’ Opposition to Complaint Counsel’s Motion for a Later Evidentiary Hearing
Date. These exhibits are accurate and complete copies of the original documents.

a. Exhibit A to this declaration is a true and correct copy of a February 5, 2025 letter
from Matthew Parrott to Nicholas Leefer and Kassandra DiPietro, with one section
redacted. That section relates to custodial negotiations that are irrelevant to the
present issue.

b. Exhibit B to this declarationis a true and correct copy of a February 19, 2025 letter
from Matthew Parrott to Lauren Peay.

c. Exhibit C to this declaration is a true and correct copy of a March 4, 2025 letter
from Matthew Parrott to Lauren Peay.

d. Exhibit D to this declaration is a true and correct copy of a March 5, 2025 letter
from Lauren Peay to Sophie Hansell and Matthew Parrott.

e. Exhibit E to this declaration is a true and correct copy of a March 6, 2025 email

from Matthew Parrott to Lauren Peay.

I declare under penalty of perjury that the foregoing is true and correct. Executed on March 6,

2025, in Orange County, CA.

/s/ Matthew C. Parrott
Matthew C. Parrott
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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Caremark Rx, LLC,

Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
DOCKET NO. 9437
Medco Health Services, Inc.,
Ascent Health Services LLC,
OptumRx, Inc.,

OptumRx Holdings, LLC, and

Emisar Pharma Services LLC,

Respondents.
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PROTECTIVE ORDER GOVERNING CONFIDENTIAL MATERIAL

Commission Rule 3.31(d) states: “In order to protect the parties and third parties against
improper use and disclosure of confidential information, the Administrative Law Judge shall
issue a protective order as set forth in the appendix to this section.” Pursuant to Commission
Rule 3.31(d), the protective order set forth in the appendix to that section is attached verbatim as
Attachment A and is hereby issued.

ORDERED: Dm Chappedd

D. Michael Chappell
Chief Administrative Law Judge

Date: October 1, 2024



ATTACHMENT A

For the purpose of protecting the interests of the parties and third parties in the above-
captioned matter against improper use and disclosure of confidential information submitted or
produced in connection with this matter:

IT IS HEREBY ORDERED THAT this Protective Order Governing Confidential
Material (“Protective Order”) shall govern the handling of all Discovery Material, as hereafter
defined.

1. As used in this Order, “confidential material” shall refer to any document or portion thereof
that contains privileged, competitively sensitive information, or sensitive personal information.
“Sensitive personal information” shall refer to, but shall not be limited to, an individual’s Social
Security number, taxpayer identification number, financial account number, credit card or debit
card number, driver’s license number, state-issued identification number, passport number, date
of birth (other than year), and any sensitive health information identifiable by individual, such as
an individual’s medical records. “Document” shall refer to any discoverable writing, recording,
transcript of oral testimony, or electronically stored information in the possession of a party or a
third party. “Commission” shall refer to the Federal Trade Commission (“FTC”), or any of its
employees, agents, attorneys, and all other persons acting on its behalf, excluding persons
retained as consultants or experts for purposes of this proceeding.

2. Any document or portion thereof submitted by a respondent or a third party during a Federal
Trade Commission investigation or during the course of this proceeding that is entitled to
confidentiality under the Federal Trade Commission Act, or any regulation, interpretation, or
precedent concerning documents in the possession of the Commission, as well as any
information taken from any portion of such document, shall be treated as confidential material
for purposes of this Order. The identity of a third party submitting such confidential material
shall also be treated as confidential material for the purposes of this Order where the submitter
has requested such confidential treatment.

3. The parties and any third parties, in complying with informal discovery requests, disclosure
requirements, or discovery demands in this proceeding may designate any responsive document
or portion thereof as confidential material, including documents obtained by them from third
parties pursuant to discovery or as otherwise obtained.

4. The parties, in conducting discovery from third parties, shall provide to each third party a copy
of this Order so as to inform each such third party of his, her, or its rights herein.

5. A designation of confidentiality shall constitute a representation in good faith and after careful
determination that the material is not reasonably believed to be already in the public domain and
that counsel believes the material so designated constitutes confidential material as defined in
Paragraph 1 of this Order.

6. Material may be designated as confidential by placing on or affixing to the document
containing such material (in such manner as will not interfere with the legibility thereof), or if an
entire folder or box of documents is confidential by placing or affixing to that folder or box, the



designation “CONFIDENTIAL — FTC Docket No. 9437” or any other appropriate notice that
identifies this proceeding, together with an indication of the portion or portions of the document
considered to be confidential material. Confidential information contained in electronic
documents may also be designated as confidential by placing the designation “CONFIDENTIAL
— FTC Docket No. 9437 or any other appropriate notice that identifies this proceeding, on the
face of the CD or DVD or other medium on which the document is produced. Masked or
otherwise redacted copies of documents may be produced where the portions deleted contain
privileged matter, provided that the copy produced shall indicate at the appropriate point that
portions have been deleted and the reasons therefor.

7. Confidential material shall be disclosed only to: (a) the Administrative Law Judge presiding
over this proceeding, personnel assisting the Administrative Law Judge, the Commission and its
employees, and personnel retained by the Commission as experts or consultants for this
proceeding; (b) judges and other court personnel of any court having jurisdiction over any
appellate proceedings involving this matter; (c) outside counsel of record for any respondent,
their associated attorneys and other employees of their law firm(s), provided they are not
employees of a respondent; (d) anyone retained to assist outside counsel in the preparation or
hearing of this proceeding including consultants, provided they are not affiliated in any way with
a respondent and have signed an agreement to abide by the terms of the protective order; and (e)
any witness or deponent who may have authored or received the information in question.

8. Disclosure of confidential material to any person described in Paragraph 7 of this Order shall
be only for the purposes of the preparation and hearing of this proceeding, or any appeal
therefrom, and for no other purpose whatsoever, provided, however, that the Commission may,
subject to taking appropriate steps to preserve the confidentiality of such material, use or disclose
confidential material as provided by its Rules of Practice; sections 6(f) and 21 of the Federal
Trade Commission Act; or any other legal obligation imposed upon the Commission.

9. In the event that any confidential material is contained in any pleading, motion, exhibit or
other paper filed or to be filed with the Secretary of the Commission, the Secretary shall be so
informed by the Party filing such papers, and such papers shall be filed in camera. To the extent
that such material was originally submitted by a third party, the party including the materials in
its papers shall immediately notify the submitter of such inclusion. Confidential material
contained in the papers shall continue to have in camera treatment until further order of the
Administrative Law Judge, provided, however, that such papers may be furnished to persons or
entities who may receive confidential material pursuant to Paragraphs 7 or 8. Upon or after filing
any paper containing confidential material, the filing party shall file on the public record a
duplicate copy of the paper that does not reveal confidential material. Further, if the protection
for any such material expires, a party may file on the public record a duplicate copy which also
contains the formerly protected material.

10. If counsel plans to introduce into evidence at the hearing any document or transcript
containing confidential material produced by another party or by a third party, they shall provide
advance notice to the other party or third party for purposes of allowing that party to seek an
order that the document or transcript be granted in camera treatment. If that party wishes in
camera treatment for the document or transcript, the party shall file an appropriate motion with
the Administrative Law Judge within 5 days after it receives such notice. Except where such an
order is granted, all documents and transcripts shall be part of the public record. Where in



camera treatment is granted, a duplicate copy of such document or transcript with the
confidential material deleted therefrom may be placed on the public record.

11. If any party receives a discovery request in any investigation or in any other proceeding or
matter that may require the disclosure of confidential material submitted by another party or third
party, the recipient of the discovery request shall promptly notify the submitter of receipt of such
request. Unless a shorter time is mandated by an order of a court, such notification shall be in
writing and be received by the submitter at least 10 business days before production, and shall
include a copy of this Protective Order and a cover letter that will apprise the submitter of its
rights hereunder. Nothing herein shall be construed as requiring the recipient of the discovery
request or anyone else covered by this Order to challenge or appeal any order requiring
production of confidential material, to subject itself to any penalties for non-compliance with any
such order, or to seek any relief from the Administrative Law Judge or the Commission. The
recipient shall not oppose the submitter’s efforts to challenge the disclosure of confidential
material. In addition, nothing herein shall limit the applicability of Rule 4.11(e) of the
Commission’s Rules of Practice, 16 CFR 4.11(e), to discovery requests in another proceeding
that are directed to the Commission.

12. At the time that any consultant or other person retained to assist counsel in the preparation of
this action concludes participation in the action, such person shall return to counsel all copies of
documents or portions thereof designated confidential that are in the possession of such person,
together with all notes, memoranda or other papers containing confidential information. At the
conclusion of this proceeding, including the exhaustion of judicial review, the parties shall return
documents obtained in this action to their submitters, provided, however, that the Commission’s
obligation to return documents shall be governed by the provisions of Rule 4.12 of the Rules of
Practice, 16 CFR 4.12.

13. The provisions of this Protective Order, insofar as they restrict the communication and use of
confidential discovery material, shall, without written permission of the submitter or further
order of the Commission, continue to be binding after the conclusion of this proceeding.
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