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UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

COMMISSIONERS: Andrew N. Ferguson, Chairman 
Rebecca Kelly Slaughter 
Alvaro Bedoya 
Melissa Holyoak 

In the Matter of 

Caremark Rx, LLC, 

Zinc Health Services, LLC, 

Express Scripts, Inc., 

Evernorth Health, Inc.,  

Medco Health Services, Inc., 

Ascent Health Services LLC,  

OptumRx, Inc., 

OptumRx Holdings, LLC, and 

Emisar Pharma Services LLC, 

Respondents. 

Docket No. 9437 

COMPLAINT COUNSEL’S MOTION FOR LEAVE TO FILE A REPLY 
IN SUPPORT OF COMPLAINT COUNSEL’S MOTION FOR A LATER 

EVIDENTIARY HEARING DATE  

Pursuant to Rule 3.22(d) of the Commission Rules of Practice, Complaint Counsel 

respectfully moves the Commission for leave to file the attached Reply in Support of Complaint 

Counsel’s Motion for a Later Evidentiary Hearing Date (Ex. A).  
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Respondents’ Opposition to Complaint Counsel’s Motion for a Later Evidentiary Hearing 

Date, filed on March 6, 2025, raised for the first time a new legal argument which Complaint 

Counsel did not and could not anticipate at the time Complaint Counsel filed the original Motion. 

Specifically, Respondents argue that Complaint Counsel is precluded under the Commission 

Rules from seeking a later evidentiary hearing date to accommodate a longer fact discovery 

period, among other things, because Complaint Counsel conducted a pre-Complaint investigation 

in this matter and because Complaint Counsel had not yet filed motions to compel under 

Commission Rule 3.38(a) before the Administrative Law Judge. Complaint Counsel seeks leave 

to file the attached Reply to briefly address this new argument.  

Complaint Counsel sought Respondents’ consent to file a Reply, but Respondents did not 

respond as of the time of this filing.  

  

Dated:  March 10, 2025    Respectfully submitted, 

/s/ Rebecca L. Egeland   
Rebecca L. Egeland 
Bradley S. Albert  
Armine Black  
Lauren Peay  
 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
Tel: (202) 326-2990 
Fax: (202) 326-3384 
Email: regeland@ftc.gov 
 
Counsel Supporting the Complaint 
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[PROPOSED] ORDER 
 

Upon consideration of Complaint Counsel’s Motion for Leave to File a Reply in Support 

of Complaint Counsel’s Motion for a Later Evidentiary Hearing Date,  

IT IS HEREBY ORDERED that Complaint Counsel’s Motion for Leave to File a Reply 

in Support of Complaint Counsel’s Motion for a Later Evidentiary Hearing Date is GRANTED.  
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By the Commission, Chairman Ferguson and Commissioner Holyoak recused.  

 
Dated: _____________    _____________________________ 

April J. Tabor,  
Secretary 
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EXHIBIT A 
 
 
  

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 03/10/25 OSCAR NO. 612975 - Page 5 of 14 *PUBLIC* 



PUBLIC 

  

UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 

 
COMMISSIONERS: Andrew N. Ferguson, Chairman 
    Rebecca Kelly Slaughter 
    Alvaro Bedoya 

Melissa Holyoak 
 
 
In the Matter of 
 
 Caremark Rx, LLC,  
 
 Zinc Health Services, LLC,  
 
 Express Scripts, Inc., 
   
 Evernorth Health, Inc.,   
 
 Medco Health Services, Inc., 
   
 Ascent Health Services LLC,   
 
 OptumRx, Inc., 
   
 OptumRx Holdings, LLC, and 
 
 Emisar Pharma Services LLC, 
 
Respondents. 
   

 
 
 
 
 
 

 
 
 
 
 
Docket No. 9437 
 
 
 
 
 
 

   
 

REPLY IN SUPPORT OF COMPLAINT COUNSEL’S MOTION FOR A LATER 
EVIDENTIARY HEARING DATE  

 

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 03/10/25 OSCAR NO. 612975 - Page 6 of 14 *PUBLIC* 



PUBLIC 

  

 Respondents’ opposition to Complaint Counsel’s Motion for a Later Evidentiary Date 

confirms that good cause exists to push back the date of the evidentiary hearing to provide 

appropriate time to complete fact and expert discovery in this complex litigation. In their 

opposition, Respondents do not (and cannot) dispute that this case involves a significant amount 

of party and third party discovery. In fact, Respondents collectively have issued subpoenas to 

twenty-four different third parties including pharmaceutical manufacturers, consultants, health 

plan sponsor, employers, and industry advocates. Nor do Respondents dispute that this case 

involves significant expert discovery, including seventeen expert witnesses (twelve from 

Respondents collectively). Indeed, Respondents appear to agree to a short extension to 

accommodate a longer expert discovery period. But, despite producing virtually nothing in 

response to Complaint Counsel’s litigation discovery requests,1 Respondents oppose modifying 

the evidentiary hearing date to permit an extension of the fact discovery period. In support of this 

unjustifiable position, Respondents suggest that any production delays are not prejudicial 

because Complaint Counsel conducted a pre-Complaint investigation, and, in any event, 

Complaint Counsel’s only recourse is to file motions to compel before the Administrative Law 

Judge. See Respondents’ Opp., at 2, 6-9. Respondents are wrong on both counts.  

 First, Respondents’ failure to timely produce materials in this litigation is no less 

prejudicial because Complaint Counsel conducted a pre-Complaint investigation. 

“[I]nvestigative proceedings and adjudicative proceedings . . . have long been recognized as 

separate and distinct proceedings serving different functions.” Genuine Parts Co. v. FTC, 445 

F.2d 1382, 1387 (5th Cir. 1971); see also Hannah v. Larche, 363 U.S. 420, 446 (1960) 

 
1 Caremark purportedly made a production of custodial documents today, although Complaint 
Counsel has not yet processed and viewed the documents. 
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(recognizing a “clear distinction” in the FTC’s rules “between adjudicative proceedings and 

investigative proceedings”); United States v. Morton Salt, 338 U.S. 632, 642 (1950) 

(distinguishing the FTC’s investigatory “power to get information from those who can best give 

it” and the judicial power to compel evidence in litigation). The purpose of a government 

investigation “is to discover and procure evidence” to assess whether a violation of law has 

occurred. See Okla. Press Pub. Co. v. Walling, 327 U.S. 186, 201 (1946). Litigation discovery, 

on the other hand, is intended to uncover evidence necessary to prove the allegations of a filed 

complaint, and to rebut any affirmative defenses. 

In their answers in this litigation, Respondents have raised numerous factually-based 

defenses.2 For example, Respondents argue that (1) they currently prefer or co-prefer low-list 

price versions of insulin drugs on their standard formularies;3 (2) they base their formulary 

decisions on net costs, which results in significant cost savings for plan sponsors and their 

members;4 (3) their actions were taken as part of a reasonable attempt to comply with a 

regulatory scheme;5 and (4) plan sponsors and members have tools and alternatives to ensure that 

they receive competitive pricing and terms for the products and services at issue in the 

 
2 Optum Respondents identified thirty-nine total affirmative defenses. See Optum, Inc.’s, 
OptumRx Holdings, LLC’s and Emisar Pharma Services LLC’s Answer to the Complaint, FTC 
Dkt. No. 9437 (Oct. 9, 2024) (“Optum Respondents’ Answer”), at 57-61. ESI Respondents 
identified thirty-seven “affirmative and other defenses.” See Answer and Defenses of 
Respondents Express Scripts, Inc., Evernorth Health, Inc., Medco Health Services, Inc., and 
Ascent Health Services LLC, FTC Dkt. No. 9437 (Oct. 9, 2024) (“ESI Respondents’ Answer”), 
at 57-62. Caremark Respondents identified thirty-five “affirmative and other defenses.” See 
Answer and Defenses of Respondents Caremark Rx, L.L.C. and Zinc Health Services, LLC, FTC 
Dkt. No. 9437 (Oct. 9, 2024) (“Caremark Respondents’ Answer”), at 61-67. 
3 See ESI Respondents’ Answer at 59; Caremark Respondents’ Answer at 65; Optum 
Respondents’ Answer at 58.  
4 See ESI Respondents’ Answer at 59; Caremark Respondents’ Answer at 65. 
5 See ESI Respondents’ Answer at 60; Caremark Respondents’ Answer at 64; Optum 
Respondents’ Answer at 60.  
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Complaint.6 Complaint Counsel is entitled to take discovery on the factual bases underlying 

these and other asserted defenses.  

Second, there is no requirement under the Rules that a party requesting that the 

Commission set a later evidentiary hearing date must first file motions to compel discovery with 

the Administrative Law Judge. See 16 C.F.R. §§ 3.41(b); 3.38(a). As Respondents are well aware 

from multiple discussions, Complaint Counsel intends to imminently file motions on specific 

discovery issues before Judge Chappell. See Complaint Counsel’s Motion, at 7. But even if 

Complaint Counsel were to prevail on these motions, an ALJ order requiring Respondents to 

promptly produce the requested materials is not sufficient to cure the prejudice from 

Respondents’ production delays. Id. at 5-7. These delays have already hindered Complaint 

Counsel’s ability to identify potential witnesses, review document productions prior to taking 

fact depositions, and analyze documents and data prior to submitting expert reports. At this 

point, it is evident that more time is needed for both fact and expert discovery. For example, ESI 

Respondents acknowledge that it is “not feasible” to substantially produce all documents more 

than 21 days before the close of the existing fact discovery period,7 while Caremark Respondents 

assert that it is “not possible to commit to firm production deadlines.”8  

Complaint Counsel should be permitted adequate opportunity to develop its case in 

advance of the evidentiary hearing. Under the Commission rules, the Commission alone may set 

a later date for the evidentiary hearing. See 16 C.F.R. §§ 3.21(c); 3.41(b). For these reasons, 

 
6 See Optum Respondents’ Answer at 58.  
7 See Ex. 1 (Letter dated March 5, 2025 from Taylor Williams to Brian Morganelli) at 3. 
8 See Ex. 2 (Letter dated March 5, 2025 from Kylie Hoover to Complaint Counsel) at 1.   
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Complaint Counsel respectfully requests that the Commission grant its Motion for a Later 

Evidentiary Hearing Date.  

  

Dated:  March 10, 2025    Respectfully submitted, 
 

/s/ Rebecca L. Egeland   
Rebecca L. Egeland 
Bradley S. Albert  
Armine Black  
Lauren Peay  
 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
Tel: (202) 326-2990 
Fax: (202) 326-3384 
Email: regeland@ftc.gov 
 
Counsel Supporting the Complaint 
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CONFIDENTIAL – REDACTED IN ENTIRETY 
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CONFIDENTIAL – REDACTED IN ENTIRETY 
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CERTIFICATE OF SERVICE 
 
I hereby certify that on March 10, 2025, I caused the foregoing document to be filed 
electronically using the FTC’s E-Filing System, which will send notification of such filing to: 
 
April Tabor 
Office of the Secretary 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Room H-113 
Washington, DC 20580 
ElectronicFilings@ftc.gov 
 
Secretary of the Commission 
Clerk of the Court 

The Honorable D. Michael Chappell 
Chief Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Room H-110 
Washington, DC 20580 
OALJ@ftc.gov 
 
Administrative Law Judge

 
I also certify that I caused the foregoing document to be served via email to:  
 
Enu Mainigi   
Craig D. Singer  
Steven M. Pyser  
WILLIAMS & 
CONNOLLY LLP   
680 Maine Avenue SW   
Washington, DC 20024   
emainigi@wc.com   
csinger@wc.com  
spyser@wc.com    
   
Mike Cowie   
Rani A. Habash   
DECHERT LLP   
1900 K Street NW   
Washington, DC 20006   
mike.cowie@dechert.com   
rani.habash@dechert.com  
 

Counsel for Respondents 
Caremark Rx LLC; Zinc 
Health Services, LLC     

Daniel J. Howley   
Charles F. (Rick) Rule   
Margot Campbell  
Justin T. Heipp    
RULE GARZA HOWLEY   
901 7th Street NW, Suite 600   
Washington, DC 20006   
howley@rulegarza.com   
rule@rulegarza.com   
campbell@rulegarza.com  
heipp@rulegarza.com  
   
Jennifer Milici   
Perry A. Lange    
John W. O'Toole    
WILMERHALE   
2100 Penn. Ave. NW   
Washington, DC 20037   
jennifer.milici@wilmerhale.com 
perry.lange@wilmerhale.com  
john.otoole@wilmerhale.com 
 
Counsel for Respondents Express 
Scripts, Inc.; Evernorth Health, 
Inc.; Medco Health Services, Inc.; 
Ascent Health Services LLC   

Samuel Liversidge   
GIBSON, DUNN & CRUTCHER 
LLP   
333 South Grand Avenue   
Los Angeles, CA 90071   
SLiversidge@gibsondunn.com   
   
Sophia A. Hansell   
Michael J. Perry    
Matthew C. Parrott  
GIBSON, DUNN & CRUTCHER 
LLP   
1700 M Street NW   
Washington, DC 20036   
shansell@gibsondunn.com   
mjperry@gibsondunn.com    
mparrott@gibsondunn.com  
 
Counsel for Respondents OptumRx, 
Inc.; OptumRx Holdings, LLC; 
Emisar Pharma Services LLC   
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/s/ Rebecca L. Egeland   
Rebecca L. Egeland 
 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
Tel: (202) 326-2990 
Fax: (202) 326-3384 
Email: regeland@ftc.gov 

 
       Counsel Supporting the Complaint 
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