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Pursuant to Commission Rule of Practice 3.41(b), Complaint Counsel respectfully moves 

the Commission for an order setting a later hearing date of January 27, 2026 to accommodate the 

large number of expert witnesses in this case and the large amount of fact discovery still 

outstanding. There is good cause for such an order: both fact and expert discovery are unusually 

complex, and Respondents have already unreasonably delayed fact discovery. Complaint 

Counsel requested that Respondents Express Scripts, Inc., Evernorth Health, Inc., Medco Health 

Services, Inc., Ascent Health Services LLC, Caremark Rx, LLC, Zinc Health Services, LLC, 

OptumRx, Inc., OptumRx Holdings, LLC, and Emisar Pharma Services LLC (“Respondents”) 

join this request, but Respondents have represented they oppose an extension of the schedule 

beyond a few extra weeks for expert discovery.  

BACKGROUND 

In September 2024, the Commission issued a Complaint against three groups of 

pharmacy benefits managers and their affiliated group purchasing organizations. The Complaint 

alleges that Respondents have engaged in unfair methods of competition and unfair acts or 

practices in violation of Section 5 of the Federal Trade Commission Act. The Commission 

designated August 27, 2025 as the date for the evidentiary hearing. On October 23, 2024, Chief 

Administrative Law Judge Chappell entered a Scheduling Order that included deadlines for the 

close of fact discovery, for the submission of expert reports, and for deposing experts. See Decl. 

Ex. A (Sch. Order), at 2-3. Fact discovery is ongoing and is scheduled to close on June 6, 2025. 

Id. at 2. 
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The Scheduling Order permits each of the three Respondent groups1 to disclose up to five 

expert witnesses and fifteen fact witnesses. See id. at 2-3. In a subsequent order denying 

Respondents’ motion for separate evidentiary hearings, Judge Chappell clarified that the 

provision permitting Respondents to separately serve proposed expert witness lists allows 

Respondents to collectively call up to 15 expert witnesses at trial. See Order Denying 

Respondents’ Motions for Separate Evidentiary Hearings (Nov. 14, 2024). On January 17, 

Complaint Counsel filed an Application for Review of Witness Caps in the Scheduling Order 

before the Commission. The Commission denied the Application on January 28, leaving in place 

Respondents’ collective ability to call up to 15 experts. Order Denying Application for Review 

of Witness Caps in the Scheduling Order (Jan. 28, 2025). The original timing and deadlines in 

the Scheduling Order, including those relating to experts, remain in effect.   

ARGUMENT 

FTC Rule 3.41(b) authorizes the Commission to “order a later date for the evidentiary 

hearing” for good cause. The Commission has concluded on multiple occasions that good cause 

exists when a longer time period was necessary to complete discovery. See In re HomeAdvisor, 

Inc., 2022 FTC Lexis 74 (2022) (Order Granting Complaint Counsel’s Expedited Motion to 

Continue Evidentiary Hearing Date and Prehearing Deadlines); In re Impax Labs., Order 

Rescheduling Evidentiary Hearing Date, Dkt. No. 9373 (June 15, 2017); In re ECM BioFilms, 

Inc., Order Rescheduling Hearing Date, Dkt. No. 9358 (April 8, 2014). Under these well-

reasoned decisions, good cause supports setting a later hearing date here, where fact and expert 

 
1 “Respondent group” refers to Respondents that are corporate affiliates and represented by the 
same counsel. The Respondent groups are: (1) Caremark Rx, LLC, and Zinc Health Services, 
LLC, (2) Express Scripts, Inc., Evernorth Health, Inc., Medco Health Services, Inc., and Ascent 
Health Services LLC, and (3) OptumRx, Inc., OptumRx Holdings, LLC, and Emisar Pharma 
Services LLC. 
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discovery are both unusually complex. There is additional good cause for granting this motion 

because Respondents have delayed discovery efforts by failing to make timely document and 

data productions. See HomeAdvisor, 2022 FTC Lexis 74, at *1-2 (“Complaint Counsel assert that 

good cause exists for the continuance because of delays in the discovery process, including 

Respondent’s alleged failure to timely produce [discovery material] … In light of … the parties’ 

ongoing discovery dispute [inter alia], we find good cause …”). 

First, this case involves a large number of fact witnesses and relevant third parties, and 

thus significantly more discovery than most Part 3 litigations. There are three separate 

Respondent groups, consisting of large PBMs and their affiliated GPOs, all of which intend to 

call their own witnesses at the evidentiary hearing. In addition, the parties have served subpoenas 

duces tecum on twenty-four third parties, including manufacturers, consultants, health plan 

sponsors, employers, and industry advocates. To date, Judge Chappell has granted twenty 

motions for extensions of time to move to quash or limit subpoenas served by Respondents. 

Second, the parties have disclosed seventeen total experts in this case (five from 

Complaint Counsel and twelve from Respondents collectively). The original Scheduling Order 

provides only two weeks for Complaint Counsel’s experts to submit rebuttal reports in response 

to Respondents’ twelve experts and only eight days (six business days) following the rebuttal 

reports to complete expert depositions. See Decl. Ex. A (Sch. Order), at 2-3. While this 

condensed timeframe may be appropriate for most Commission adjudicative proceedings, it is 

unworkable for a case with seventeen experts. Cf. Rules of Practice, 74 Fed. Reg. 1804, 1813 

(Jan. 13, 2009) (to be codified at 16 C.F.R. pts. 3, 4) (“[F]ive expert witnesses per side is 

sufficient for each party to present its case in the vast majority of cases.”). There is not sufficient 

time in the case schedule to accommodate an extension of expert discovery without also 
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extending the trial date. A later hearing date would allow an extension of the expert schedule and 

provide sufficient opportunity to complete expert reports and depositions for seventeen experts. 

Third, Respondents have refused to specifically identify which of their own employees 

are potential witnesses. Instead, on their preliminary witness lists, each of the Respondents have 

included multiple placeholders for witnesses from their own companies. See Decl. Ex. B (Optum 

Respondents’ preliminary witness list), at 4; Decl. Ex. C (Caremark Respondents’ preliminary 

witness list), at 4; Decl. Ex. D (ESI Respondents’ preliminary witness list), at 4.2 For example, 

ESI Respondents include a broad non-descript entry for “ESI Respondent Witnesses” to testify 

about “ESI Respondents’ financial documents, rebates, fees and profitability; competition among 

PBMs; provision of and negotiation of PBM services to plan sponsors; plan design and 

formulary options for plan sponsors.” Id.   

Respondents’ failure to provide specific names of its own employees impedes Complaint 

Counsel’s ability to complete fact discovery under the existing timeline. Without specific names 

of the company witnesses Respondents might call at the hearing, Complaint Counsel cannot 

ensure that these potential witnesses are document custodians. Further, although Complaint 

Counsel intends to imminently notice and begin scheduling fact depositions, (see Egeland Decl. 

¶ 4), we are unable to identify the appropriate list of Respondent deponents. Complaint Counsel 

has requested that Respondents cure this deficiency and update their witness lists to identify their 

relevant employees,3 but Respondents have refused to do so. See Decl. Ex. E (Letter to ESI 

 
2 Although Complaint Counsel also has identified certain placeholders in its preliminary witness 
list relating to Respondents’ employees, the circumstances are far different. Unlike Respondents, 
Complaint Counsel does not have unfettered access to Respondents’ employees and must await 
Respondents’ delinquent document production to identify the appropriate witnesses.  
3 Complaint Counsel has only asked Respondents to identify specific individual witnesses from 
their own companies, not third-party witnesses.  
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Respondents) at 1-2; Decl. Ex. F (letter to Caremark Respondents) at 3; Decl. Ex. G (letter to 

Optum Respondents) at 1. 

Fourth, Respondents have unreasonably delayed their document and data productions. 

Complaint Counsel served Requests for Production (RFPs) on each Respondent group on 

October 23, 2024—the first day permitted under Rule 3.31(a). To date, Respondents have 

produced virtually nothing in response.4 In the nearly four months since they received the RFPs, 

the three Respondent groups, collectively, have produced a total of 409 documents and zero 

data.5 (In contrast, third parties have produced over 10,000 documents, as well as data.)  

Nor will Respondents commit to a reasonable schedule for substantially completing 

document and data productions prior to the end of the fact discovery. After nearly two months of 

little or no progress, Complaint Counsel began pushing Respondents for production 

commitments that would allow Complaint Counsel to have documents in advance of fact 

depositions and data in time to analyze it for expert reports. Respondents have continually 

refused. See Decl. Ex. H, at 2 (stating ESI Respondents will “complet[e] fact discovery by the 

June 6, 2025 deadline set forth in the Scheduling Order”); Decl. Ex. I, at 2 (stating Caremark 

Respondents would “aim to complete substantially all document production” by May, “if we can 

 
4 Respondents did produce documents during the pre-Complaint investigation stage. However, 
Complaint Counsel’s litigation RFPs cover additional topics that were not the focus of the pre-
Complaint investigation as well as more recent documents reflecting current conditions and 
current relevant personnel. Discovery in a pre-Complaint investigation is not a substitute for 
discovery in litigation. See Genuine Parts Co. v. FTC, 445 F.2d 1382, 1387 (5th Cir. 1971) 
(“The purpose of an investigative proceeding conducted by an administrative agency ‘is to 
discover and produce evidence not to prove a pending charge or complaint, but upon which to 
make one if, in the [agency’s] judgment, the facts thus discovered should justify doing so.’” 
(quoting Okla. Press Pub. Co. v. Walling, 327 U.S. 186, 201 (1946))).     
5 Caremark Respondents have produced 56 documents; ESI Respondents have produced 80 
documents; and Optum Respondents have produced 273 documents. No Respondent has 
produced any data. 
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agree to parameters for a reasonable universe of review”); Decl. Ex. J, at 1-2 (stating that Optum 

Respondents propose to complete data productions in May, but that the proposal is “contingent 

on reaching an omnibus agreement”).   

Respondents’ refusal to make meaningful document and data productions in a timely 

manner renders the existing schedule impractical. Complaint Counsel’s expert reports are due 

twelve days after the close of fact discovery. See Decl. Ex. A (Sch. Order), at 2. Respondents are 

depriving Complaint Counsel’s economic expert of the ability to process, analyze, and draw 

conclusions from voluminous economic data prior to submitting expert reports.6   

Respondents’ delays in producing documents and refusal to commit to reasonable 

document production schedules also hinder Complaint Counsel’s ability to complete fact 

depositions before the end of fact discovery. The Scheduling Order contemplates that parties 

should have the benefit of document productions before taking depositions. Decl. Ex. A (Sch. 

Order), at 7 (¶ 14) (“If a party serves a non-party subpoena for the production of documents … 

and a subpoena commanding attendance at a deposition, the deposition date must be at least 

seven calendar days after the original return date for the document subpoena …”); see also 

Hartzell Mfg., Inc. v. Am. Chem. Techs., 899 F. Supp. 405, 410 (D. Minn. 1995) (ordering the 

production of witness’s documents at least one week before the witness’s deposition); Apple Inc. 

v. Samsung Elecs. Co., 2012 U.S. Dist. LEXIS 32093, at *19 (N.D. Cal. Mar. 8, 2012) 

(recognizing that to preserve competent deposition preparation, “there is a point after which the 

production of thousands of pages of documents for deposition is likely to result in prejudice”). 

But Complaint Counsel may be unfairly forced to take depositions of Respondents’ witnesses 

without adequate time to review relevant documents, or perhaps, without any documents at all.  

 
6 Presumably Respondents’ five economic experts are already working with Respondents’ data. 
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Fifth, though Complaint Counsel intends to file motions to compel productions from 

Respondents before the Chief Administrative Law Judge soon, any relief stemming from those 

motions cannot completely cure the prejudice Complaint Counsel already faces from 

Respondents’ delay tactics. Respondents’ failures to make timely productions of documents and 

data, and to identify relevant witnesses, have hindered Complaint Counsel’s ability to identify 

appropriate Respondent personnel and begin scheduling fact depositions.  

Of course, Complaint Counsel is hopeful that additional time will facilitate agreements 

with Respondents on production schedules and obviate the need for extensive and burdensome 

motions practice before Judge Chappell. But even in the continued absence of timely productions 

and a production agreement, a later hearing date should allow sufficient time for Judge Chappell 

to consider any necessary motions and for Respondents to make any ordered productions that 

would permit the efficient and orderly completion of fact and expert discovery. If the 

Commission grants this Motion, Complaint Counsel intends to request that Judge Chappell 

modify the remaining discovery and pre-trial deadlines to conform with the new hearing date, 

including extensions of the fact discovery and expert discovery timeframes.  

CONCLUSION 

 For the reasons stated herein, Complaint Counsel respectfully requests that the 

Commission grant this motion for a January 27, 2026 evidentiary hearing date.  
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Dated:  February 25, 2025    Respectfully submitted, 
 

/s/ Rebecca L. Egeland   
Rebecca L. Egeland 
Bradley S. Albert  
Armine Black  
Lauren Peay  
 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
Tel: (202) 326-2990 
Fax: (202) 326-3384 
Email: regeland@ftc.gov 
 
Counsel Supporting the Complaint 
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[PROPOSED] ORDER 
 

 Upon Complaint Counsel’s Motion for a Later Evidentiary Hearing Date, and having 

considered the papers in support and in opposition thereto,  

IT IS HEREBY ORDERED that Complaint Counsel’s Motion for a Later Evidentiary 

Hearing Date is GRANTED; and 

 IT IS FURTHER ORDERED that the evidentiary hearing date in this proceeding shall 

commence on January 27, 2026 at 10:00 a.m. 
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By the Commission, Chairman Ferguson and Commissioner Holyoak recused. 

 

Dated: _______________    ____________________ 
April J. Tabor, 
Secretary 
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1. I have personal knowledge of the facts set forth in this declaration.  

2. My name is Rebecca Egeland. I am an attorney admitted to practice law in the District of 

Columbia. I am employed by the Federal Trade Commission and am Complaint Counsel 

in this action.  

3. Attached to this declaration are Exhibits A through J, submitted in support of Complaint 

Counsel’s Motion for a Later Evidentiary Hearing Date. These exhibits are accurate and 

complete copies of the original documents.  

4. Pursuant to Judge Chappell’s Scheduling Order (Ex. A), fact discovery will close on June 

6, 2025. In order to meet this timeline, particularly given the large number of fact 

witnesses that Respondents are permitted to call at the evidentiary hearing, Complaint 

Counsel plans to imminently notice depositions of potential fact witnesses.  

5. Complaint Counsel met and conferred with Respondents about this motion and requested 

that Respondents join its motion for a later hearing date. Complaint Counsel first made its 

request in a video conference with Respondents on February 10, 2025. On February 18, 

2025, Respondents informed Complaint Counsel that while they could agree to a hearing 

date of September 16 to accommodate a modest extension of the expert discovery period, 

they were unwilling to agree to a more substantial extension of the hearing date.  

 

I declare under penalty of perjury that the foregoing is true and correct. Executed on  

February 25, 2025, in Washington, DC.     

 
/s/ Rebecca L. Egeland__ 
Rebecca L. Egeland 
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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
 
__________________________________________ 
       ) 
In the Matter of     )  
       )  
Caremark Rx, LLC,     )      
       ) 
Zinc Health Services, LLC,    ) 
        ) 
Express Scripts, Inc.,     ) 
        )    
Evernorth Health, Inc.,    )      
        ) DOCKET NO. 9437 
Medco Health Services, Inc.,    ) 
       ) 
Ascent Health Services LLC,     )   
       ) 
OptumRx, Inc.,      ) 
       ) 
OptumRx Holdings, LLC, and    )       
       ) 
Emisar Pharma Services LLC,   ) 
       ) 
Respondents.       ) 
__________________________________________)  
 
 

SCHEDULING ORDER 
 
December 3, 2024 - Complaint Counsel serves preliminary proposed witness 
    list (not including experts), which will include no more than 35 

individuals, with a brief summary of the proposed testimony. 
 
December 17, 2024 - Each Respondent group1 serves its preliminary proposed witness 

list (not including experts), which will include no more than 15 
individuals, with a brief summary of the proposed testimony. 

 
December 27, 2024 - Complaint Counsel serves proposed expert witness list. 
 

 
1 “Respondent group” refers to Respondents that are represented by the same counsel. The Respondent groups are: 
(1) Caremark Rx, LLC, and Zinc Health Services, LLC, (2) Express Scripts, Inc., Evernorth Health, Inc., Medco 
Health Services, Inc., and Ascent Health Services LLC, and (3) OptumRx, Inc., OptumRx Holdings, LLC, and 
Emisar Pharma Services LLC. 
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January 10, 2025 - Each Respondent group serves proposed expert witness list.   
 
May 2, 2025 - Deadline for parties to serve document requests, interrogatories,  

and subpoenas, except for discovery directed to witnesses who did 
not appear on either side’s preliminary lists – provided that the 
discovery is propounded within two weeks of that witness’s 
disclosure – and discovery for purposes of authenticity and 
admissibility of exhibits. 
 

May 9, 2025  - Deadline for parties to serve requests for admissions, except for 
requests for admissions for purposes of authenticity and 
admissibility of documents. 

 
June 6, 2025  - Close of fact discovery, except for discovery permitted under Rule 

3.24(a)(4), depositions of experts, and discovery for purposes of 
authenticity and admissibility of exhibits. 

 
June 18, 2025  - Complaint Counsel serves expert witness reports. 
 
July 1, 2025  - Complaint Counsel serves final proposed witness and exhibit lists, 

including depositions, copies of all proposed exhibits (except for 
demonstrative, illustrative, or summary exhibits and expert-related 
exhibits), the basis of admissibility for each proposed exhibit, and 
a brief summary of the testimony of each witness. Complaint 
Counsel’s final proposed witness list shall include no more than 
twenty-five fact witnesses.  

 
Complaint Counsel provides the Administrative Law Judge (ALJ) 
with courtesy copies of final proposed witness and exhibit lists, the 
basis of admissibility for each proposed exhibit, and a brief 
summary of the testimony of each witness, including expert 
witnesses. 
 

July 9, 2025  - Respondents serve expert witness reports. Respondents’ expert 
reports shall include (without limitation) rebuttal, if any, to 
Complaint Counsel’s expert witness report(s). 

 
July 15, 2025 - Parties intending to offer confidential materials of an opposing 

party or non-party as evidence at the hearing must provide notice 
to the opposing party or non-party, pursuant to 16 C.F.R. 
§ 3.45(b).2  

 
2 The Standard Protective Order states that if a party or third party wishes in camera treatment for a document or 
transcript that a party intends to introduce into evidence, that party or third party shall file an appropriate motion 
with the ALJ within five days after it receives notice of a party’s intent to introduce such material. Appendix A to 
Commission Rule 3.31. Commission Rule 3.45(b) states that parties who seek to use material obtained from a third 
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July 15, 2025  - Respondents serve final proposed witness and exhibit lists, 

including depositions, copies of all proposed exhibits (except for 
demonstrative, illustrative, or summary exhibits and expert-related 
exhibits), the basis of admissibility for each proposed exhibit, and 
a brief summary of the testimony of each witness. Respondents’ 
final proposed witness list shall include no more than fifteen fact 
witnesses per Respondent group. Respondent groups may examine 
other Respondent group’s witnesses. 

  
Respondents provide the ALJ with courtesy copies of final 
proposed witness and exhibit lists, the basis of admissibility for 
each proposed exhibit, and a brief summary of the testimony of 
each witness, including expert witnesses. 
 

July 23, 2025 - Complaint Counsel to identify rebuttal expert witness(es) and serve 
rebuttal expert witness report(s). Any such reports are to be limited 
to rebuttal of matters set forth in Respondents’ expert witness 
reports. If material outside the scope of fair rebuttal is presented, 
Respondents will have the right to seek appropriate relief (such as 
striking Complaint Counsel’s rebuttal expert witness report(s) or 
seeking leave to submit surrebuttal expert witness report(s)). 

 
July 29, 2025  - Deadline to file motions for in camera treatment of proposed trial  
    exhibits. See Additional Provision 16. 
 
July 31, 2025  - Deadline for parties to depose expert witnesses (including rebuttal 

expert witnesses) and exchange expert-related proposed exhibits. 
 
August 5, 2025 - Deadline for parties to file responses to motions for in camera 

treatment of proposed exhibits. 
 
August 5, 2025 - Complaint Counsel files pretrial brief supported by legal authority.  
 
August 6, 2025 - Deadline for parties to file motions in limine to preclude   
    admission of evidence. See Additional Provision 17. 
 
August 12, 2025 - Deadline for parties to file responses to motions in limine to 

preclude admission of evidence. 
 
August 12, 2025 - Parties exchange objections to final proposed witness lists and 

exhibit lists, serving courtesy copies on the ALJ. Parties are to 

 
party subject to confidentiality restrictions must demonstrate that the third party has been given at least ten days’ 
notice of the proposed use of such material. To resolve this apparent conflict, this Scheduling Order requires that the 
parties provide at least ten days’ notice to the opposing party or third parties to allow for the filing of motions for in 
camera treatment.  
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review the Commission’s Rules on the admissibility of evidence 
before filing objections to exhibits and only raise objections that 
are necessary and valid. 

 
August 19, 2025 - Parties exchange proposed stipulations as to law, facts, the 

admissibility of proposed exhibits, and the expertise of any expert 
witnesses. 

 
August 19, 2025 - Each Respondent group files its pretrial brief supported by legal 

authority. 
 
August 26, 2025 - Final prehearing conference begins at 10:00 a.m. Eastern Time. 

The parties shall meet and confer prior to the final prehearing 
conference regarding trial logistics and proposed stipulations as to 
law, facts, admissibility of exhibits, and expertise of any expert 
witnesses. To the extent the parties have agreed to stipulate to any 
issues of law, facts, admissibility of exhibits, and/or expertise of 
any expert witnesses, the parties shall prepare a list of such 
stipulations and submit a copy of the stipulations to the ALJ one 
business day prior to the final prehearing conference. At the final 
prehearing conference, the parties’ list of stipulations shall be 
marked as “JX1” and signed by each party, and the list shall be 
offered into evidence as a joint exhibit. No signature by the ALJ is 
required. Any subsequent stipulations may be offered as agreed to 
by the parties., 

 
Also at the final prehearing conference, the parties may present 
any objections to the final proposed witness lists and proposed 
exhibits. All proposed exhibits will be admitted or excluded to the 
extent practicable. To the extent the parties agree to the 
admissibility of proposed exhibits, the parties shall prepare a list 
identifying each proposed exhibit to which admissibility is 
stipulated, which shall be offered into evidence as a joint exhibit 
marked as “JX2” and signed by each party. No signature by the 
ALJ is required. 
 

August 27, 2025 - Evidentiary Hearing begins at 10:00 a.m. Eastern Time. 
 
 

ADDITIONAL PROVISIONS 
 
Filings 
 

1. For all papers that are required to be filed with the Office of the Secretary, the  
parties shall serve a courtesy copy on the Office of the Administrative Law Judges (OALJ) by 
email to: oalj@ftc.gov. The courtesy copy should be transmitted at or shortly after the time of 
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any electronic filing with the Office of the Secretary. Courtesy copies must be transmitted to the 
OALJ by email directly and the FTC E-filing system shall not be used for this purpose. 
Certificates of service for any pleading shall not include the email address of any particular 
OALJ personnel, but rather shall designate only 600 Pennsylvania Ave., NW, Rm. H-110, 
Washington, DC, 20580 as the place of service. The subject line of all submissions to 
oalj@ftc.gov shall set forth the docket number, case name, and title of the submission. The 
parties are not required to serve a courtesy copy on the OALJ in hard copy, except upon request. 
Discovery requests and discovery responses are to be exchanged between the parties and shall 
not be submitted to the OALJ. 
 

2. The parties shall serve each other by email and shall include “Docket 9437” 
in the subject line. All attached documents shall be in .pdf format. In the event that service by 
email is not possible, the parties may serve each other through any method authorized under the 
Commission’s Rules of Practice. 16 C.F.R. § 4.4.  
  

3. Each filing that cites to an unpublished opinion(s) or opinion(s) not available 
on LEXIS or WESTLAW shall include a copy of such opinion(s) as an exhibit.  

4. Each motion (other than a motion to dismiss, motion for summary decision, or  
a motion for in camera treatment) shall be accompanied by a separate signed statement 
representing that counsel for the moving party has conferred in good faith with opposing counsel 
in an effort to resolve the issues raised by the motion, describing those efforts. In addition, 
pursuant to Rule 3.22(g), for each motion to quash filed pursuant to Rule 3.34(c), each motion to 
compel or determine sufficiency pursuant to Rule 3.38(a), or each motion for sanctions pursuant 
to Rule 3.38(b), the required signed statement must also recite the date, time, and place of each 
conference between counsel and the names of all parties participating in each such conference. 
Motions that fail to include such separate statement may be denied on that ground. 

5. By signing and presenting a pleading, written motion, or other filing, an attorney  
or pro se litigant certifies that either: (1) no portion of the filing was drafted by generative 
artificial intelligence (“AI”) (such as ChatGPT, Microsoft Copilot, Harvey.AI, or Google 
Gemini), or (2) any language in the filing that was drafted by generative AI was checked for 
accuracy by human attorneys or paralegals using printed legal reporters and/or online legal 
databases. Any filing that fails to comply with these mandatory certification requirements may be 
stricken on that ground. 

6. In relevant part, Rule 3.22(c) states:   
 

All written motions shall state the particular order, ruling, or action desired and 
the grounds therefor. Memoranda in support of, or in opposition to, any 
dispositive motion shall not exceed 10,000 words. Memoranda in support of, or in 
opposition to, any other motion shall not exceed 2,500 words. Any reply in 
support of a dispositive motion shall not exceed 5,000 words and any reply in 
support of any other motion authorized by the Administrative Law Judge or the 
Commission shall not exceed 1,250 words. 
 

If a party chooses to submit a motion without a separate memorandum, the word count 
limits of Rule 3.22(c) apply to the motion. If a party chooses to submit a motion with a separate 
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memorandum, absent prior approval of the ALJ, the motion shall be limited to 750 words and the 
word count limits of Rule 3.22(c) apply to the memorandum in support of the motion. This 
provision applies to all motions filed with the ALJ, including those filed under Rule 3.38. 

 
7. If papers filed with the Office of the Secretary contain in camera or confidential  

material, the filing party shall mark any such material in the complete version of their submission 
with {bold font and braces}. 16 C.F.R. § 3.45(e). Parties shall be aware of the rules for filings 
containing such information, including Rule 4.2. 
 
Discovery 
 

8. For purposes of discovery, there are three Respondent parties. Each Respondent  
group is a single party. 

 
9. Each party is limited to serving on each opposing party: fifty requests for  

production of documents, including all discrete subparts; twenty-five interrogatories, including 
all discrete subparts; and thirty-five requests for admissions, including all discrete subparts, 
except that there shall be no limit on the number of requests for admission for authentication and 
admissibility of exhibits. There is no limit to the number of sets of discovery requests the parties 
may issue, so long as the total number of each type of discovery request, including all subparts, 
does not exceed these limits.   

10. The parties will serve any objection to a document request within ten business  
days of service of the request. The parties will meet and confer to attempt to resolve any disputes 
and to discuss timing of production within three business days of the objection being served. The 
party responding to a document request will make a good-faith effort to produce responsive 
documents as expeditiously as possible, including by making productions on a rolling basis. 

11. Compliance with the scheduled close of discovery requires that the parties serve 
subpoenas and discovery requests sufficiently in advance of the discovery cut-off date and that 
all responses and objections will be due on or before that date, unless otherwise noted. Any 
motion to compel a response to a discovery request or to seek certification of a request for court 
enforcement of a non-party subpoena shall be filed within thirty days of service of the response 
and/or objection to the discovery request or within twenty days after the close of discovery, 
whichever first occurs; except that, where the parties have been engaged in negotiations over a 
discovery dispute, including negotiations with any non-party with regard to a subpoena, the 
deadline for the motion to compel shall be five business days of reaching an impasse. 

12. Rule 3.33(c) deposition notices of each Respondent group shall be permitted, with the  
total deposition time of each Respondent group being limited to 8 hours. Depositions of all 
individuals designated as representatives for purposes of a 3.33(c) deposition notice shall count 
as one deposition for purposes of this paragraph, even if the noticed entity designates multiple 
individuals to provide testimony. The parties shall consult and coordinate the time and place of 
the deposition prior to confirming any deposition. The parties shall use reasonable efforts to 
reduce the burden on witnesses noticed for depositions and to accommodate witness schedules. 
The deposition of any person may be recorded by video, provided that the deposing party notifies 
the deponent and all parties of its intention to record the deposition by video at least five days in 
advance of the deposition. No deposition, whether recorded by video or otherwise, may exceed a 
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single, seven-hour day, unless otherwise agreed to by the parties or ordered by the ALJ. The 
parties may agree upon and submit to the ALJ a remote deposition protocol. 

 
13. The parties shall serve upon one another, at the time of issuance, copies of all 

subpoenas for documents and subpoenas for testimony. For subpoenas for testimony, the party 
seeking the deposition shall consult with the other parties before the time and place of the 
deposition is scheduled.  For any witness who separately engaged or whose testimony concerns 
more than one Respondent group, each Respondent group will be allocated up to three and a half 
hours of record time (“Extended Depositions”). Unless the parties otherwise agree and except for 
Extended Depositions, at the request of any party, the time and allocation for a non-party 
deposition that has been cross-noticed shall be divided evenly between each side. If Complaint 
Counsel and one or more Respondent group notice any non-party fact deposition (including any 
Rule 3.33(c) deposition), the parties will agree to an equitable distribution of the seven hours of 
record time. Unused time in any side’s allocation of deposition time shall not transfer to the other 
side. To the extent a deposition involves a non-party and is not cross-noticed, the party who did 
not notice the deposition will have thirty minutes available to them and the party seeking the 
deposition will have six hours and thirty minutes. For purposes of allocating deposition time 
under this Scheduling Order, former employees, consultants, agents, contractors, or 
representatives of the parties are considered party witnesses if they are represented by 
Respondents’ counsel or if any Respondent is paying for the witness’ counsel. For any deposition 
of a non-party that provided a declaration, the side that obtained the declaration will have one 
hour of record time, and the other side will have six hours of record time. 

14. Every documentary subpoena to a non-party shall include a cover letter requesting  
that (1) the non-party Bates-stamp each document with a production number and any applicable 
confidentiality designation prior to producing it and (2) the non-party provide to the other parties 
copies of all productions at the same time as they are produced to the requesting party. If a non-
party fails to provide copies of productions to both sides, within three business days of receiving 
the documents, the requesting party shall produce all materials received pursuant to the non-party 
subpoena, as well as all materials received voluntarily in lieu of a subpoena, including 
declarations or affidavits obtained from a non-party. If a party serves a non-party subpoena for 
the production of documents or electronically stored information and a subpoena commanding 
attendance at a deposition, the deposition date must be at least seven calendar days after the 
original return date for the document subpoena, unless a shorter time is required by unforeseen 
logistical issues in scheduling the deposition, or a non-party produces those documents at the 
time of the deposition, as agreed to by all parties involved. 

15. A party that obtains a declaration, note of support, or affidavit from a party or non- 
party witness will promptly produce it to the other party(ies), and in any event not later than (1) 
three business days before the party or non-party is scheduled to be deposed and (2) fourteen 
calendar days before the end of fact discovery. Declarations, notes of support, or affidavits 
produced after this date shall not be admitted into evidence or used in the administrative 
proceeding except upon a showing of good cause. The parties reserve all rights and objections 
with respect to the use and/or admissibility of any declaration, note of support, or affidavit. No 
declaration, note of support, or affidavit will be admitted unless a fair opportunity was available 
to depose the declarant. 
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Motions 
 

16. If a party intends to offer confidential materials of an opposing party or non-party  
into evidence at the hearing, in providing notice to such non-party, the party is required to inform 
each non-party of the strict standards for motions for in camera treatment for evidence to be 
introduced at trial. 16 C.F.R. § 3.45; In re Otto Bock Healthcare North American, 2018 WL 
3491602, at *1 (July 2, 2018); In re 1-800 Contacts, Inc., 2017 FTC LEXIS 55 (Apr. 4, 2017). 
Motions for in camera treatment must be supported by a declaration or affidavit by a person 
qualified to explain the confidential nature of the documents. In re 1-800 Contacts, Inc., 2017 
FTC LEXIS 55 (Apr.4, 2017); In re North Texas Specialty Physicians, 2004 FTC LEXIS 66 
(Apr. 23, 2004). Each party or non-party that files a motion for in camera treatment shall provide 
one copy of the documents for which in camera treatment is sought to the ALJ. 

17. Motions in limine are strongly discouraged. Motion in limine refers “to any  
motion, whether made before or during trial, to exclude anticipated prejudicial evidence before 
the evidence is actually offered.” In re Daniel Chapter One, 2009 FTC LEXIS 85, *18-20 (Apr. 
20, 2009) (citing Luce v. United States, 469 U.S. 38, 40 n.2 (1984)). Evidence should be 
excluded in advance of trial on a motion in limine only when the evidence is clearly inadmissible 
on all potential grounds. Id. (citing Hawthorne Partners v. AT&T Technologies, Inc., 831 F. 
Supp. 1398, 1400 (N.D. Ill. 1993); SEC v. U.S. Environmental, Inc., 2002 U.S. Dist. LEXIS 
19701, at *5-6 (S.D.N.Y. Oct. 16, 2002)). Moreover, the risk of prejudice from giving undue 
weight to marginally relevant evidence is minimal in a bench trial such as this where the ALJ is 
capable of assigning appropriate weight to evidence. 

 
Witnesses 
 

18. The final proposed witness lists shall represent counsel’s good faith designation of  
all potential witnesses whom the parties reasonably expect may be called upon in their case-in-
chief. A general designation that a party reserves the right to call anyone on the opposing party’s 
witness list is insufficient. A party shall promptly notify the opposing party of changes to witness 
lists to facilitate completion of discovery within the dates of this Scheduling Order. The final 
proposed witness lists may not include additional witnesses not listed in the preliminary 
proposed witness lists, who have not been deposed, or for whom affidavits/declarations have not 
been submitted, unless by consent of all parties, or, if the parties do not consent, by an order of 
the ALJ upon a showing of good cause. 

19. If any party wishes to offer a rebuttal witness other than a rebuttal expert  
witness, the party shall file a request in writing in the form of a motion to request a rebuttal 
witness. That motion shall be filed as soon as possible after the testimony sought to be rebutted is 
known and shall include: (a) the name of any witness being proposed (b) a detailed description of 
the rebuttal evidence being offered; (c) citations to the record, by page and line number, to the 
evidence that the party intends to rebut; and (d) shall demonstrate that the witness the party seeks 
to call has previously been designated on its witness list or adequately explain why the requested 
witness was not designated on its witness list.  

20. Witnesses shall not testify to a matter unless sufficient evidence is introduced to 
support a finding that the witness has personal knowledge of the matter. F.R.E. 602. 
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21. Witnesses not properly designated as expert witnesses shall not provide opinions 

beyond what is allowed in F.R.E. 701.  

22. The parties are required to comply with Rule 3.31A and with the following: 
(a)  At the time an expert is first listed as a witness by a party, that party shall provide to 

the other parties:  

                 (i) Materials fully describing or identifying the background and qualifications of the 
expert, all publications authored by the expert within the preceding ten years, and all prior cases 
in which the expert has testified or has been deposed within the preceding four years; and 
                (ii) Transcripts of such testimony in the possession, custody, or control of the 
producing party or the expert, except that transcript sections that are under seal in a separate 
proceeding need not be produced.   

(b)  At the time an expert witness report is produced, the producing party shall provide to 
the other parties all documents and other written materials relied upon by the expert in 
formulating an opinion in this case, subject to the provisions of paragraph (g) below, except that 
documents and materials already produced in the case need only be listed by Bates number. 

(c)  It shall be the responsibility of a party designating an expert witness to ensure that the 
expert witness is reasonably available for deposition in keeping with this Scheduling Order. 
Unless otherwise agreed to by the parties or ordered by the ALJ, expert witnesses shall be 
deposed only once and each expert deposition shall be limited to one day for seven hours.   

(d)  Each expert witness report shall include a complete statement of all opinions to be 
expressed and the basis and reasons therefor; the data or other information considered by the 
expert witness in forming the opinions; any exhibits to be used as a summary of or support for 
the opinions; the qualifications of the expert; and the compensation to be paid for the study and 
testimony. 

  
(e)  A party may not discover facts known or opinions held by an expert witness who has 

been retained or specially employed by another party in anticipation of this litigation or 
preparation for hearing and who does not provide an expert report or will not act as a testifying 
expert. 

 
(f)  At the time of service of the expert witness reports, a party shall provide opposing 

counsel: 
 

            (i) A list of all commercially-available computer programs used by the expert  
witness in the preparation of the report;  

            (ii) A copy of all data sets used by the expert witness, in native file format and  
processed data file format; and  

            (iii) All customized computer programs used by the expert witness in the preparation  
of the report or necessary to replicate the findings on which the expert witness’ report is based. 

 
(g)  Expert witnesses’ disclosures and reports shall comply in all respects with Rule 

3.31A, except that neither side must preserve or disclose: 
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            (i) Any form of communication or work product shared between any of the parties’ 
counsel and their expert witness(es), or between any of the expert witnesses themselves; 

(ii) Any form of communication or work product shared between an expert witness 
and persons assisting the expert witness; 

(iii) An expert witness’ notes, unless they constitute the only record of a fact or an 
assumption relied upon by the expert witness in formulating an opinion in this case; 

(iv) Drafts of expert witness reports, analyses, or other work product; or 
(v) Data formulations, data runs, data analyses, or any database-related operations not 

relied upon by the expert witness in the opinions contained in the expert witness’ report. 

23. If the expert witness reports prepared for either party contain confidential  
information that has been granted in camera treatment, the party shall prepare two versions of its 
expert witness report(s) in accordance with Additional Provision 7 of this Scheduling Order and 
Rule 3.45(e).   

24. An expert witness’s testimony is limited to opinions contained in that expert  
witness’ report provided to the opposing party. No opinion will be considered, even if included in 
an expert report, if the underlying and supporting documents and information have not been 
properly provided to the opposing party. Unless an expert witness is qualified as a fact witness, 
an expert witness shall provide opinion testimony; expert testimony is not considered for the 
purpose of establishing the underlying facts of the case. 

 
Proceedings 
 

25. In the event that the evidentiary hearing in this matter is conducted remotely by  
video conference, in advance of the hearing, the parties may take expert depositions for the 
purpose of perpetuating trial testimony (i.e., a trial deposition) and submit such trial testimony as 
an exhibit in lieu of presenting the expert’s live testimony at the hearing. This trial deposition 
may be conducted in addition to any deposition of an expert witness for purposes of discovery 
(discovery deposition). Although a party may submit trial depositions in lieu of live video 
testimony at trial for all expert witnesses in the case, a party may elect to conduct trial 
depositions for all or fewer than all experts. 
 

26. The final exhibit lists shall represent counsel’s good faith designation of all trial  
exhibits other than demonstrative, illustrative, or summary exhibits. Additional exhibits may be 
added after the submission of the final exhibit lists only by consent of all parties, or, if the parties 
do not consent, by an order of the ALJ upon a showing of good cause. 

27. Properly admitted deposition testimony and properly admitted investigational  
hearing transcripts are part of the record and need not be read in open court. Videotape 
deposition excerpts that have been admitted in evidence may be presented in open court only 
upon prior approval by the ALJ. 

28. The parties shall provide to one another, the ALJ, and the court reporter at least 
forty-eight hours in advance, not including weekends and holidays, a list of all witnesses to be 
called on each day of the hearing, subject to possible delays or unforeseen circumstances.  
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Exhibits 
 

29. The parties shall provide one another with copies of any demonstrative, illustrative, or  
summary exhibits (other than those prepared for cross-examination) twenty-four hours before 
they are used with a witness.  

 
30. Complaint Counsel’s exhibits shall bear the designation “PX,” Respondents’ 

exhibits shall bear the designation “RX,” and joint exhibits shall bear the designation “JX,” or 
some other appropriate designation. Complaint Counsel’s demonstrative exhibits shall bear the 
designation “PXD” and Respondents’ demonstrative exhibits shall bear the designation “RXD,” 
or some other appropriate designation. If demonstrative exhibits are used with a witness, the 
exhibit will be marked and referred to for identification only. Any demonstrative exhibits 
referred to by any witness may be included in the trial record, but they are not part of the 
evidentiary record and may not be cited to support any disputed fact. Both sides shall number the 
first page of each exhibit with a single series of consecutive numbers. When an exhibit consists 
of more than one page, each page of the exhibit must bear a consecutive control number or some 
other consecutive page number.  

31. At the final prehearing conference, counsel will be required to introduce all 
exhibits they intend to introduce at trial. The parties shall confer and eliminate duplicative 
exhibits in advance of the final prehearing conference and, if necessary, during trial. To that end, 
the parties shall agree in advance of the final prehearing conference to the identification of joint 
exhibits. Counsel shall contact the court reporter regarding submission of exhibits. 

 
Page Limitations 
 

32. All pretrial and post-trial briefing addressed in this paragraph shall be per Respondent  
group (for avoidance of doubt, Complaint Counsel will have an equal limitation of pages).  
Pretrial briefs shall not exceed fifty pages per Respondent group, post-trial initial briefs shall not 
exceed seventy-five pages per Respondent group, post-trial reply briefs shall not exceed fifty 
pages per Respondent group, and post-trial initial findings of fact and conclusions of law shall 
not exceed one hundred pages per Respondent group, unless otherwise agreed to by the parties or 
ordered by the ALJ. 
 
 
 
 

ORDERED:      
      D. Michael Chappell 
      Chief Administrative Law Judge  
 
 
 
Date: October 23, 2024 
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Confidential – Redacted In Entirety 
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Confidential – Redacted In Entirety 
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Confidential – Redacted In Entirety 
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December 31, 2024 
 
Taylor Williams  
Rule Garza Howley LLP    
901 7th St NW, Suite 600    
Washington, DC 20001 
 
Re: In the Matter of Caremark Rx, LLC, et al. (Insulin) 
 
Dear Taylor: 
 

I write to memorialize our discussion on December 23 regarding interim deadlines for 
responding to our October 23 RFPs to Express Scripts, Inc., Evernorth Health Inc., Medco 
Health Services, Inc., and Ascent Health Services LLC’s (“ESI”). 

 
In the two months since we issued the RFPs, we have received only one production from 

ESI—refreshed personnel charts.1 We have yet to receive descriptions of responsive data 
maintained by ESI or ESI’s proposal for search terms, which we discussed on our November 18 
call.2 Given the brief discovery period in Part 3 proceedings, we’re concerned these ongoing 
delays will preclude us from engaging in necessary factual development. Accordingly, we 
explained that the following interim deadlines are appropriate and necessary to ensure that we 
can move discovery forward on a reasonable schedule, and to make sure documents are produced 
early enough to allow for review in advance of depositions:  

 
 The parties will reach agreement on search terms and custodians by January 15, 

2025, with a schedule for rolling productions agreed to by January 24.  
 Data and financial productions, which do not require a custodial search, will be 

completed by February 15, 2025.  
 
On the call, you said you could not commit to those timelines at this point. But you said you 
would share your proposed search terms by January 6 and you would endeavor to provide the 
personnel charts for certain divisions not included in your initial production before January 6. 
We also asked you to identify the placeholder ESI custodian from your preliminary witness list 
by January 6, which you said you would consider. As we noted, ESI should be in a position to 
identify preliminary witnesses from its own company, and delay in doing so precludes us from 

 
1 You said you would reproduce a Bates-stamped version. 
2 See December 2, 2024 Letter from Morganelli to Williams. On December 6, you requested we identify potential 
custodians so you could evaluate the burden of your proposed search terms. You provided refreshed personnel charts 
the following week, on December 11, and we responded on December 13.  
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seeking appropriate discovery. The parties agreed to include Andrew Behm, Everett Neville, and 
Glen Stettin on the list of custodians. 

You said you would schedule calls to discuss ESI’s data and finance productions early in 
the new year. Please let us know your availability the week of January 6.  

We also discussed the list of sample Plan Sponsors Complaint Counsel shared on 
December 20. We informed you that our list used data provided during the investigation to 
identify Plan Sponsors with higher patient pay across a range of plan sizes, as measured by 
insulin spend, with a focus on commercial Plan Sponsors. Although we believe our Plan Sponsor 
sample is appropriate, we agreed to consider a proposal from you to create a list of sample Plan 
Sponsors combining the Plan Sponsors identified in our letter with the sample Plan Sponsors 
from the investigation. We also explained we seek custodians managing the accounts of the 
sample Plan Sponsors, because their documents likely capture relevant communications and 
other information not included in the RFP documents and client agreements.  

Please let us know as soon as possible if this does not accord with your understanding of 
our call.  

Sincerely, 
/s/ Brian Morganelli 
Brian Morganelli 
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January 3, 2025 

Daniel M. Dockery 
Williams & Connolly 
680 Maine Avenue SW 
Washington, DC 20024 

Re: In the Matter of Caremark Rx, LLC, et al. (Insulin) 

Daniel, 

I write to memorialize our January 2, 2025 call discussing Caremark and Zinc’s 
(“Caremark’s”) progress to date regarding Complaint Counsel’s Requests for Production in the 
above-captioned matter. On this call, we discussed and agreed upon the following. 

• Status: Complaint Counsel noted that at this time, we have: 1) discussed
Caremark’s objections and provided clarifying information, as necessary,
concerning these requests; 2) provided a custodian and search term proposal;1 and
3) sent a proposal for a sample of plan sponsors, in order to narrow the scope of
our requests for production.2

• Timeline: Complaint Counsel also reiterated our concern about the pace of
discovery, given the fact that Caremark has to date produced few documents, and
noted that we sent a letter with the following proposed timelines for production
milestones, in order to ensure that discovery continues to move forward in a
timely manner.3

o Placeholder witnesses from Caremark’s preliminary witness list to be
identified as soon as possible.

o Custodian and search term proposals finalized by January 15, 2025.
o Agree on schedule for production by January 24, 2025.
o Production of data and financial documents by February 14, 2025.

Caremark agreed that the sequence of these milestones makes sense but suggested 
that the schedule proposed is aggressive. Caremark stated that it intends to 

1 December 13, 2024 Ltr from Triplett to Dockery. 
2 December 20, 2024 Ltr from Triplett to Dockery (Sampling). 
3 December 20, 2024 Ltr from Triplett to Dockery (RFPs). 
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produce documents as quickly as possible. Complaint Counsel reiterated that we 
believe the proposed dates are reasonable and will revisit the issue if Caremark’s 
production efforts slip past these proposed dates. 

• Plan Sponsor Sample: Complaint Counsel provided clarifying information in 
response to Caremark’s questions about its initial plan sponsor sample proposal. 
In summary, Complaint Counsel explained that we focused on selecting employer 
clients of varying sizes, with high patient pay amounts for insulin. Complaint 
Counsel relied on data provided in the investigation phase and did not use or 
receive information from third parties to create the sample. Complaint Counsel 
also requested that Caremark identify if any selections are inappropriate, for 
example, if they are no longer clients. 

• Organizational Charts: Caremark confirmed that all information concerning 
Zinc’s legal entities, were properly identified on page 2 of the legal entities 
organizational chart (CVS-FTCINS-06469895 - CVS-FTCINS-06469919). 
Caremark also stated that it produced updated personnel organizational charts for 
both Zinc and Caremark. However, Complaint Counsel was only able to identify 
the organizational chart for Zinc (CVS-FTCINS-06470475 - CVS-FTCINS-
06470488). Complaint Counsel requests that Caremark please confirm that the 
updated personnel organizational chart for Caremark was produced and that 
Caremark identify the BATES range for this document. Finally, Caremark agreed 
to confirm whether personnel information for Zinc’s accounting, financial, and 
rebate management departments has been fully identified in the personnel 
organizational chart produced. 

• Custodians: Complaint Counsel requested that Caremark provide information to 
identify personnel to replace the placeholders in Complaint Counsel’s initial 
proposal. Specifically, this would include placeholders for: 1) personnel 
managing the accounts for the plan sponsors identified in Complaint Counsel’s 
sample; 2) personnel involved in determining rebate sharing, rebate-guarantee, 
and other plan sponsor client contract financial terms; 3) personnel involved in 
finance, accounting, and rebate management; and 4) personnel involved in 
managing Caremark’s affordability programs. Complaint Counsel clarified that 
with respect to affordability programs, we are interested in understanding 
personnel involved in managing Caremark programs that lower the cost of insulin 
or patient-pay amounts. This could include, but is not limited to, programs such as 
RxZero, ReducedRx, copay-offset programs, or preventative drug lists. Complaint 
Counsel also clarified that we are open to further discussion regarding the 
proposed numbers of custodians, including financial, accounting, and rebate 
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management custodians, if Caremark believes our current list is unduly 
burdensome. 

• Preliminary Witness List: Complaint Counsel requested that Caremark identify all
placeholder witnesses on its preliminary witness list as soon as possible, in order
to ensure that we have an opportunity to include these potential witnesses as
document custodians.

• Search Terms: Complaint Counsel clarified that with respect to placeholder search
terms in its initial search term proposal,4 which referred to the names of plan
sponsors that have since been identified in the sample of plan sponsor clients,5

Caremark is in the best position to determine the best terms to use, including the
formal name for each entity as well as any informal means of identification used
at Caremark.

We concluded by agreeing to discuss Complaint Counsel’s custodial proposal at our next 
meeting and to continue to work through search terms, data, and financial productions, as 
requested. Please let us know your availability next week for a call on these issues. 

Please also let us know as soon as possible if this does not accord with your 
understanding of our conversation. 

Sincerely, 
/s/ Amanda Triplett 
Amanda Triplett 

4 December 13, 2024 Ltr from Triplett to Dockery. 
5 December 20, 2024 Ltr from Triplett to Dockery (Sampling). 
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December 20, 2024 

3

Sincerely, 

/s/ Kassandra DiPietro 
Kassandra DiPietro 
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 EXHIBIT H 
 

Confidential – Redacted In Entirety 
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 EXHIBIT I 
 

Confidential – Redacted In Entirety 
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 EXHIBIT J 
 

Confidential – Redacted In Entirety 
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CERTIFICATE OF SERVICE 
 
I hereby certify that on February 25, 2025, I caused the foregoing document to be filed 
electronically using the FTC’s E-Filing System, which will send notification of such filing to: 
 
April Tabor 
Office of the Secretary 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Room H-113 
Washington, DC 20580 
ElectronicFilings@ftc.gov 
 
Secretary of the Commission 
Clerk of the Court 

The Honorable D. Michael Chappell 
Chief Administrative Law Judge 
Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Room H-110 
Washington, DC 20580 
OALJ@ftc.gov 
 
Administrative Law Judge

 
I also certify that I caused the foregoing document to be served via email to:  
 
Enu Mainigi   
Craig D. Singer  
Steven M. Pyser  
WILLIAMS & 
CONNOLLY LLP   
680 Maine Avenue SW   
Washington, DC 20024   
emainigi@wc.com   
csinger@wc.com  
spyser@wc.com    
   
Mike Cowie   
Rani A. Habash   
DECHERT LLP   
1900 K Street NW   
Washington, DC 20006   
mike.cowie@dechert.com   
rani.habash@dechert.com  
 

Counsel for Respondents 
Caremark Rx LLC; Zinc 
Health Services, LLC     

Daniel J. Howley   
Charles F. (Rick) Rule   
Margot Campbell  
Justin T. Heipp    
RULE GARZA HOWLEY   
901 7th Street NW, Suite 600   
Washington, DC 20006   
howley@rulegarza.com   
rule@rulegarza.com   
campbell@rulegarza.com  
heipp@rulegarza.com  
   
Jennifer Milici   
Perry A. Lange    
John W. O'Toole    
WILMERHALE   
2100 Penn. Ave. NW   
Washington, DC 20037   
jennifer.milici@wilmerhale.com 
perry.lange@wilmerhale.com  
john.otoole@wilmerhale.com 
 
Counsel for Respondents Express 
Scripts, Inc.; Evernorth Health, 
Inc.; Medco Health Services, Inc.; 
Ascent Health Services LLC   

Samuel Liversidge   
GIBSON, DUNN & CRUTCHER 
LLP   
333 South Grand Avenue   
Los Angeles, CA 90071   
SLiversidge@gibsondunn.com   
   
Sophia A. Hansell   
Michael J. Perry    
Matthew C. Parrott  
GIBSON, DUNN & CRUTCHER 
LLP   
1700 M Street NW   
Washington, DC 20036   
shansell@gibsondunn.com   
mjperry@gibsondunn.com    
mparrott@gibsondunn.com  
 
Counsel for Respondents OptumRx, 
Inc.; OptumRx Holdings, LLC; 
Emisar Pharma Services LLC   
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/s/ Rebecca L. Egeland 
Rebecca L. Egeland 
Federal Trade Commission  
Bureau of Competition 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
(202) 326-2290
regeland@ftc.gov

Counsel Supporting the Complaint 
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