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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

__________________________________________ 
) 

In the Matter of     ) 
)  

Caremark Rx, LLC,     ) 
) 

Zinc Health Services, LLC,    ) 
) 

Express Scripts, Inc.,     ) 
)  

Evernorth Health, Inc.,    ) 
) DOCKET NO. 9437 

Medco Health Services, Inc.,    ) 
) 

Ascent Health Services LLC,     ) 
) 

OptumRx, Inc.,      ) 
) 

OptumRx Holdings, LLC, and    ) 
) 

Emisar Pharma Services LLC,   ) 
) 

Respondents.       ) 
__________________________________________) 

ORDER DENYING OPTUMRX AND CAREMARK RESPONDENTS’ MOTION 
FOR ISSUANCE OF SUBPOENAS DUCES TECUM UNDER RULE 3.36 

I. 

On January 3, 2025, Respondents OptumRx, Inc., OptumRx Holdings, LLC, and Emisar 
Pharma Services LLC (collectively, “OptumRx Respondents”), along with Caremark Rx, LLC, 
and Zinc Health Services, LLC (collectively, “Caremark Respondents”) filed a Motion for 
Discovery Pursuant to Federal Trade Commission (“FTC”) Rule of Practice 3.36, 16 C.F.R. 
§ 3.36, seeking an order authorizing the issuance of subpoenas duces tecum to FTC
Commissioners Lina Khan, Rebecca Slaughter, and Alvaro Bedoya (“Motion”).1 Complaint
Counsel filed an opposition on January 13, 2025. For the reasons set forth below, the Motion is
DENIED.

1 The term “Commissioners,” as used in this Order, refers to only these three Commissioners. 
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II. 

 
Rule 3.31 provides that, in response to discovery requests from respondents, “Complaint 

counsel need only search for materials that were collected or reviewed in the course of the 
investigation of the matter or prosecution of the case and that are in the possession, custody or 
control of the Bureaus or Offices of the Commission that investigated the matter. . . .” 16 C.F.R. 
§ 3.31(c)(2). (As a shorthand, this is referred to as the “investigative file.”) Rule 3.36 provides a 
narrow exception that permits the Court, on a proper showing, to allow discovery from 
Commission offices that were not involved in the investigation of the matter – including the 
Commissioners. To obtain such further discovery, including issuance of a subpoena for the 
production of documents “in the possession, custody, or control of the Commissioners, . . . the 
movant must demonstrate that (1) the subpoena is reasonable in scope; (2) the material sought is 
within the permissible scope of discovery under Rule 3.31(c)(1); (3) the material sought cannot 
reasonably be obtained by other means; and (4) the subpoena complies with the requirements for 
requests for production of documents under Rule 3.37.2 16 C.F.R. § 3.36(a)-(b).  
 

By requiring the movant to demonstrate not only the relevance of the requested 
discovery, but also that the request is reasonable in scope, is stated with reasonable particularity, 
and that the requested material cannot reasonably be obtained by other means, Rule 3.36 
effectively requires a “special showing of need” beyond that required for ordinary discovery. In 
re 1-800 Contacts, Inc., 2016 FTC LEXIS 190, at *8-9 (Oct. 28, 2016). See also Interim Final 
Rules with Request for Comment, 74 Fed. Reg. 1804, 1815 (Jan. 13, 2009); In re Intuit, Inc., 
2022 FTC LEXIS 92, at *6 (Nov. 7, 2022). The rationale for this higher standard for discovery 
from FTC offices not involved in the matter is that “these offices are unlikely to possess relevant, 
discoverable information that is not available from other sources.” Intuit, 2022 FTC LEXIS 92, 
at *6; 74 Fed. Reg. at 1815.  

 
Furthermore, “precedent holds that ‘[t]he reasons for issuing a complaint and the 

information considered or evaluated prior to issuance “are outside the scope of discovery, absent 
extraordinary circumstances.”’” Intuit, 2022 FTC LEXIS 92, at *8-9 (citing In re Axon Enter., 
Inc., 2020 WL 4346544, at *2 (FTC July 21, 2020); In re Exxon, Corp. 1974 FTC LEXIS 226, at 
*2-3 (June 4, 1974)). “Once the Commission has . . . issued a complaint, the issue to be litigated 
is not the adequacy of the Commission’s pre-complaint information or the diligence of its study 
of the material in question but whether the alleged violation has in fact occurred.” Exxon Corp., 
1974 FTC LEXIS 226, at *2-3. Accord In re Basic Research, LLC, 2004 FTC LEXIS 211, at *9 
(Nov. 4, 2004). Moreover, any “attempt to probe the mental processes of this agency in 
investigating respondents and the decision leading up to the complaint in this matter . . . is 
ordinarily privileged since [such information relates] to an integral part of the decision-making 
process of this agency.” In re LabMd, Inc. 2014 WL 1100693, at *9 (FTC Mar. 10, 2014) 
(quoting In re School Services, Inc., 71 F.T.C. 1703, 1967 FTC LEXIS 125, at *5 (June  

 
2 Rule 3.31(c)(1) limits the scope of discovery to that which may be reasonably expected to yield information 
relevant to the allegations of the complaint, to the proposed relief, or to the defenses of any respondent. 16 C.F.R. 
§ 3.31(c)(1). Rule 3.37 requires that each request for documents specify with reasonable particularity the documents 
to be produced and a reasonable time, place, and manner of making the production. 16 C.F.R. § 3.37. 
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16, 1967)). Accordingly, “the lack of useful additional information likely to be available from 
these offices suggest[s] that the burden (and delay) of searches for responsive records and the 
creation of privilege logs should not be imposed without strong justification.” 74 Fed. Reg. at 
1815.  
 

III. 
 

The Complaint alleges that Respondents, comprised of pharmacy benefits managers 
(“PBMs”) and related group purchasing organizations working on behalf of the PBMs, 
developed a practice of negotiating manufacturer rebates off the wholesale acquisition cost 
(“WAC”), or “list price,” of pharmaceutical products, including insulin, to influence whether or 
how a particular product is placed on drug formularies – the lists of preferred drugs used by 
health plans. According to the Complaint, Respondents compete for health plan clients, in part, 
on the basis of these rebates and obtain fees and other compensation related to the negotiated 
rebates. The Complaint further alleges that Respondents leverage the threat of exclusion from 
drug formularies to obtain higher rebates off the WAC of insulin for health plan clients, and 
thereby higher profits for PBMs, and that the use of exclusionary drug formularies has resulted in 
increased list prices for insulin and the exclusion of lower priced insulin from formularies, 
thereby harming competition and consumers. Respondents deny these and other material 
allegations. 
 

IV. 
 

Caremark and OptumRx Respondents’ proposed subpoenas each contain eight document 
requests (“Document Requests”), seeking information pertaining to the following: (1) 
Commissioner communications with nonparties and federal officials regarding the investigation, 
the allegations in the Complaint, drug rebate practices of PBMs and/or drug manufacturers, or 
insulin drug pricing; (2) data relied on to support a Commission statement related to prior PBM-
related statements and reports; (3) Commissioner Bedoya’s participation in a health care 
purchasers forum; (4) the Commissioners’ potential recusal from this matter; and (5) the 
Commission’s document retention policies and efforts to retain, search and produce responsive 
documents. Caremark and OptumRx Respondents argue that the requested information is 
relevant to their affirmative defenses, including that the Commissioners prejudged this matter, 
exhibited bias against PBMs, and are engaged in selective enforcement of the FTC Act. 
 
 Complaint Counsel responds that it has produced approximately 3.9 million documents to 
the Respondents comprising the investigative file in this action. Complaint Counsel further 
argues that Caremark and OptumRx Respondents have failed to meet their burden under Rule 
3.36 because the information sought is not reasonably expected to yield information relevant to 
either the allegations of the Complaint or the asserted affirmative defenses; the requests are not 
reasonable in scope or stated with particularity; the requests improperly seek privileged 
materials; and much of the requested information can be obtained from other sources. 
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V. 
 
A. Discovery Related to Communications with Nonparties 

 
Through their Document Requests 1, 2, 4, and 5, Caremark and OptumRx Respondents 

seek all communications between Commissioners and numerous nonparties to this action relating 
to “the Investigation, the allegations in the Complaint, drug rebate practices of PBMs and/or drug 
manufacturers, or insulin drug pricing.” Caremark and OptumRx Respondents argue that these 
communications are reasonably expected to yield information relevant to their affirmative 
defenses of prejudgment, bias, and selective enforcement.3 Regarding selective enforcement, 
Caremark and OptumRx Respondents argue that because not all PBMs or other involved market 
participants were charged in the Complaint, Caremark and OptumRx Respondents were singled 
out in bad faith.  

 
Complaint Counsel responds that Caremark and OptumRx Respondents have not met the 

requirements of Rule 3.36 that would warrant discovery outside the investigative file that 
predates the Complaint, and that the requests should be denied as an improper attempt to obtain 
discovery into the Commission’s decision making in issuing the Complaint. Complaint Counsel 
further argues that Caremark and OptumRx Respondents lack any evidence to support their 
asserted affirmative defenses, and therefore these requests are not relevant to those defenses.  

 
As an initial matter, Caremark and OptumRx Respondents are undertaking what appears 

to be a fishing expedition to obtain discovery into the Commission’s decision making in issuing 
the Complaint. They cite to various public statements made by the Commissioners and state they 
seek to learn “what shaped those views.” Motion at 2. As stated above, absent extraordinary 
circumstances, any attempt to probe the mental processes of the Commissioners is outside the 
scope of discovery. Intuit, 2022 FTC LEXIS 92, at *6; LabMd, 2014 WL 1100693, at *9. The 
public statements that Caremark and OptumRx Respondents reference fail to indicate 
extraordinary circumstances to justify obtaining the information considered or evaluated prior to 
issuance of the Complaint. Intuit, 2022 FTC LEXIS 92, at *8-9. 
  

With respect to discovery sought on the affirmative defenses of prejudgment or bias, it is 
noted that subsequent to the filing of the present Motion, the Commission denied Caremark and 
OptumRx Respondents’ Motions to Disqualify Commissioners Khan, Bedoya and Slaughter 
from this action, finding no evidence of prejudgment. This Court was not involved in 
adjudicating that issue. The Commission’s orders held that (1) none of the identified statements 
made by the Commissioners directly addressed the merits of this action, nor reasonably indicated 
an irrevocably closed mind on the merits as specific to this case, but rather were general 
observations or qualified, preliminary statements conveying the complaints that had been 
received by the Commission and the practices the Commission was investigating or pursuing as 
suspected violations of the law; and (2) the Commissioners’ attendance at events alleged to be 
anti-PBM predated the filing of the Complaint and did not specifically involve Respondents. In 

 
3 Although these requests seek communications relating to “the allegations in the Complaint,” Caremark and 
OptumRx Respondents do not advance any arguments to support relevance to the allegations of the Complaint. 
Therefore, the only relevance issue is whether the communications are relevant to the defenses of the Respondents.  
 

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 01/27/25 OSCAR NO. 612766 - Page 4 of 9 *PUBLIC* 



  PUBLIC 

5 
 

re Caremark Rx, LLC, et al., 2025 FTC LEXIS 38 (Jan. 14, 2025); 2025 FTC LEXIS 42 (Jan. 14, 
2025); 2025 FTC LEXIS 43 (Jan. 14, 2025). Given the Commission’s determination that the 
identified Commissioner statements fail to demonstrate prejudgment, if that is a correct 
determination, it logically follows that discovery into the underlying bases for those same 
statements is not justified as relevant to an affirmative defense of prejudgment or bias. See also 
Intuit, 2022 FTC LEXIS 92, at *15 (holding that unsupported and vague allegations that 
Commissioners were influenced by inaccurate information failed to show prejudgment justifying 
discovery).  
 

With regard to the affirmative defenses of selective prosecution, “[t]o support a defense 
of selective or discriminatory prosecution, a defendant bears the heavy burden of establishing, at 
least prima facie, (1) that, while others similarly situated have not generally been proceeded 
against because of conduct of the type forming the basis of the charge against him, he has been 
singled out for prosecution, and (2) that the government’s discriminatory selection of him for 
prosecution has been invidious or in bad faith, i.e., based upon such impermissible 
considerations as race, religion, or the desire to prevent his exercise of constitutional rights.” 
United States v. Berrios, 501 F.2d 1207, 1211 (2d Cir. 1974). 

 
Caremark and OptumRx Respondents point only to the fact that there are some PBMs 

and related market participants who have not been charged. However, “[i]t is well settled that the 
Commission may, within its broad discretion, choose to proceed against one, a few, or all 
members of an industry.” In re Hoechst Marion Roussel, Inc., 2000 WL 33944047, at *5 (FTC 
Sept. 14, 2000); Moog Indus., Inc. v. FTC, 355 U.S. 411, 413 (1958) (“Although an allegedly 
illegal practice may appear to be operative throughout an industry, whether such appearances 
reflect fact and whether all firms in the industry should be dealt with in a single proceeding or 
should receive individualized treatment are questions that call for discretionary determination by 
the administrative agency.”). Such decision making “depends on a variety of factors peculiarly 
within the expert understanding of the Commission . . . . [T]he Commission alone is empowered 
to develop that enforcement policy best calculated to achieve the ends contemplated by Congress 
. . . .” Moog Indus., 355 U.S. at 413. Caremark and OptumRx Respondents do not point to any 
evidence indicating the Commission acted in bad faith, which is necessary to warrant allowing 
discovery. In re Synchronal Corp.,1992 FTC LEXIS 61, at *4 (Mar. 5, 1992) (“Respondents 
must show some evidence of bad faith before being allowed discovery on [selective 
prosecution].”). “The mere conscious exercise of some selectivity in enforcement is not in itself a 
federal constitutional violation. Speculation is not evidence that the Commission acted in bad 
faith.” Id. at *3-4 (citations omitted). Accordingly, Caremark and OptumRx Respondents have 
failed to demonstrate that the requested discovery is relevant to their affirmative defenses.  

 
In addition, the discovery requests are not reasonable in scope or stated with reasonable 

particularity. Rule 3.36 “requires that the material to be produced or the information which is to 
be disclosed shall be identified as exactly as possible to permit a determination of whether the 
request meets the prerequisites to disclosure specified by the rule.” In re Associated 
Merchandising Corp., 1967 FTC LEXIS 163, at *4 (Dec. 11, 1967). “[T]he rule contemplates 
review by the Commission of the applications made thereunder and that they contain sufficient 
information to insure that the review be an intelligent one.” Id. Caremark and OptumRx 
Respondents’ requests seek all communications between the Commissioners (including their 
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staff and advisors) and a wide array of nonparties to this action – including pharmaceutical trade 
groups, federal agencies, federal officials, White House staff, members of Congress and 
congressional staffers. The requests seek communications on the broad topics of “the 
Investigation, the allegations in the Complaint, drug rebate practices of PBMs and/or drug 
manufacturers, or insulin drug pricing” from an expansive time period – 2017 to present. These 
requests could sweep in materials from any open or closed nonpublic law enforcement 
investigation that touches drug rebates and pharmaceutical pricing even if it involves parties and 
drugs far afield from those in this case. Absent extraordinary circumstances, the Commission 
cannot disclose any such nonpublic investigations. See In re Schering-Plough Corp., 2001 FTC 
LEXIS 199, at *8 (Sept. 7, 2001) (“The Commission . . . has enormous powers to compile highly 
confidential information from nonparties” that “expect, in providing this information . . . [their] 
confidentiality will be maintained wherever possible.”). Furthermore, the requests use broad 
connective phrases, such as “relating to,” “related to,” “concerning,” or “regarding,” which terms 
have been held to lack the required reasonable particularity. 1-800 Contacts, 2016 FTC LEXIS 
190, at *17. As in Associated Merchandising, Caremark and OptumRx Respondents’ requests 
“can only be evaluated with difficulty, if at all, against the standards of the rule.” 1967 FTC 
LEXIS 163, at *4. For all these reasons, the document requests are not reasonable in scope and 
thus fail to comply with Rule 3.36(b)(1). 

 
Moreover, under Rule 3.31(b), the parties are under an obligation to make mandatory 

initial disclosures, which include: “(1) The name, and, if known, the address and telephone 
number of each individual likely to have discoverable information relevant to the allegations of 
the Commission’s complaint, to the proposed relief, or to the defenses of the respondent, as set 
forth in § 3.31(c)(1).” 16 C.F.R. § 3.31(b)(1). Therefore, any nonparty to this action with 
information relevant to the defenses of the respondents should have previously been disclosed, 
and the requested information can be sought from those nonparties. In this regard, the requests 
do not satisfy the Rule 3.36(b)(3) requirement that the information sought cannot reasonably be 
obtained by other means. Any relevant information obtained from a nonparty that Complaint 
Counsel failed to identify in discovery would be subject to exclusion from evidence at trial. 

 
Accordingly, these requests fail to meet the requirements of Rule 3.36(b). 

 

B. Discovery Related to July 20, 2023 Press Release  
 

Document Request 6 seeks: 
 
All studies, reports, assessments, statements, factual bases, and other evidence 
upon which [the Commissioners] relied to conclude that “prior PBM-related 
advocacy statements and reports” “no longer reflect current market realities” as 
noted in the FTC’s July 20, 2023 press release. 
 
The Commission’s July 20, 2023 press release, preceding the issuance of the Complaint, 

cautioned against relying on certain prior advocacy statements and reports issued by the 
Commission relating to the PBM market, noting that “[t]he Commission is currently engaged in 
a major study of the PBM industry, undertaken in large part due to the Commission’s recognition 

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 01/27/25 OSCAR NO. 612766 - Page 6 of 9 *PUBLIC* 



  PUBLIC 

7 
 

that substantial changes have taken place over the last two decades.”4 Subsequent to that 
statement, the FTC issued two detailed, updated interim staff reports regarding the PBM market 
that are publicly available.5  

 
In their Motion, Caremark and OptumRx Respondents do not articulate a basis for the 

relevance of the documents sought by this request, either to the allegations in the Complaint or to 
their affirmative defenses. The Commission’s July 20, 2023 press release contains no opinions or 
conclusions about the particular charges against the Respondents, and therefore cannot 
reasonably demonstrate prejudgment as to the merits of this case. Accordingly, Caremark and 
OptumRx Respondents have failed to demonstrate that this request seeks information relevant to 
the allegations of the complaint, to the proposed relief, or to the defenses of any respondent. 

 
Even if relevance were established, the data sought – that is, the reasons for stating that 

prior PBM statements may be outdated – may be obtained from the subsequent interim staff 
reports regarding the current PBM market, which are both publicly available. Accordingly, 
Caremark and OptumRx Respondents have failed to meet the requirements of Rule 3.36 to 
justify this request.   

 
C. Discovery Related to Commissioner Bedoya’s Participation at the 2023 or 
 2024 National Alliance of Healthcare Purchasers Annual Forum 
 
Document Request 3 seeks “[a]ll Documents concerning Commissioner Alvaro Bedoya’s 

participation and attendance at the 2023 or 2024 National Alliance of Healthcare Purchasers 
Annual Forum.”  

 
Caremark and OptumRx Respondents do not specify any statements or conduct of 

Commissioner Bedoya at this conference that give rise to this document request and fail to 
provide any reasoning to support the relevance of the requested documents. Moreover, absent 
any relevant context, a request for “all documents” concerning Commissioner Bedoya’s 
attendance at the specified conferences is overbroad on its face. To the extent Caremark and 
OptumRx Respondents contend that Commissioner Bedoya’s attendance at this industry forum 
reflects an anti-PBM viewpoint or shows prejudgment, the Commission’s January 14, 2025 
Order Denying Motions to Disqualify Commissioner Bedoya, discussed above, specifically 
rejected this assertion, noting that “[h]is mere attendance does not show that his mind is 
irrevocably closed as to the merits of this case.” Caremark, 2025 FTC LEXIS 38, at *34 (Jan. 14, 
2025).  

 
Therefore, Caremark and OptumRx Respondents have failed to meet the requirements of 

Rule 3.36 to justify this document request.   
 

 
4 The July 20, 2023 FTC Statement Concerning Reliance on Prior PBM-Related Advocacy Statements and Reports 
That No Longer Reflect Current Market Realities is publicly available at https://www.ftc.gov/system/files/ftc_gov/
pdf/CLEANPBMStatement7182023%28OPPFinalRevisionsnoon%29.pdf. 
 
5 The FTC interim staff reports are available at https://www.ftc.gov/system/files/ftc_gov/pdf/pharmacy-benefit-
managers-staff-report.pdf and https://www.ftc.gov/system/files/ftc_gov/pdf/PBM-6b-Second-Interim-Staff-
Report.pdf.  
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D. Discovery Related to Any Commissioner’s Potential Recusal 
 
Document Request 7 seeks “[a]ll Documents and Communications concerning any 

Commissioner’s potential recusal.” As with Document Request 6, Caremark and OptumRx 
Respondents do not articulate the particular relevance of this request or attempt to demonstrate 
how this request is reasonably expected to yield relevant information.  

 
Furthermore, the request is not reasonable in scope or stated with reasonable particularity, 

as required by Rule 3.36. The request broadly seeks all documents and communications 
“concerning” not only the current Commissioners and their staff, but also all “former 
Commissioners . . . who served on or after January 1, 2017” and their staff. Motion, Ex. A, 
Proposed Subpoena, Definition F. Applying this definition to the request would require searching 
for and potentially producing responsive materials from the files of Commissioners who did not 
even vote to issue the Complaint, as well as Commissioners who would not be involved in the 
adjudication of this case.  

 
Therefore, this request fails to meet the requirements of Rule 3.36(b).  
 
E. Discovery Related to FTC’s Document Retention Policies and Efforts 

 
Document Request 8 seeks: “[d]ocuments sufficient to show Your document retention 

policies and practices, all efforts made to retain, search, and produce documents responsive to 
these Requests.” 
 

Caremark and OptumRx Respondents do not provide any basis for this request. They do 
not explain how this request is reasonably expected to yield information relevant to either the 
allegations in the Complaint or a defense of prejudgment, bias, or selective prosecution. 
Caremark and OptumRx Respondents’ reliance on mere speculation as to potential relevance is 
insufficient to satisfy this request under Rule 3.36(b). See In re Schering-Plough Corp., 2001 
FTC LEXIS 199, at *8 (Sept. 7, 2001); In re 1-800 Contacts, Inc., 2016 FTC LEXIS 233, at *9 
(Dec. 20, 2016) (authorizing subpoena only where the respondent “demonstrated more than 
potential relevance” and other elements of Rule 3.36(b) were met). 
 

Caremark and OptumRx Respondents also fail to demonstrate that the request is 
reasonable in scope or stated with reasonable particularity. Indeed, the governing definitions are 
so broad that responding to Document Request 8 would require production of the document 
retention policies and practices of not just the specified Commissioners, but also “such 
Commissioners’ staff and advisors or any person who served in such roles at any time.” Motion, 
Ex. A, Proposed Subpoena, Definition A (emphasis added). It strains credulity to argue that 
seeking the document retention policies of a Commission advisor who predated the investigation 
or Complaint in this case could yield relevant information. As noted above, potential relevance is 
not enough. 1-800 Contacts, 2016 FTC LEXIS 233, at *9. 

 
Accordingly, this request fails to meet the requirements of Rule 3.36(b). 
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VI. 
 

 For the above stated reasons, the Motion is DENIED. 
 
 
 
 

ORDERED:      
      D. Michael Chappell 
      Chief Administrative Law Judge  
 
 
 
Date: January 27, 2025 
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