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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Caremark Rx, LLC,

Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
DOCKET NO. 9437
Medco Health Services, Inc.,
Ascent Health Services LLC,
OptumRx, Inc.,

OptumRx Holdings, LLC, and

Emisar Pharma Services LLC,

Respondents.

N N N N N N N N N N N N N N N N N N N N N N N

ORDER DENYING ESI RESPONDENTS’ MOTION FOR
ISSUANCE OF SUBPOENA DUCES TECUM UNDER RULE 3.36

I

On January 2, 2025, Respondents Express Scripts, Inc., Evernorth Health, Inc., Medco
Health Services, Inc., and Ascent Health Services LLC (collectively, “ESI Respondents”) filed a
Motion for Discovery Pursuant to Federal Trade Commission (“FTC”’) Rule of Practice 3.36, 16
C.F.R. § 3.36, seeking an order authorizing the issuance of a subpoena duces tecum to the FTC
Commissioners and the Office of Policy Planning (“Motion”). Complaint Counsel filed an
opposition on January 13, 2025. Because ESI Respondents’ requested subpoena fails to meet all
the requirements of Rule 3.36, the Motion is DENIED.
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Rule 3.31 provides that, in response to discovery requests from respondents, “Complaint
counsel need only search for materials that were collected or reviewed in the course of the
investigation of the matter or prosecution of the case and that are in the possession, custody or
control of the Bureaus or Offices of the Commission that investigated the matter . ...” 16 C.F.R.
§ 3.31(c)(2). (As a shorthand, this is referred to as the “investigative file.””) Rule 3.36 provides a
narrow exception that permits the Court, on a proper showing, to allow discovery from
Commission offices that were not involved in the investigation of the matter — including the
Commissioners and Office of Policy Planning. To obtain such further discovery, including
issuance of a subpoena for the production of documents “in the possession, custody, or control of
the Commissioners, . . . [or] any Bureau or Office not involved” in the investigation of the
matter, the movant must demonstrate that (1) the subpoena is reasonable in scope; (2) the
material sought is within the permissible scope of discovery under Rule 3.31(c)(1); (3) the
material sought cannot reasonably be obtained by other means; and (4) the subpoena complies
with the requirements for requests for production of documents under Rule 3.37.! 16 C.E.R.

§ 3.36(a)-(b).

By requiring the movant to demonstrate not only the relevance of the requested
discovery, but also that the request is reasonable in scope, is stated with reasonable particularity,
and that the requested material cannot reasonably be obtained by other means, Rule 3.36
effectively requires a “special showing of need” beyond that required for ordinary discovery. /n
re 1-800 Contacts, Inc., 2016 FTC LEXIS 190, at *8-9 (Oct. 28, 2016). See also Interim Final
Rules with Request for Comment, 74 Fed. Reg. 1804, 1815 (Jan. 13, 2009); In re Intuit, Inc.,
2022 FTC LEXIS 92, at *6 (Nov. 7, 2022). The rationale for this higher standard for discovery
from FTC offices not involved in the matter is that “these offices are unlikely to possess relevant,
discoverable information that is not available from other sources.” Intuit, 2022 FTC LEXIS 92,
at *6; 74 Fed. Reg. at 1815.

Furthermore, “precedent holds that ‘[t]he reasons for issuing a complaint and the
information considered or evaluated prior to issuance “are outside the scope of discovery, absent
extraordinary circumstances.””” Intuit, 2022 FTC LEXIS 92, at *8-9 (citing In re Axon Enter.,
Inc., 2020 WL 4346544, at *2 (FTC July 21, 2020); In re Exxon Corp., 1974 FTC LEXIS 226, at
*2-3 (June 4, 1974)). “Once the Commission has . . . issued a complaint, the issue to be litigated
is not the adequacy of the Commission’s pre-complaint information or the diligence of its study
of the material in question but whether the alleged violation has in fact occurred.” Exxon Corp.,
1974 FTC LEXIS 226, at *2-3. Accord In re Basic Research, LLC, 2004 FTC LEXIS 211, at *9
(Nov. 4, 2004). Moreover, any “attempt to probe the mental processes of this agency in
investigating respondents and the decision leading up to the complaint in this matter . . . is
ordinarily privileged since [such information relates] to an integral part of the decision-making
process of this agency.” In re LabMd, Inc., 2014 WL 1100693, at *9 (FTC Mar. 10, 2014)
(quoting In re School Services, Inc., 71 F.T.C. 1703, 1967 FTC LEXIS 125, at *5 (June 16,

' Rule 3.31(c)(1) limits the scope of discovery to that which may be reasonably expected to yield information
relevant to the allegations of the complaint, to the proposed relief, or to the defenses of any respondent. 16 C.F.R.

§ 3.31(c)(1). Rule 3.37 requires that each request for documents specify with reasonable particularity the documents
to be produced and a reasonable time, place, and manner of making the production. 16 C.F.R. § 3.37.
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1967)). Accordingly, “the lack of useful additional information likely to be available from these
offices suggest[s] that the burden (and delay) of searches for responsive records and the creation
of privilege logs should not be imposed without strong justification.” 74 Fed. Reg. at 1815.

I11.

The Complaint alleges that Respondents, comprised of pharmacy benefits managers
(“PBMs”) and related group purchasing organizations working on behalf of the PBMs,
developed a practice of negotiating manufacturer rebates off the wholesale acquisition cost
(“WAC”), or “list price,” of pharmaceutical products, including insulin, to influence whether or
how a particular product is placed on drug formularies — the lists of preferred drugs used by
health plans. According to the Complaint, Respondents compete for health plan clients, in part,
on the basis of these rebates and obtain fees and other compensation related to the negotiated
rebates. The Complaint further alleges that Respondents leverage the threat of exclusion from
drug formularies to obtain higher rebates off the WAC of insulin for health plan clients, and
thereby higher profits for PBMs, and that the use of exclusionary drug formularies has resulted in
increased list prices for insulin and the exclusion of lower priced insulin from formularies,
thereby harming competition and consumers. Respondents deny these and other material
allegations.

IV.

ESI Respondents’ proposed subpoena contains seventeen document requests (“Document
Requests”), the bulk of which can be generally categorized as follows: (1) information, including
“[d]ata, surveys, studies, or other factual information relating to competition” that are reflected in
or underlie certain statements made by the Commission or the Commissioners regarding PBMs,
drug formularies, rebates, drug pricing and the state of competition among PBMs; and (2)
communications between the Commissioners (including their staff and advisors) or the Office of
Policy Planning, and nonparties to this action, relating to certain statements of the Commission
or the Commissioners.

ESI Respondents argue that the requested information is relevant to challenge the
allegations of the Complaint regarding competition among PBMs, insulin pricing, services and
fees, and rebates. ESI Respondents further argue that, to the extent that the requested information
demonstrates that the statements of the Commission or the Commissioners lacked factual
support, the information is relevant to prove their affirmative defense that the Commissioners
have improperly prejudged the merits of this case.

Complaint Counsel responds that it has produced approximately 3.9 million documents to
Respondents comprising the investigative file in this action. Complaint Counsel further argues
that ESI Respondents have failed to meet their burden under Rule 3.36 because the pre-
Complaint information sought is not relevant to any disputed issue; the scope is overbroad; and
much of the requested information can be obtained from other sources.
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A. Discovery Related to Competition in Statements Issued by the Commission

Through their Document Requests 1, 3, and 6, ESI Respondents seek “[a]ll Data, surveys,
studies, or other factual information relating to competition among PBMs, Formularies, Rebates,
Insulin Product or Other Referenced Drug Pricing, or out-of-pocket costs for Insulin Products or
Other Referenced Drugs” that relate to the following statements issued by the Commission:

1. The June 16, 2022 Policy Statement of the Federal Trade Commission on
Rebates and Fees in Exchange for Excluding Lower-Cost Drug Products
(“June 16 Statement”);

2. The Commission’s July 20, 2023 Statement Concerning Reliance on Prior
PBM-Related Advocacy Statements and Reports That No Longer Reflect
Current Market Realities (“July 20 Statement”); and

3. The Commission’s September 20, 2024 press release announcing this action
(“September 20 Press Release™).

Clearly, information relating to competition among PBMs, formularies, rebates, insulin
product or other referenced drug pricing, or out-of-pocket costs for insulin products or other
referenced drugs is relevant to the allegations in the Complaint. £.g., Compl. §§ 173 (“The PBM
Respondents shaped competition for providing PBM services around guaranteed rebates.”), 184
(“Retaining the rebates also shifts the burden of expensive medications to chronically ill
diabetics, who must pay out-of-pocket costs such as coinsurance and deductibles based on the
inflated insulin list prices associated with higher rebates.”), 256 (“The Respondents
systematically prefer high list price insulin products, with high rebates and fees, over similar low
list price products, with low rebates and fees, on formularies to inflate the perceived value of
their commercial drug formularies and offer higher rebate guarantees.”), 266 (“The harm to
insulin consumers whose out-of-pocket costs are based on list prices is not outweighed by
countervailing benefits to consumers or competition.”).

It is not as clear that materials that are outside the investigative file, broadly “relating to”
the three referenced pre-Complaint public statements by the Commission, which are not part of
the Complaint, are relevant.? Even if the requested information relating to the referenced
statements issued by the Commission could be interpreted as relevant to allegations in the
Complaint regarding competition, Requests 1, 3 and 6 fail to meet the requirements of Rule 3.36
because they are not reasonable in scope and are not stated with reasonable particularity. Rule
3.36 “requires that the material to be produced or the information which is to be disclosed shall
be identified as exactly as possible to permit a determination of whether the request meets the
prerequisites to disclosure specified by the rule.” In re Associated Merchandising Corp., 1967
FTC LEXIS 163, at *4 (Dec. 11, 1967). “[T]he rule contemplates review by the Commission of

2 ESI Respondents’ argument that information underlying statements of the Commissioners, referenced in their
October 8, 2024 Motions to Disqualify, is relevant to ESI Respondents’ defense of prejudgment is addressed in
section IV.C below.
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the applications made thereunder and that they contain sufficient information to insure that the
review be an intelligent one.” Id. As in Associated Merchandising, ESI Respondents’ “request
broadly defining the material they desire” — “[a]ll Data, surveys, studies, or other factual
information relating to competition among PBMs, Formularies, Rebates, Insulin Product or
Other Referenced Drug Pricing, or out-of-pocket costs for Insulin Products or Other Referenced
Drugs” that relate to the listed Commission’s public statements — “can only be evaluated with
difficulty, if at all, against the standards of the rule.” /d.

Furthermore, the requests use broad connective phrases, such as “relating to,” “related
to,” “concerning,” or “regarding,” which terms have been held to lack the required reasonable
particularity. 7/-800 Contacts, 2016 FTC LEXIS 190, *17. In addition, the topic of “competition”
is unduly broad. Moreover, the proposed subpoena defines “FTC Personnel” encompassed by the
requests to include the “staff of any bureau or office” — effectively targeting the entire Federal
Trade Commission and all its employees, which is not reasonable in scope. Id. at *16.3 For all
these reasons, the document requests are not reasonable in scope and thus fail to comply with
Rule 3.36(b)(1).

29 <6

B. Discovery of Communications with Nonparties

Document Requests 2, 4, 5, and 7 seek “[a]ll communications between Commissioners or
the Office of Policy Planning and nonparties to this Action” “concerning competition among
PBMs, Formularies, Rebates, Insulin Product or Other Referenced Drug Pricing, or out-of-
pocket costs for Insulin Products or Other Referenced Drugs” that relate to, respectively: (1) the
June 16 Statement; (2) the July 20 Statement; (3) the July 2024 FTC interim report issued under
section 6(b) of the FTC Act, titled “Pharmacy Benefit Managers: The Powerful Middlemen
Inflating Drug Costs and Squeezing Main Street Pharmacies” (“6(b) PBM Interim Report™); and
(4) the September 20 Press Release.

Document Request 15 more broadly seeks “[a]ll communications between
Commissioners or the Office of Policy Planning [or] their staff and nonparties to this Action
relating to competition among PBMs, Formularies, Rebates, Insulin Product or Other Referenced
Drug Pricing, or out-of-pocket costs for Insulin Products or Other Referenced Drugs.”

Through Document Request 16, ESI Respondents similarly seek:

Documents sufficient to identify every nonparty to the Action interviewed,
communicated with, or otherwise engaged with by the Commissioners or their
staff or Office of Policy Planning not involved in the Pre-Complaint Investigation,
regarding competition among PBMs, Formularies, Rebates, Insulin Product or
Other Referenced Drug Pricing, or out-of-pocket costs for Insulin Products or
Other Referenced Drugs.

3 Indeed, the requested subpoena would require searching for and potentially producing responsive materials from
the files of Commissioners who have recused themselves from this matter and did not even vote to issue the
Complaint.
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ESI Respondents argue that such communications are relevant to the allegations in the
Complaint regarding competition in the PBM industry and that the nonparties are not otherwise
readily identifiable. Complaint Counsel responds that ESI Respondents have failed to show the
relevance of nonparty communications that were not part of the investigation in this matter and
that ESI Respondents instead rely on mere speculation of potential relevance.*

As an initial matter, under Rule 3.31(b), the parties are under an obligation to make
mandatory initial disclosures, which include: “The name, and, if known, the address and
telephone number of each individual likely to have discoverable information relevant to the
allegations of the Commission’s complaint, to the proposed relief, or to the defenses of the
respondent, as set forth in § 3.31(c)(1).” 16 C.F.R. § 3.31(b)(1). Therefore, any nonparty to this
action with information relevant to the Complaint should have previously been disclosed, and the
requested information can be sought from those nonparties. In this regard, the requests do not
satisfy the Rule 3.36(b)(3) requirement that the information sought cannot reasonably be
obtained by other means. Any relevant information obtained from a nonparty that Complaint
Counsel failed to identify in discovery would be subject to exclusion from evidence at trial.

In addition, the relevance of pre-Complaint communications with nonparties, outside the
investigative file, is speculative and too attenuated to satisfy the discoverability requirements of
Rule 3.36(b)(2). “Simply because the Commission has collected documents that may be relevant
does not entitle respondents to them.” In re Schering-Plough Corp., 2001 FTC LEXIS 199, at *8,
12-13 (Sept. 7, 2001) (requiring production of documents outside the investigative file only
where complaint counsel or its testifying expert witnesses reviewed such documents); In re -
800 Contacts, Inc.,2016 FTC LEXIS 233, at *9 (Dec. 20, 2016) (authorizing subpoena only
where the respondent “demonstrated more than potential relevance” and other elements of Rule
3.36(b) were met). Furthermore, for all the reasons set forth in section A above, the information
sought is not reasonable in scope and is not stated with reasonable particularity, as required by
Rule 3.36.

C. Discovery Related to Statements by Commissioners Challenged in ESI
Respondents’ Motions to Disqualify Commissioners

Document Requests 8-13 seek “[a]ll Data, surveys, studies or other factual information”
and “[a]ll Communications between” (1) nonparties and (2) Commissioners Kahn, Bedoya or
Slaughter (or their respective staffs) that both (1) relate to the statements made by these
Commissioners that are identified in Respondents’ Motions to Disqualify and (2) “concern
competition among PBMs, Formularies, Rebates, Insulin Product or Other Referenced Drug
Pricing, or out-of-pocket costs for Insulin Products or Other Referenced Drugs.”

4 With regard to the 6(b) PBM Interim Report, Complaint Counsel states that Respondents had previously agreed not
to seek Rule 3.36 discovery of materials produced by the recipients of the June 2022 orders for the 6(b) Study of
Pharmacy Benefit Managers in response to those orders. ESI Respondents argue that materials produced in response
to the Commission’s 6(b) orders are excluded from their requests, except materials actually reviewed as relevant to
this action. As written, request 5 does not necessarily run afoul of the parties’ prior agreement, since it seeks the
communications with the nonparties that relate to the 6(b) PBM Interim Report, not the materials produced by the
recipients of the orders for the 6(b) Study of Pharmacy Benefit Managers in response to those orders. However, it is
hard to see the relevance of communications relating to the 6(b) PBM Interim Report where ESI Respondents have
agreed not to seek factual materials from that report.
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ESI Respondents argue, without evidentiary support, that statements of Commissioners
Khan, Bedoya and Slaughter regarding the state of competition between PBMs, pricing of
pharmaceutical products (including insulin), out-of-pocket costs, and/or the effect of drug
formularies on pricing and availability of pharmaceutical products, identified in ESI
Respondents’ Motions to Disqualify, were “likely influenced” by the requested data and
communications, and that therefore such material is relevant to challenge the allegations of the
Complaint. They further argue that, to the extent the requested data and communications
contradict or fail to support the Commissioners’ statements, such information will support ESI
Respondents’ affirmative defense that the Commissioners improperly prejudged the merits of the
case.

Complaint Counsel responds that ESI Respondents have not established extraordinary
circumstances that would warrant discovery outside the investigative file that predates the
Complaint, and that the requests should be denied as an improper attempt to obtain discovery
into the Commission’s decision making in issuing the Complaint. Complaint Counsel further
argues that the Commissioner statements identified in ESI Respondents’ Motions to Disqualify
do not show prejudgment and are thus not relevant to that affirmative defense.

Subsequent to the filing of the present Motion, the Commission denied ESI Respondents’
Motions to Disqualify Commissioners Khan, Bedoya and Slaughter from this action, finding no
evidence of prejudgment. The Commission’s orders held that (1) none of the identified
statements made by the Commissioners directly addressed the merits of this action, nor
reasonably indicated an irrevocably closed mind on the merits as specific to this case, but rather
were general observations or qualified, preliminary statements conveying the complaints that had
been received by the Commission and the practices the Commission was investigating or
pursuing as suspected violations of the law; and (2) the Commissioners’ attendance at events
alleged to be anti-PBM predated the filing of the Complaint and did not specifically involve
Respondents. In re Caremark Rx, LLC, et al., 2025 FTC LEXIS 38 (Jan. 14, 2025); 2025 FTC
LEXIS 42 (Jan. 14, 2025); 2025 FTC LEXIS 43 (Jan. 14, 2025). This Court was not involved in
adjudicating that issue.

By issuing a complaint, the Commission necessarily signals that it has found evidence
that could support finding a violation. 15 U.S.C. § 45(b); AMG Capital Mgmt., LLC v. FTC, 593
U.S. 67, 72 (2021). It is not a violation of due process for the Commission to explain why the
complaint was filed or to publicize the preliminary considerations that support the filing of
charges. See FTC v. Cinderella Career & Finishing Schools, Inc., 404 F.2d 1308, 1314-15 (D.C.
Cir. 1968) (reversing district court and rejecting argument that the Commission’s issuance of
press releases that called attention to the pending proceedings and allegations violated
respondent’s right to due process of law by demonstrating Commission’s prejudgment).

Given the Commission’s determination that the identified Commissioner statements fail
to demonstrate prejudgment, if that is a correct determination, it logically follows that discovery
into the underlying bases for those same statements is not justified as relevant to an affirmative
defense of prejudgment or bias. See also Intuit, 2022 FTC LEXIS 92, at *15 (holding that
unsupported and vague allegations that Commissioners were influenced by inaccurate
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information failed to show prejudgment justifying discovery). Moreover, even if the requested
information underlying the Commissioners’ statements could be interpreted as relevant to the
competition allegations in the Complaint, for reasons similar to those stated in section A above,
the document requests are not reasonable in scope or stated with reasonable particularity, as
required by Rule 3.36. Additionally, with respect to communications with nonparties, as
explained above, any nonparty to this action with information relevant to the Complaint should
have previously been disclosed, enabling ESI Respondents to obtain the requested information
from those sources.

D. Other Document Requests
a. Document Request 14
Document Request 14 seeks:

All Data, surveys, studies, or other factual information outside of the investigative
file in this Action relating to Insulin Products, Humira, Cyltezo, Harvoni, Epclusa,
Abrilada, Amjevita, Hulio, Hyrimoz, Repatha, Praluent, or any Other Referenced
Drugs or “future products” that support or contradict the claim that the PBM
Respondents are “likely to cause substantial injury to consumers whose out-of-
pocket costs are based on the list prices of drugs.”

ESI Respondents do not specifically address this request in their motion, and the
relevance of several of the listed pharmaceutical drugs to this action is not apparent, particularly
when they are absent from the Complaint. Moreover, the use of the term “future products,”
although included once in the 45-page Complaint, is not defined in the proposed subpoena and is
vague and not stated with particularity. Lastly, insofar as this request is directed to all FTC staff
without justification for such a burden, it is not reasonable in scope. Accordingly, Document
Request 14 does not comply with the requirements of Rule 3.36(b).

b. Document Request 17
Document Request 17 seeks:

Documents sufficient to show the FTC’s policies and practices regarding
retention, organization, storage, access, and sequestering of Documents that the
FTC is obligated to produce in connection with its Initial Disclosures, 16 C.F.R.
§ 3.31(b)(2).

ESI Respondents also do not specifically address the relevance of this document request
in their motion, either to the allegations in the Complaint or their proposed defenses. Moreover,
ESI Respondents have not made a special showing justifying the burden of this request applying
to all FTC staff. Accordingly, Document Request 17 fails to meet the requirements of Rule 3.36.
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V.

For the above stated reasons, the Motion is DENIED.

ORDERED: Dm Chapeedd

D. Michael Chappell
Chief Administrative Law Judge

Date: January 27, 2025





