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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
FTC DOCKET NO. 9439

ADMINISTRATIVE LAW JUDGE: HON. D. MICHAEL CHAPPELL

IN THE MATTER OF:

DR. SCOTT SHELL, DVM APPELLANT

THE AUTHORITY’S REPLY TO APPELLANT’S PROPOSED FINDINGS
OF FACT AND CONCLUSIONS OF LAW

The Horseracing Integrity and Safety Authority, Inc. pursuant to the briefing schedule of
the Chief Administrative Law Judge, dated December 11, 2024, submits this Reply to Appellant’s

Proposed Findings of Fact and Conclusions of Law.
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CERTIFICATE OF SERVICE

PUBLIC

Pursuant to Federal Trade Commission Rules of Practice 4.2(c) and 4.4(b), a copy of the

Authority’s Reply to Appellant’s Proposed Findings of Fact and Conclusions of Law is being

served on January 21, 2025, via Administrative E-File System and by emailing a copy to:

Hon. D. Michael Chappell

Chief Administrative Law Judge
Office of Administrative Law Judges
Federal Trade Commission

600 Pennsylvania Ave. NW
Washington DC 20580

Via e-mail: Oalj@ftc.gov

April Tabor

Office of the Secretary

Federal Trade Commission

600 Pennsylvania Ave. NW
Washington, DC 20580

Via email: electronicfilings@ftc.gov

Andrew J. Mollica

1205 Franklin Ave Suite 16LL
Garden City, New York 11530
Cell: (516) 528-1311

Office: (516) 280-3182

Via email to jdmol@aol.com
Attorney for Appellant

/s/ Bryan Beauman

Enforcement Counsel


mailto:Oalj@ftc.gov
mailto:electronicfilings@ftc.gov
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I. PROPOSED FINDINGS OF FACT

1. Appellant is an Ohio and West Virginia (“W.V.”) licensed veterinarian, Appellate
Book 1 [“AB1’] 2012, 99 1-2, who prior to the Horseracing Integrity and Safety Act of 2020
(“Act”), was never sanctioned in 37 years of practice. Appellate Book 2 [“AB2] 6677:9-6678:18
(Shell).

e Appellant committed 228 Administrations of a Banned Substance: ABII 6530,

99.1.

2. During all relevant times, Appellant practiced in a S-Corp, Scott Shell DVM Inc.,
with associates Dr. Barbara Hippie (“Dr. Hippie”), Dr. Maggie Smyth, and employee, Janet Duhon
(“Ms. Duhon”) (“Practice”). AB2 6678:20-6679:4 (Shell); AB1 2012, 9] 3.

e Agreed.

3. Practice veterinarians often treated the same patients, and each did countryside
(farm) practice. AB2 6676:5-23; 6680:17-66781:12-24 (Shell); AB2 7436:22-7440:1 (Roberts);
AB1 520, 528, 538.

e Hippie does the majority of the Practice’s farm calls: ABII 6680:18-20.

e Roberts assumed Appellant could rely on Hippie’s use of Banned Substances on a

farm horse, even if Appellant has never seen said farm horse: ABII 7439:11-24.

4. On September 28, 2023, at JACK Thistledown Racino, Ohio, Horseracing Integrity
& Welfare Unit (“HIWU?”) investigators recovered (a) one tub of Isoxsuprine powder and (b) two
bottles of Carolina Gold (“GABA”) from Appellant’s Practice Truck, (c) two boxes of Osphos
from Appellant’s office, AB1 489-490, and (d) a bottle of Sarapin from a Practice registered truck,
operated by Dr. Hippie. AB1 607-611. Appellant immediately told HIWU that Isoxsuprine was for

farm calls. AB1 618 9 7, GABA was for W.V. practice. AB1 618 9 8, and Dr. Hippie advised
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Sarapin was for farm calls. AB1 620 9 18.
e Agreed; however, the Isoxsuprine was for Cool Stance: ABII 6750:10-24, 6991:7-
22, 6992:15-24, 6993:1-22.

5. The GABA bottles had pharmacy, Horse Necessities, Inc.’s (“HNI”), labels
identifying Appellant as Doctor, and Covered horse, “Snazzy Horse.” AB1 497. The Sarapin’s HNI
label identified Appellant as Doctor and Covered Horse, “7otally Obsessed.” AB1 612. Osphos
and Isoxsuprine had no horses’ names. AB1 425.

e Agreed.

6. On October 25, 2023, HIWU charged Appellant with Anti-Doping Medication
Control (“ADMC”) Rule (“Rule”) 3214(a), “Possession of a Banned Substance,” based on
Isoxsuprine, GABA, and Osphos. AB1 507-12.

° Agreed.

7. On October 30, 2023, Arbitrator Leone issued a Decision, lifting Dr. Hippie’s
provisional suspension, finding likelihood of no significant fault, that she had a farm practice, and
Sarapin is valid for farm use. AB1 1730-33, 99 2-4. Then, on December 4, 2023, HIWU charged
Appellant for the Sarapin. AB1 607-611.

e Arbitrator Leone refused to lift Appellant’s Provisional Suspension and the

Sarapin label identified Appellant as the prescriber: ABI 612, 1136-1139.

8. HIWU’s Chief of Science, Dr. Mary Scollay, (“Dr. Scollay”) gave educational
presentations, including March 24, 2023, at Will Roger’s Downs (“WRD”), providing guidance
about the Act and “compelling justification.” AB2 7059:1-7062:10, 7066:5-7068:6 (Scollay).

e Agreed.
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0. At WRD, Dr. Scollay stated, the “caveat I will tell you is:!

...[1]f the veterinarians are practicing also on a population of non-Covered
Horses, they’re taking care of quarter horses or they’ve got a country
practice part-time they are able to possess Banned Substance because we
don’t have control over those horses, and so to the extent that they want to
use bisphosphonates on a non-Covered Horse, we can’t ban them from
possessing them... we can’t penalize people for something that we don’t
have control over so, you know, let’s just say because we have the ability
to investigate, if the story starts to get a little weird or a little extreme, you’re
going to get more than a raised eyebrow. But at the end of the day if
someone is practicing out in the country, we don’t have the authority to
control the medications they administer or carry for non-Covered Horses...
the regulation addresses if there is justification for them to be in Possession
of a Banned Substance and certainly a practice that incorporates non-
Covered Horses. ..

AB2 7117:13-7118:16 (Scollay); AB1 1109-1114, HIWU v. Perez, JAMS Case No. 1501000589,
912.29(2) (“Perez 1”).

e Agreed.

10. Dr. Scollay stated, “no one is going [] on your private property [without a

subpoenal.” ABI 2576 9 2 (Video Mark 26:40).

e View video timestamp for full quote on subpoenas.

11.  During all relevant times, a Federal injunction prohibited HISA/HIWU from
operating in W.V. and there was no enforcement or Covered races. The Act presumed fifty state
jurisdiction. AB2 7125:1-7126:7, 7130:7-17 (Scollay).

e Scollay did not offer a legal opinion on the Act’s jurisdiction.

12. Dr. Scollay testified “carry” means “have in the truck, in your hand.” AB2 7139:3-
8 (Scollay) and “justification and what’s in your truck” uniquely depends on the composition of

the practice (racetrack v. Non-Covered). AB2 7122:15-7123:16 (Scollay).

! AB1 2576 9 2; https://www.facebook.com/Traoracing/videos/891125828812595/?extid=CL-UNK-
UNK-UNK-AN GKOT-GK1C&mibextid=2Rb1{fB&ref=sharing (Video Mark 24:47)



https://www.facebook.com/Traoracing/videos/891125828812595/?extid=CL-UNK-UNK-UNK-AN_GK0T-GK1C&mibextid=2Rb1fB&ref=sharing
https://www.facebook.com/Traoracing/videos/891125828812595/?extid=CL-UNK-UNK-UNK-AN_GK0T-GK1C&mibextid=2Rb1fB&ref=sharing
https://www.facebook.com/Traoracing/videos/891125828812595/?extid=CL-UNK-UNK-UNK-AN_GK0T-GK1C&mibextid=2Rb1fB&ref=sharing
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e Agreed.

13. On June 16, 2023, Dr. Scollay emailed Randall Equine Vet Group, stating “[t]he
regulation...provides for the ability to justify the possession of Banned Substances. To the extent
that your practice provides veterinary care to non-Covered horses--and can demonstrate (through
records, day sheets, etc.) the need to carry those substances you can establish compelling
justification.” AB1 1815, 2601. Appellant reviewed this email in June 2023. AB2 6806:1-8 (Shell).

e Agreed.

14. In preparation for the Act, Appellant “read everything” from HISA/HIWU,
attended Dr. Scollay’s Mahoning Valley seminar, basically the same as WRD, where Dr. Scollay
gave him guidelines/rules, and discussed Banned Substances and medications. AB2 6687:8-6691:6
(Shell); AB2 7083:7-14 (Scollay).

e This was Appellant’s testimony. However, Appellant held an erroneous belief he

could possess Banned Substances for Thoroughbred racehorses while in West
Virginia (“WV?”) because they cannot be “Covered” so long as they are treated in
WV: ABI 46 §7.52.

15. At the Mahoning presentation, Appellant asked Dr. Scollay about “carrying Banned
Substances on the track...[and she said] as long as you have a farm practice,” and “[Appellant]
believe[d], she said, non-covered horses[,] you are allowed to carry the Banned Substances... [and]
we don't have to unload our trucks and reload.” AB2 6694:5:18, 6823:3-14 (Shell).

e See Appellant’s references for direct quotes.

e Appellant did not ask Scollay if he could have Banned Substances to provide to

racehorses in WV: ABII 6823:16-23.

16.  Dr. Scollay admitted she could have spoken to Appellant; but did not recall. AB2
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7153:17-7154:14 (Scollay).

e Agreed.

17.  Appellant relied and predicated his Practice on Dr. Scollay’s guidance as
HISA/HIWU’s formal authority and believed her statements applied to W.V. practice. AB2
6696:20-6701:10 (Shell).

e Per above, Appellant did not ask Scollay if he could possess Banned Substances

for use on racehorses in WV,

18. HISA/HIWU and Dr. Scollay did not further clarify their statements or “compelling
justification,” even after Perez, AB2 7146:19-7147:10 (Scollay); AB2 6899:19-6902:7 (Reeves)
and never stated/required emergency, imminent, multiple uses, use of Banned Substances on a
Covered track the day of seizure or set time frames to show compelling justification. AB2 7141:13-
7143:17 (Scollay).

e The Perez decision clearly provides that “compelling justification” is evaluated on

a case-by-case basis. The Arbitrator’s comments regarding “emergency” use were
in response to Appellant’s assertion that additional travel time was
“inconvenient”: ABI 42 €[7.21.

19.  Appellant has a large farm Practice. AB2 6681:2-6683:14 (Shell).

e Per above, Hippie has the majority of the farm practice. Evidence of Appellant’s

farm practice is limited.

20. Appellant always established a client-patient-vet relationship. AB2 6731:19-6732:14
(Shell). Appellant provided records and testimony, showing use and/or intended use of all Charged
Banned Substances in his rural, Non-Covered practice (Farm and/or W.V.) pre-and-post-seizure:

(AB1 523-605, 2026-38, 2367-2432, 3356-3378), including:
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a. Isoxsuprine?

Horse: “Cat” - Non-Covered quarter horse

Date : 8/16/23 and 6/13/23 Prescribed by Shell
Use: Founder

Vet Shell’s patient since 2008 and diagnosed’

6/12/23 — Hippie Exam

ABI1 528-537; AB2 6718:11-6722:11 (Shell).

Horse: Non-Covered W.V. — no longer racehorse
Date: 10/13/23

Use: Laminitis

Vet Examined by Shell

ABI 2378; AB2 6750:11-6752:3 (Shell).

Horse: Non-Covered W.V.

Date: 7/14/23

Use: Foot Sore

Vet: Shell

ABI1 2389, 2413.
b. Osphos

Horse-Type: Cat - Non-covered quarter horse

Date: 4/24/23 (Injected)

Use: Laminitis

Vet: Shell patient since 2008 and
Injected by Hippie

AB1 528-537; AB2 6718:11-6722:11 (Shell).

Horse-Type: Non-Covered quarter horse. W.V.
Date: 11/20/23

Use: Navicular

Vet: Examined by Shell

AB1 2035; AB2 6742:10-6744:5 (Shell).

c. Sarapin

2 Names of Non-Covered/W.V. Horses/trainers are omitted but identified in the Appellate Book.
3 Appellant and Dr. Hippie treated Cat, who took Isoxsuprine daily. AB2 7043:13-7046:23 (Schulman).
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Horse-Type: Jack Attack - Non-Covered Farm Horse
Date: 6/21/23
Use: Navicular
Treating Vet: Hippie*

AB1 545-46; AB2 6722:22-6725:10 (Shell).
Horse-Type: Herd/Stable Use, Non-Covered W.V. Horses
Date: 7/28/23
Use: Anti-Inflammatory/Leg
Vet: Examined by Shell

AB1 593-94; AB2 6725:20-6727:23 (Shell).
Horse-Type: Herd/Stable Use for Non-Covered W.V. Horses
Date: 9/29/23
Use: Anti-Inflammatory/Leg
Vet: Shell Injected

AB1 595; AB2 6730:3-6731:22 (Shell).

d. GABA

Horse-Type: Herd/Farm Use for Non-Covered W.V. Horses
Date: 6/2 and 9/5/23
Use: Nervous Horse
Vet: Examined by Shell

ABI1 2385, 2426; AB2 6752:5-6753:9 (Shell).

Horse-Type: Non-Covered W.V. Horse
Date: 11/14/23

Use: Nervous Horse

Vet: Examined by Shell

AB1 2034; AB2 6740:15-6742:1 (Shell)

e These records are presented in a misleading manner. See Authority’s reply brief.

4 Sarapin was in Dr. Hippie’s Practice truck. AB1 608.
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21. “Herd” prescriptions are FDA permissible. AB2 7373:21-24 (Roberts).

e Appellant did not produce veterinary medical records corroborating
examinations that justified “herd” prescriptions. For example, see ABII 6842:24,
6843:1-24, 6844:1-17.

22. Appellant testified he used Charged Banned Substances legally, regularly, and
efficaciously in Non-Covered Practice. Isoxsuprine vasodilates feet, Osphos “strengthen[s]” bone
for navicular, GABA calms in dangerous training, and Sarapin reduces inflammation. AB2
6706:13-6713:22 (Shell).

e The FDA has withdrawn its approval for Isoxsuprine: ABII 7093:18-24, 7094:1-

24, 7095: 1-24 (Scollay).

e Treatment of navicular disease with Osphos would not constitute an emergency:
ABII 7222:23-34, 7223:1-24, 7224:1-9 (Benson).

e Carolina Gold (GABA) is prohibited at WV racetracks because it is not FDA-
approved: ABII 7209:5-22 (Benson).

e Sarapin is prohibited at WV racetracks because it is not FDA-approved and does
not have an approved analytical method for detection: ABII 7224:12-24, 7225:1-9
(Benson).

23. When ordering medication, compounding pharmacies, like HNI, sometimes ask for

a horse’s name and sometimes they do not (if a name is on file). AB2 7009:1-7010:13 (Duhon);
AB2 6939:1-9 (Shell).
e Office stock drugs should not be ordered in the name of a patient that was not

intended to receive them: ABI 2714, §37.
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24, Ms. Duhon ordered GABA and Sarapin for bulk use and, when asked, made
“administrative errors,” providing HNI with the names Snazzy Horse for GABA and Totally
Obsessed for Sarapin. Ms. Duhon called this a mistake as she believed providing familiar names
was not problematic. AB2 6760:12-6764:10 (Shell), AB2 7018:9-7019:4, 7022:16-7023:14
(Duhon).

e Per Duhon, Appellant specifically told her which “prescriptions” to have filled:

ABII 7014:9-24, 7015:1, 7019:24, 7020:1-15 (Duhon). Also see response to PFF 23.

25.  Appellant’s expert Dr. Andrew Roberts (“Dr. Roberts”) testified Ms. Duhon’s
explanation is common and likely. AB2 7393:13-7394:11 (Roberts).

e See response to PFF 23.

26. Snazzy Horse and Totally Obsessed were not prescribed Charged Banned
Substance because Appellant would have provided his “own veterinary label” with “instructions.”
AB2 6763:6-22, 6778:8-22 (Shell); AB2 7391:10-7393:11 (Roberts).

e See response to PFF 23.

27.  HISA/HIWU had every record for Snazzy Horse and Totally Obsessed via the HISA
Portal and productions. There is no evidence Appellant’s Practice administered Charged Banned
Substances to either horse or used them in Covered practice. AB2 6716:5-19, 6765:18-6766:2
6773:22-6774:8, 6963:14-6964:5 (Shell).

e The prescriptions are evidence. Appellant had Banned Substances prescribed in

the names of these horses. Appellant did not produce records demonstrating

administrations of Banned Substances to Snazzy Horse or Totally Obsessed.



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 01/21/25 OSCAR NO. 612747 - Page 12 of 22 *PUBLIC*

PUBLIC

28. Appellant’s Practice (Thistledown, farms, and W.V.), could be 100 miles from each
other. Appellant cannot predict what is required next and there are no/limited (equine) pharmacies.
AB2 6673:12-6675:2 (Shell); AB2 7353:5-7354:7 (Roberts). The land is very rural, and it is “good
veterinary practice” and reasonable to have the Charged Banned Substances “at your fingertips to
prescribe on any given day.” AB2 7351:8-22, 7353:16-7355:24 (Roberts).

e Appellant no longer keeps Banned Substances on his truck and meets his

veterinary ethical obligations: ABII 7002: 2-16.
e Roberts has never used or carried Carolina Gold: ABII 7472: 6-24, 7473: 1-6,
7492: 3-16, 7501; 12-18.

29. Appellant made records in the dark, rain, driving from farms and barns and they are
“not as complete as [they] should be.” AB2 6747:17-6749:23 (Shell).

e This was Appellant’s testimony.

30.  Aseparate Non-Covered truck is unreasonable, costs approximately $200,000, and
the vet would not know when to use it. AB2 7356:2-7357:6 (Roberts).

e Per above, Appellant no longer carries Banned Substances on his truck.

31. HIWU expert Dr. Dionne Benson (“Dr. Benson”) testified Appellant’s records are
insufficient, lack detail, showed only dispensing, did not allow continuity of care, and review of
Covered horses’ records from HISA’s inception is needed to rule out Covered horses receiving
Banned Substances. AB2 7180:20-7182:17, 7184:4-20 ; 7237:1-7238:17 (Benson).

e Agreed.

32. Dr. Benson testified that GABA, Isoxsuprine and Sarapin are prohibited at W.V.
racetracks. AB2 7209:4-15, 7224:11-20, 7231:4-24 (Benson). There was no evidence Appellant

used these medications at a W.V. racetrack. AB2 6726:1-8, 6730:6-8, 6732:23-6733:3; 6736:4-6;

10
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6744:7-15; 6746:17-18 (Shell).

e Appellant provided Banned Substances to WV trainers for Thoroughbred
racehorses, some of whom also raced in Covered jurisdictions: ABII 5942-5943,
5949-5950; ABI 3426-3455, 3460-3498; ABI 3578-3600.

33. A race program can be “a record of Lasix administration.” AB2 7263:9-7265:4

(Benson).

e Agreed.

34, Dr. Roberts testified Appellant’s records, while not “great,” are qualified treatment
records, not atypical, show what happened, reasons for use, are “sufficient,” reasonable for Non-
Covered horses, and additional records sought by Dr. Benson are unnecessary for Covered horses,
because he understood Dr. Scollay’s statements to mean if Appellant has records showing Non-
Covered use “not carte blanche, but...the [charged] substances...” the records are sufficient. AB
7369:15-7380:3; 7386:4-7391:8; 7447:19-7452:16 (Roberts).

e Most of Appellant’s records are billing records: ABI 2730-2731: §16-18,2710: €26.

35. Dr. Dorrie Wallace testified Appellant omitted Covered records from the HISA
portal, but all were ultimately provided. AB2 7310:16-7311:3 (Wallace). A Snazzy Horse record
was on the HISA portal, but not produced. For Totally Obsessed, there was an entry provided but
not on the portal. AB2 7325:14-23 (Chen). Appellant was not charged with portal violations or
ordered to produce records on the portal. AB1 2604 9 5. Appellant provided additional records.
AB1 2320-2365.

e Agreed.

36. The Arbitrator’s Decision, held Appellant did not establish compelling justification,

violated Rule 3214(a), and imposed a Civil Sanction of 21 months ineligibility from October 5,

11
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2023, to July 5, 2025; and a fine of $20,000 (“Sanction”). Decision, 49 7.35 and 8.1.

e Agreed.

37. The Arbitrator found Appellant at fault for knowing substances were banned,
attending, and reviewing Dr. Scollay’s seminars, but not asking about W.V. practice,

supervision/Ms. Duhon’s ministerial errors, carrying and not storing Charged Banned Substances

off site. Decision, 9 7.20-7.22, 7.45-7.56.

e Agreed.

12
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IL. PROPOSED CONCLUSIONS OF LAW

1. Possession of Banned Substances is a ADMC violation “unless there is compelling
justification for such Possession.” Rule 3214(a).

e Agreed.

2. HISA/HIWU has the burden to establish a violation to the comfortable satisfaction
of the hearing panel (greater than preponderance of the evidence). Rule 3121(a).

e Agreed.

3. Appellant’s burden is to establish “compelling justification” by a preponderance of

the evidence, not rule out banned use on every Covered Horse. Rule 3121(b).
e Agreed.

4. Compelling Justification is not defined in the Act or Rules. AB2 7132:7-17

(Scollay).
e Agreed.
5. “Compelling justification” is a fact-specific, case-by-case evidentiary inquiry, but

the plain language meaning of “compelling justification” must be read” together with Dr. Scollay’s
guidance, as well as “what could have been expected from a reasonable...veterinarian [with] a
practice that includes Non-Covered Horses” and the realities of Covered/Non-Covered practice.
PFF 9, 13-16; Perez 1, 49 2.29(2) and 7.14.
e See Authority’s briefs on the compelling justification standard and Appellant’s
failure to meet it.

6. Justification” means “good” or “acceptable reason for doing something.”® CAS

> Any ambiguity must be read contra proferentem in Appellant’s favor. CAS 2013/A/3435 Tomasz Stepien
v. Polish Rugby Union, award of 4 July 2014, 9 88.
¢ https://www.merriam-webster.com/dictionary/justification.

13
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A4/2016, Klein v ASADA, Y 127-131 (“Klein) “Compelling” means “forceful,” “driving,”
“constraining,” or “convincing.”’

e See Authority’s reply brief on Appellant’s failure to meet the standard in Klein.

7. Appellant’s records are authentic and entitled to substantial weight. See Gardner v.
Heckler, 777 F.2d 987, 991 (5th Cir. 1985).

e Thereis no allegation that Appellant’s records are not authentic. The records must
demonstrate a compelling justification for Possession at an Ohio Racetrack and
do not.

8. In accordance with Dr. Scollay’s guidance and plain language, Appellant
established “compelling justification” by a preponderance of the evidence because his records and
the testimony established that Charged Banned Substance were used or intended to be used in
Appellant’s Non-Covered (farm or W.V.), interchangeable-practitioner, rural Practice, and
therefore Appellant needed, was permitted, and had a good, acceptable, convincing reasons to
carry/possess the Charged Banned Substances.

e Disagree. See Authority’s briefs.

9. “Compelling justification” does not require emergency, imminent use of Banned
Substances on the day recovered, a specific number of records, or the details of Covered records,
and oral testimony can establish the defense. Hagans v. Oliver Mach. Co., 576 F.2d 97, 103 (5th
Cir. 1978).

e Arbitrator’s comments on “emergency use” were in response to Appellant’s

assertion that additional travel time was “inconvenient.” The totality of

Appellant’s evidence failed to establish a compelling justification.

7 https://www.merriam-webster.com/dictionary/compelling#dictionary-entry-1.

14
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10. During all relevant times, a Federal injunction prohibited HISA/HIWU from
operating in W.V. and there were no Covered races and/or enforcement there. PFF 11.

e Agreed.

11. HISA/HIWU has no jurisdiction over Non-Covered Horses, Non-Covered records,
Appellant’s Non-Covered W.V. Practice, and/or medical discretion in Non-Covered practice. AB2
7247:-15 (Benson); AB2 7131:13-21 (Scollay).

e Appellant has not been charged based on his conduct in a non-Covered practice.

12. The Act’s definition of Covered Horses is inapplicable to horses treated in W.V.
absent jurisdiction. AB2 7130:11-17 (Scollay).

e The definition of “Covered Horse” is not geographically specific: ABI 42-43,

97.24-7.26.

13.  Movement of a horse into a Covered jurisdiction is a Trainer’s responsibility. Rules
3030 and 3040(b)(10).

e Agreed.

14. The W.V. Racing Commission has no jurisdiction off the racetrack. AB2 7359:15-
7360:3 (Roberts).

e Agreed.

15. There was no evidence Charged Banned Substances were administered in Covered
practice or on a W.V. racetrack. PFF 27, 35.

e See response to PFF 32.

16.  The Act and Rules do not permit “discovery” or allow HISA/HIWU to demand all
of Appellant’s records post-charge. Rule 7260(b).

e The Arbitrator did not order discovery. Appellant put the nature of his practice
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in issue, and the Arbitrator concluded that records supporting his defense were
“relevant and material”: ABI 41 §/7.17, 2278.

17. The Arbitrator erred in finding Appellant did not have “compelling justification”
by (a) requiring emergency use, (b) considering thoroughbred aspects of Appellant’s W.V. Practice,
absent jurisdiction, (c¢) considering Isoxsuprine and Osphos had no labels and ignoring bulk use,
(d) ignoring Appellant’s rural Practice with practitioners treating the same horses, (¢) considering
Ms. Duhon'’s ordering errors, (f) finding use of Banned Substances on W.V. tracks absent evidence,
and (e) not crediting Appellant’s use and intended/future use of Charged Banned Substance post-
seizure. Decision, 4 7.20-7.35.

e Disagree. See Authority’s briefs.

18. The Arbitrator misapplied burdens of proof by faulting Appellant for producing a
samples of Non-Covered records and not producing all Covered records to demonstrate Banned
Substances were not “prescribed to or used by Covered Horses.” Decision, 9 7.15-.18.

e Disagree. See Authority’s briefs.

19. HIWU/HISA is estopped from filing charges and/or positions inconsistent with Dr.
Scollay’s oral and written representations of material fact upon which Appellant reasonably and
detrimentally relied, including, that veterinarians with records showing need to carry for Non-
Covered use or intended use can possess Banned Substances and have compelling justification.
Thomas v. Miller, 489 F.3d 293, 302 (6th Cir. 2007).

e Disagree. See Authority’s briefs.

20. Rule 3214(a) and the Decision violate Appellant’s Fifth and Fourteenth

Amendment Due Process rights. “Compelling justification” is not defined, and Covered persons
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cannot determine how to comport their behavior. Rule 3214(a) is “vague on its face,” and void®
because no reasonable Covered person would understand what facts must be proved to establish
“compelling justification.”

e Disagree. See Authority’s briefs.

21. Rule 3214(a) is also constitutionally vague and void “as applied” to Appellant who
could not ascertain necessary facts to prove “compelling justification” and the Arbitrator arbitrarily
and capriciously acted on whim!'® and considered and/or required elements of the defense that are
not in the Rules or Dr. Scollay’s guidance, inter-alia, emergency Non-Covered use, record detail,
assessing W.V. Practice, and challenging veterinary discretion, resulting in arbitrary and capricious
enforcement. Decision, § 7.20-7.26.

e Disagree. See Authority’s briefs.

22. Under Rule 3224, the Sanction is arbitrary, capricious and contrary to the rules
because the Arbitrator erred by finding Appellant did not establish “No Fault or Negligence” and
not “eliminat[ing]” the consequences by unreasonably and illogically ignoring that Appellant read
everything from HISA/HIWU, attended Dr. Scollay’s seminar, spoke to her directly, asked
questions, exercised “utmost caution,” Rule 1020, and the Arbitrator did not reasonably link the
Decision to these facts, including a proper reading of Dr. Scollay’s guidance, under which
Appellant could not have “suspected” a violation. Rule 1020.

e The Sanction should be modified for the reasons raised in the Authority’s briefs,

not on Appellant’s reasons.

23. Fault is analyzed “for the [violation] charged” and reasons given related thereto,

8 See, United States v. Lesh, 107 F.4th 1239, 1246 (10th Cir. 2024).
o 1d.
10 Watkins v. LN.S., 63 F.3d 844, 851 (9th Cir. 1995).
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(Rule 3224 and 3225). Contrary to Rule 3224, the Arbitrator considered immaterial facts, including
Appellant’s medical discretion in W.V. practice off track, supervision/Ms. Duhon’s errors, and did
not rationally connect the judgment to pertinent facts, including a proper reading of Dr. Scollay’s
guidance. Decision 49 7.45-7.48.

e Disagree. See Authority’s briefs.

24.  Under Rule 3225, the Sanction is arbitrary, capricious and contrary to law, as the
Arbitrator unreasonably and illogically considered the same improper facts for “No Significant
Fault or Negligence” as “no fault” that are unrelated to possession (e.g., supervision of Ms. Duhon)
and read Dr. Scollay’s guidance against Appellant and failed to rationally connect the judgment to
the proper facts. Decision § 7.56.

e The Sanction should be modified for reasons raised in the Authority’s briefs, not

on Appellant’s reasons.

25. Under Cilic v International Tennis Federation, CAS 2013/A/3327, objectively and
subjectively a reasonable veterinarian with Non-covered practice would have understood Dr.
Scollay’s guidance to mean they can carry Banned Substances if they have records that
demonstrate need to carry for Non-Covered use or intended use, and no other actions were
required. PFF 9, 13-18. The Arbitrator irrationally connected the Decision to the facts by
improperly reading Dr. Scollay’s guidance against Appellant (i.e., he had same access to the
seminars.). Decisiony 7.56. In the “totality of the circumstances,” Fault was “insignificant,” and
the Sanctions should have been reduced to the minimum. Rule 3225.

e Disagree. See Authority’s briefs.

26. The Act unconstitutionally violates private nondelegation doctrine on its face,

because HISA/HIWU’s enforcement of the Act is not subordinate to the FTC and Appellant was
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subjected to a year of improper proceedings, and “as applied” to Appellant because he was
prosecuted under vague Rule 3214(a); it is unknown what must be proved to defend, and the
Arbitrator engaged in arbitrary and capricious decision making. See, Nat'l Horsemen's Benevolent
& Protective Ass'n v. Black, 107 F.4th 415, 435 (5th Cir. 2024) (“Black”).

e Disagree. See Authority’s briefs.

27.  The Arbitrator correctly concluded HIWU relied upon Rule 3228(d) in prosecuting
this case, which applies only if Controlled Medications and Banned Substances are charged, and
does not permit charging multiple violations, or two years ineligibility for each Charged Banned
Substance, recovered in one transaction and occurrence. Rule 3228 does not apply on its face. New
arguments/theories raised by HIWU/HISA after the close of the record were properly not
considered and cannot be considered here. Decision, 49 7.67-7.70. This case involves one charge.

e See Authority’s briefs. This appeal is on de novo review. The Sanction analysis

should be corrected irrespective of whether Rule 3228(d) applies.

28. The Arbitrator correctly concluded HIWU/HISA charged this case as a first-time
offense, and did not cite HIWU v. Shell, JAMS Case No. 1501000708, (““‘Administration Case”)
for the proposition or introduce evidence that Appellant was already serving a period of
ineligibility to support new ineligibility starting after the Administration Case. HIWU/HISA’s
argument based on Rule 3223(c)(2) was improperly first raised in a rejected post-Decision Rule
7380 request to correct computational errors, not briefed below, and cannot be considered here.
While there is no liability, if there was, ineligibility is concurrent, and would start on October 5,
2023, the start of the provisional suspension in this case. AB2 6631-32.

e Disagree. See Authority’s briefs.
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