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UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Caremark Rx, LLC,

Zinc Health Services, LLC,
Express Scripts, Inc.,
Evernorth Health, Inc.,
DOCKET NO. 9437
Medco Health Services, Inc.,
Ascent Health Services LLC,
OptumRx, Inc.,

OptumRx Holdings, LLC, and

Emisar Pharma Services LLC,

Respondents.

N N N N N N N N N N N N N N N N N N N N N N N

ORDER DENYING COMPLAINT COUNSEL’S
REQUEST FOR INTERLOCUTORY APPEAL

I.

On January 6, 2025, Federal Trade Commission (“FTC”’) Complaint Counsel filed a
Request for an Interlocutory Appeal Determination Pursuant to Rule 3.23(b) (“Request™)
regarding provisions in the Scheduling Order that allow each Respondent group to call up to
fifteen fact witnesses and five expert witnesses.' Respondents filed an opposition on January 10,

! “Respondent group” refers to groups of Respondents that are alleged to be affiliated with regard to the conduct
challenged in the Complaint and are collectively represented by the same counsel. The Respondent groups are: (1)
the Caremark Respondent group, comprising Caremark Rx, LLC, and Zinc Health Services, LLC, (2) the ESI
Respondent group, comprising Express Scripts, Inc., Evernorth Health, Inc., Medco Health Services, Inc., and
Ascent Health Services, LLC, and (3) the OptumRx Respondent group, comprising OptumRx, Inc., OptumRx
Holdings, LLC, and Emisar Pharma Services LLC. Collectively, these entities are referred to as “Respondents.”
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2025 (“Opposition”). For the reasons set forth below, the Request is DENIED.
IL.

According to the Complaint in this case, each of the three Respondent groups comprises a
pharmacy benefits manager (“PBM”) and a group purchasing organization that works on behalf
of the PBM. The Complaint alleges that the three Respondent groups use manufacturer rebates
off the wholesale acquisition cost (“WAC”), or list price, of insulin to influence whether or how a
particular insulin product is placed on drug formularies — the lists of preferred and non-preferred
drugs used by health plans. According to the Complaint, Respondents compete for health plan
clients, in part, on the basis of manufacturer rebates and obtain fees and other compensation
related to the negotiated manufacturer rebates. Each Respondent group has their own contractual
arrangements and communications with their clients, has developed distinct formulary design
options and member programs, and has separate bilateral negotiations with drug manufacturers.
The Complaint contends that Respondents leverage the threat of exclusion from drug formularies
to obtain higher rebates for health plan clients, and thereby higher profits for PBMs, and that this
conduct has resulted in increased list prices for insulin and the exclusion of lower priced insulin
from drug formularies. Respondents deny these and other material allegations.

In advance of the prehearing scheduling conference held on October 21, 2024, the parties
were provided a form proposed scheduling order and invited to submit requests for modification.
Complaint Counsel and Respondents submitted numerous requests for modification. Complaint
Counsel and Respondents noted where proposed modifications were not made jointly and
proposed separate, alternative proposed modifications. All proposed modifications were
considered and those that were determined to be appropriate for the case were included in the
Scheduling Order issued on October 23, 2024.

On October 18, October 22, and October 23, 2024, respectively, the ESI Respondent
group, the Caremark Respondent group, and the OptumRx Respondent group each filed a motion
for a separate evidentiary hearing. In opposing these motions, Complaint Counsel recognized
that the Scheduling Order provisions allowing separate witness allocations for each Respondent
group mitigated the risk of prejudice from a single hearing. Complaint Counsel Opp. to Mot. for
Separate Hearings at 10 (stating that Respondents’ assertions of prejudice were resolved because
under the Scheduling Order “each Respondent group can submit its own witness list [and] expert
witness list” and “collectively can disclose more witnesses than Complaint Counsel””). On
November 14, 2024, Respondents’ motions were denied (November 14 Order). In re Caremark
Rx, et al., 2024 WL 5078338 (FTC Nov. 14, 2024). The November 14 Order rejected
Respondents’ argument that a single trial for the three Respondent groups would be unfair and
prejudicial, due to each Respondent group having to share certain limitations, including
limitations on expert witnesses, because the Scheduling Order addressed these concerns. The
November 14 Order specifically noted that, under the Scheduling Order, (1) Complaint
Counsel’s final witness list is limited to twenty-five fact witnesses for its case against the three
Respondent groups and each Respondent group is limited to fifteen fact witnesses per
Respondent group; and (2) each Respondent group is allowed to call five expert witnesses at the
evidentiary hearing. Id. at *6.
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Now, nearly three months after the entry of the Scheduling Order and nearly two months
after the Order Denying Respondents’ Motions for Separate Evidentiary Hearings, Complaint
Counsel requests an interlocutory appeal of two determinations reflected in the October 23, 2024
Scheduling Order: (1) the provision that allows each Respondent group to call up to fifteen fact
witnesses, resulting in a total of forty-five fact witnesses for the three Respondent groups, while
allowing Complaint Counsel to call only up to twenty-five fact witnesses; and (2) the provision
that allows each Respondent group to call up to five expert witnesses, resulting in a total of
fifteen expert witnesses for the three Respondent groups.

I11.
Complaint Counsel’s Request is governed by Rule 3.23(b), which states:

A party may request the Administrative Law Judge [“ALJ”] to determine that a ruling
involves a controlling question of law or policy as to which there is substantial ground for
difference of opinion and that an immediate appeal from the ruling may materially
advance the ultimate termination of the litigation or subsequent review will be an
inadequate remedy.

16 C.F.R. § 3.23(b).

Interlocutory appeals are disfavored because they are intrusions on the orderly and
expeditious conduct of the adjudicative process. In re Bristol-Myers Co., 1977 FTC LEXIS 83, at
*1 (Oct. 7, 1977); In re N.C. Bd. of Dental Examiners, 2011 FTC LEXIS 32, at *2 (Feb. 7,
2011). Accordingly, pursuant to Rule 3.23(b), the movant must satisfy a very stringent three-
prong test by demonstrating that: (1) the ruling involves a controlling question of law or policy;
(2) there is substantial ground for difference of opinion as to that controlling issue; and (3)
immediate appeal from the ruling may materially advance the ultimate termination of the
litigation or that subsequent review will be an inadequate remedy. 16 C.F.R. § 3.23(b); N.C.
Dental, 2011 FTC LEXIS 32, at *2-3.

A.

Demonstrating that a ruling involves a “controlling question of law” consists of two
elements: First, the ruling must present a question of law, meaning a “pure” question of law —
i.e., a question on which the factual record has no bearing. In re Health Rsch. Labs, LLC, 2021
WL 1317214, at *4 (FTC Apr. 2, 2021); N.C. Dental, 2011 FTC LEXIS 32, at *7. Second, the
question of law must be “controlling,” meaning the resolution of the question by appeal would be
determinative in the case at hand, as well as determinative of “a wide spectrum of cases.” Health
Rsch. Labs, 2021 WL 1317214, at *4; In re Hoechst Marion Roussel, Inc., 2000 FTC LEXIS
155, at *19 (Oct. 17, 2000) (quoting In re Automotive Breakthrough Sciences, Inc., 1996 FTC
LEXIS 478, at *1 (Nov. 5, 1996)); see also Va. ex rel. Integra Rec LLC v. Countrywide Secs.
Corp., No. 3:14cv706, 2015 U.S. Dist. LEXIS 71944, at *17 (E.D. Va. June 3, 2015) (stating that
“[c]ontrolling questions include those ‘whose resolution will be completely dispositive of the
litigation . . . *”) (quoting Fannin v. CSX Transp., Inc., 1989 U.S. App. LEXIS 20859, 1989 WL
42583, at *5 (4th Cir. 1989)).
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Complaint Counsel has failed to establish that the Request involves a controlling question
of law. A determination as to the number of fact witnesses to be called at trial is not a question of
law at all, much less a controlling one. Complaint Counsel argues there is a controlling question
of law because the total number of witnesses allowed for Respondents is inconsistent with Rule
3.41(b)(4) which requires that “[e]ach side shall be allotted no more than half of the trial
time....” 16 C.F.R. § 3.41(b)(4). As noted in the November 14 Order: “This provision was not
addressed in the Scheduling Order. However, the potential for unfairness can be addressed
through a motion for an equitable distribution of trial time among the parties filed in advance of
the hearing.” Caremark Rx, et al., 2024 WL 5078338, at *6. Complaint Counsel’s assertion that
the Commission can determine the appropriate number of witnesses, in the context of an
interlocutory appeal, without reviewing the record in the case (Request at 8) borders on the
absurd.

With respect to the number of expert witnesses, although Rule 3.31A(b) sets a default
number of five expert witnesses for “each side,” the Rule also permits the Administrative Law
Judge to allow additional expert witnesses, when requested, in “extraordinary circumstances.” In
adopting the limit of five experts per side, the Commission noted “that five expert witnesses per
side is sufficient for each party to present its case in the vast majority of cases.” 74 Fed. Reg.
1804, 1813 (Interim final rules with request for final comments Jan. 13, 2009). Whether this case
is different from the vast majority of cases and whether extraordinary circumstances exist in this
case are not questions of law, but are dependent on the facts and circumstances of this case. This
case is different from the vast majority of cases involving multiple respondents, which are
typically merger cases or cases alleging concerted action. In addition, extraordinary
circumstances are present in this case, where the government — over the objection of the
Respondents — is pursuing a single trial to adjudicate the conduct of three separate Respondent
groups, who are not alleged to be co-conspirators, and whose interests do not align for all
purposes. As noted in the November 14 Order denying separate evidentiary hearings for the three
Respondent groups, this single trial will involve both allegations and evidence common to all
Respondent groups and distinct defenses and evidence applicable only to some of the
Respondents.

In addition, determinations regarding witnesses are squarely within the discretionary
power and authority of the Administrative Law Judge under Rule 3.42(c) “to conduct fair and
impartial hearings, to take all necessary action to avoid delay in the disposition of proceedings,
and to maintain order.” As has been held under the analogous federal statute governing
interlocutory appeals under 28 U.S.C. § 1292(b):

Decisions committed entirely to the district court’s discretion rarely present “a
controlling issue of law” and are generally not appropriate for certification under
§1292(b). See Link v. Mercedes-Benz of North America, Inc., 550 F.2d 860, 863 (3rd Cir.
1977); see also 16 Wright, Miller & Cooper, Federal Practice and Procedure: Jurisdiction
2d § 3930 (“Ordinarily district courts should refuse to certify [matters that lie within the
discretion of the court], not only because of the low probability of reversal, but also
because the recognition of discretion results from a studied determination that appellate
courts should not interfere”); Schine v. Schine, 367 F.2d 685, 688 (2d Cir. 1966) (holding
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that issue regarding whether the district judge abused his discretion in granting or
denying a separate trial “may rarely, if ever, involve ‘a controlling question of law’”);
Atlantic City Elec. Co. v. A.B. Chance Co., 313 F.2d 431, 434 (2d Cir. 1963) (finding that
questions involving the discretion of the district judge should not be reviewed by an
appellate court during interlocutory appeal except where there has been a manifest abuse
of discretion).

Stanley v. St. Croix Basic Servs., 2008 U.S. Dist. LEXIS 90024, at *6-7 (D.V.I. Oct. 31, 2008).

In summary, the determinations of the allowable number of fact and expert witnesses
were not controlling determinations of law, but were discretionary procedural rulings, resolved
on the basis of the particular factual context of this case. “Procedural disputes,” like those that
Complaint Counsel challenges here, “do not amount to controlling questions of law.” In re N.C.
Bd. of Dental Examiners, 2011 FTC LEXIS 33, at *6 (Mar. 1, 2011). Further, the rulings on the
number of witnesses were not determinative of any substantive issue raised in this case and thus
are not controlling questions of law. See Health Rsch. Labs., 2021 WL 1317214, at *4 (“[T]he
ruling is not fairly deemed determinative of this case, and therefore the question is not
‘controlling.””); see also N.C. Dental, FTC LEXIS 33, at *7 (denying Rule 3.23(b) request where
movant “ha[d] not even demonstrated that allowing such appeal would be determinative of the
instant case”).

B.

Because Complaint Counsel has failed to establish that the witness determinations
involve any controlling question of law, it has similarly failed to demonstrate that “there is
substantial ground for difference of opinion as to that controlling issue.” However, even if the
determinations as to the number of witnesses involved a controlling question of law or policy,
which they do not, Complaint Counsel’s Request still must be denied because it fails to meet the
second prong of the three-prong test.

Complaint Counsel has not demonstrated that there is substantial ground for difference of
opinion as to the ALJ’s determination of the appropriate number of overall witnesses, pursuant to
Rule 3.42(b), or the determination of the appropriate number of expert witnesses, pursuant to
Rule 3.31A(b). It has been held that a movant can demonstrate a substantial ground for
difference of opinion as to a controlling question of law by showing that the question “involves
novel or unsettled authority.” See, e.g., Health Rsch. Labs., 2021 WL 1317214, at *5; N.C.
Dental, 2011 FTC LEXIS 33, at *8-9. Another method to demonstrate “a substantial ground for
difference of opinion is ‘by adducing conflicting and contradictory opinions of courts which
have ruled on the issue.”” FEC v. Club for Growth, Inc., 2006 U.S. Dist. LEXIS 73933, at *§
(D.D.C. Oct. 10, 2006) (quoted in Health Rsch. Labs., 2021 WL 1317214, at *5). This prong has
also been held to require that the movant show a likelihood of success on the merits. In re Daniel
Chapter One, 2009 FTC LEXIS 111, at *11 (May 5, 2009). Complaint Counsel’s Request in the
instant case fails on all accounts.

Complaint Counsel acknowledges that the applicable rules are silent as to the number of
fact witnesses permitted and does not cite any case holding that the ALJ is precluded from
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determining an appropriate number of fact witnesses or increasing the default number of expert
witnesses under Rule 3.31A(b) based on extraordinary circumstances, which this Court has
ordered on numerous occasions. E.g., In re 1-800 Contacts, Inc., 2017 WL 781385, at *3-4 (FTC
Feb. 22, 2017); In re Pom Wonderful LLC, et al., 2011 FTC LEXIS 25, at *10-15 (Feb. 23, 2011); see
Health Rsch. Labs., 2021 WL 1317214, at *5 (denying request for interlocutory appeal of order
allowing the respondents’ leave to amend their answer to add affirmative defenses, where
Complaint Counsel did not cite any case holding that Rule 3.12(b)(2) precluded such
amendment, and acknowledged that there was no governing precedent); see also In re 1-800
Contacts, Inc., 2017 WL 104384, at *6 (FTC Jan. 4, 2017) (denying request for interlocutory
appeal where “Complaint Counsel does not cite to any case interpreting the [Rule] differently
than the [Court’s] Order, or otherwise adopting Complaint Counsel’s position as to the
requirements of [the Rule]”). Complaint Counsel’s position in this case is that, given this lack of
precedent, the issues are therefore novel and unsettled and should be presented to the
Commission for determination. This is unpersuasive. In re Int’l Ass’n of Conference Interpreters,
1995 FTC LEXIS 452, at *4 (Feb. 15, 1995) (“Rule 3.23(b) does not provide for ‘early
resolution of disputes concerning whether the trial court properly applied the law to the facts.”)
(citation omitted). Moreover, the implication that, given the lack of precedent, the Commission
will disagree with the ALJ’s discretionary determinations, and that Complaint Counsel is
therefore likely to prevail on appeal, is “little more than speculation and is clearly not sufficient
to establish substantial grounds for difference of opinion so as to justify an interlocutory appeal.”
Health Rsch. Labs., 2021 WL 1317214, at *5. “Interlocutory appeal ‘was not intended merely to
provide an avenue for review of difficult rulings in hard cases, and the mere fact that there is a
lack of authority on a disputed issue does not necessarily establish some substantial ground for a
difference of opinion under the statute.’” Id. (quoting Federal Deposit Ins. Corp. v. First Nat’l
Bank, 604 F. Supp. 616, 620 (E.D. Wis. 1985)).

C.

As to the third prong of the test, Complaint Counsel has failed to articulate any basis for
concluding that an immediate appeal from the Scheduling Order provisions on witnesses “may
materially advance the ultimate termination of the litigation.” Indeed, it is difficult to conceive
how an appeal of the Scheduling Order provisions on witnesses, which are procedural and not
controlling questions of law, would advance, rather than delay, the resolution of the case.

Complaint Counsel asserts that subsequent review of the Scheduling Order provisions at
issue will be an inadequate remedy. As a preliminary matter, Complaint Counsel’s failure to file
any motion with the Administrative Law Judge to modify the Scheduling Order provisions, or to
seek any other relief, including a request for interlocutory appeal, in the nearly three months that
have passed since the Scheduling Order was issued, belies any suggestion that an immediate
appeal of the challenged Scheduling Order provisions is required. Complaint Counsel
nevertheless contends that subsequent review will be inadequate because, even if the
Commission later remands for a trial with a reduced number of witnesses, the government will
be unable to recoup the time and taxpayer money required to prepare and defend against
Respondents’ witnesses in this trial. However, even accepting that the expenditures occasioned
by this case might not be recouped after a subsequent review, these expenditures are a
consequence of the size and complexity of a case that the government chose to bring. Ultimately,
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this factor is insufficient to overcome Complaint Counsel’s failure to meet the other two
requirements for interlocutory appeal under Rule 3.23(b).

IV.
Complaint Counsel has failed to meet the requirements of Rule 3.23(b). Accordingly,

upon full consideration of Complaint Counsel’s Request, the Opposition, and all the arguments
and contentions therein, Complaint Counsel’s Request is DENIED.?

ORDERED: Dm Chagedl

D. Michael Chappell
Chief Administrative Law Judge

Date: January 16, 2025

2 When a request under Rule 3.23(b) is denied by the ALJ, interlocutory appeal is not permitted. /n re N.C. Bd. of
Dental Examiners, 2011 FTC LEXIS 185, at **4 (Feb. 9, 2011) (Commission denying motion for interlocutory
appeal where ALJ denied request under Rule 3.23(b), noting that Rule 3.23(b) permits “interlocutory appeals to the
Commission from ALJ rulings on such motions but only when (1) the ALJ fails to rule on an application to take an
interlocutory appeal or (2) the ALJ grants the application to take an interlocutory appeal”) (emphasis in original).





