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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of:
Caremark Rx, LLC;

Zinc Health Services LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.; Docket No. 9437
Medco Health Services, Inc.;
Ascent Health Services LLC;
OptumRyx, Inc.;

OptumRx Holdings LLC; and
Emisar Pharma Services LLC,

Respondents.

RESPONDENTS’ OPPOSITION TO COMPLAINT COUNSEL’S
REQUEST FOR AN INTERLOCUTORY APPEAL DETERMINATION

Respondents oppose Complaint Counsel’s request for a determination that interlocutory
appeal of the Court’s October 23, 2024 order is appropriate under Rule 3.23(b) (“Request”).
INTRODUCTION
Two and a half months after the Court entered the October 23, 2024 Scheduling Order
(“Order”), Complaint Counsel requests a determination that two provisions of the Order now merit
immediate appeal under Rule 3.23(b). Interlocutory appeals are highly disfavored, and the rulings

Complaint Counsel challenges—permitting each Respondent group to call up to five expert
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witnesses and up to fifteen fact witnesses at the evidentiary hearing—are quintessential procedural
issues that do not meet the applicable standard. Complaint Counsel’s Request also ignores that
the Order came in the context of the Commission’s unprecedented decision to litigate against three
wholly independent Respondent groups in a single hearing without any allegation that the
Respondent groups have colluded with each other. Both Complaint Counsel and the Court
explicitly recognized that independent witness allocations were necessary to prevent prejudice.
See Complaint Counsel Opp. to Mot. for Separate Hearings at 10 (no prejudice because “each
Respondent group can submit its own witness list, expert witness list . . . [and] can collectively
disclose more witnesses than Complaint Counsel”); In re Caremark Rx, LLC, 2024 WL 5078338,
at *5 (FTC Nov. 14, 2024) (“Order Denying Separate Hearings”) (rejecting fairness concerns in
part because the Order “allows each Respondent Group to call five expert witnesses”). And since
that time, Respondents have designed their litigation strategies in reliance on the witness caps set
by this Court.

“Interlocutory appeals are disfavored, as intrusions on the orderly and expeditious conduct
of the adjudicative process.” In re Daniel Chapter One, 2009 WL 1353465, at *1 (May 5, 2009).
For this reason, Rule 3.23(b) requires that a movant satisfy each element of a “very stringent” test,
by demonstrating: “(1) the ruling involves a controlling question of law or policy; (2) there is
substantial ground for difference of opinion as to that controlling issue; and (3) immediate appeal
from the ruling may materially advance the ultimate termination of the litigation + subsequent
review will be an inadequate remedy.” In re 1-800 Contacts, Inc., 2017 WL 104384, at *3 (FTC
Jan. 4, 2017) (citing 16 C.F.R. § 3.23(b)).

Complaint Counsel fails to satisfy even one of these requirements. First, the Order’s

provisions do not involve a controlling question of law. The Order’s provisions relate to the
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orderly presentation of evidence. Such procedural disputes “do not amount to controlling
questions of law.” In re N.C. Bd. of Dental Examiners, 2011 WL 822921, at *3 (FTC Mar. 1,
2011). Second, Complaint Counsel has not shown a substantial ground for difference of opinion
or, in fact, offered even a single instance of a court or Commission expressing a different view on
any relevant issue. Third, Complaint Counsel has not shown, and cannot show, that immediate
appeal of the Order may materially advance the ultimate termination of the litigation, nor can it
show that subsequent review will be an inadequate remedy. In fact, Complaint Counsel cannot
view these provisions as time sensitive, as it waited ten weeks to request an appeal.! Far from
advancing the litigation, an interlocutory appeal now would only put more pressure on an already
compressed litigation schedule; a successful appeal would prejudice respondents, require a
continuance for Respondents to revamp their trial strategy, and require reevaluation of the motions
for separate evidentiary hearings.
DISCUSSION
I. Complaint Counsel fails to identify a controlling question of law or policy.

Rule 3.23(b) requires that the movant first demonstrate the ruling for which review is
sought involves a controlling question of law or policy. This requirement has two elements: “First,
the ruling must present a question of law, meaning a ‘pure’ question of law”—i.e., a question on
which the factual record has no bearing. In re Health Rsch. Labs., LLC, 2021 WL 1317214, at *4
(FTC Apr. 2, 2021); see also Ahrenholz v. Board of Trustees, 219 F.3d 674, 677 (7th Cir. 2000)
(for interlocutory appeals, “‘question of law’ means an abstract legal issue rather than an issue of

whether summary judgment should be granted”). “Second, the question of law must be

! Although the Request should be denied on the merits, “it would also be appropriate to deny [it] on procedural
grounds” because “[a]pplications for review may be filed within five days after notice of the Administrative Law
Judge’s determination.” In re Hoechst Marion Roussel, Inc., 2000 FTC LEXIS 155, at *20 (FTC Oct. 17, 2000).
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‘controlling,” meaning the resolution of the question by appeal would be determinative in the case
at hand, as well as determinative of ‘a wide spectrum of cases.”” Id. (citation omitted). The
challenged provisions of the Order do not meet either element of this threshold requirement.

A.  Whether “extraordinary circumstances” exist for additional expert witnesses is
not a question of law.

As this Court has explained, a “question of law” for the purposes of Rule 3.23(b) motions
refers to:

a “pure” question of law rather than merely to an issue that might be free from a

factual contest. The idea was that if a case turned on a pure question of law,

something the court of appeals could decide quickly and cleanly without having to

study the record, the court should be enabled to do so without having to wait till the

end of the case.

In re N.C. Bd. of Dental Examiners, 2011 FTC LEXIS 32, at *7 (FTC Feb. 7, 2011) (citation
omitted).

The FTC rules state that the standard for additional expert witnesses per side is whether
“extraordinary circumstances” exist. 16 C.F.R. § 3.31A(b). Complaint Counsel claims that this
standard has not been met, but whether the standard is met is purely dependent on the facts. Here,
Complaint Counsel asserts—without explanation—that “the Commission need not review the
record” to resolve the issue of whether “extraordinary circumstances” warranting additional expert
witnesses under Rule 3.31A(b) exist. Request at 6. Complaint Counsel does not explain how the
Commission could determine whether “extraordinary circumstances” exist in this case without
reference to the circumstances—i.e., the specific facts of this case. Indeed, Complaint Counsel’s
Request expressly argues that “Respondents failed to make such a showing here[.]” Request at 7.
Highlighting its untenable position, Complaint Counsel is unable to identify a single case where

any court or Commission has assessed “extraordinary circumstances” in the context of Rule

3.31A(b) without consideration of case-specific facts.
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The Court’s decision to permit each Respondent to call the same number of witnesses
that it could call if each Respondent were enforced against separately was obviously based on the
particular facts and circumstances of this case, not some abstract legal issue. Respondents’
motions for separate evidentiary hearings explained that each Respondent group is factually
distinct from (and competes directly with) the others. They each “have their own discrete
contractual arrangements and communications with their clients, have developed distinct
formulary design options and member programs, and have separate bilateral negotiations with
drug manufacturers.” Caremark and Zinc Mot. for Separate Hearing at 2. As Respondents
argued, among other things, forcing factually distinct Respondent groups that compete with one
another to share the same expert and fact witnesses would result in substantial prejudice and
violate due process. See, e.g., id. at 7. In denying those motions, the Court specifically
explained that the expanded witness limitations were central to the Court’s consideration of
fairness. See Order Denying Separate Hearings at *5—6 (finding that a single trial is not unfair
and prejudicial in part because the witness limitations were revised).

In terms of fact witnesses, Complaint Counsel fails to identify any rule or law involving
the numerical allocation of fact witnesses at all. Complaint counsel points only to Rule 3.41(b)(4),
which involves trial time—not witness numbers. Request at 2. This Court has not made any ruling
resolving a question under Rule 3.41(b)(4). See Order Denying Separate Hearings at *7.

Given this context, “it is manifest that the [Order] was an application of the law fo the case
at hand.” N.C. Bd. of Dental Examiners, 2011 FTC LEXIS 32, at *9 (emphasis added). The
Commission’s choice to sue three non-conspiring competitors in a single proceeding is

unprecedented, and if forced to combine all their witnesses together, Respondents will face
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significant prejudice. If the decision as to witnesses is reversed, Respondents may seek
reconsideration of their motions for separate hearings.

Complaint Counsel fails to show that the Order’s provisions present a question of law as
required by Rule 3.23(b)’s first prong.

B. The number of witnesses is not a controlling question of law.

The challenged provisions of the Order are not controlling questions for the separate and
independent reason that they are procedural in nature and would not dispose of any claim or issue
on the merits. A “controlling” question under Rule 3.23(b) means a question that is “determinative
of this case.” Health Rsch. Labs., 2021 WL 1317214, at *4. In contrast, “[p]rocedural disputes,”
like those that Complaint Counsel challenges here, “do not amount to controlling questions of
law.” N.C. Bd. of Dental Examiners, 2011 WL 822921, at *3. “As a procedural ruling . . . that is
clearly not determinative of the case,” the Order “does not present a controlling question of law or
policy,” and thus is not immediately appealable under Rule 3.23(b). /d.

Complaint Counsel does not argue that the Court’s rulings on witness numbers are case-
determinative, or even that they will impact the outcome of this litigation at all. Instead, Complaint
Counsel argues only that the Court’s rulings “pertain[]” to this and other cases. Request at 6, 8.
Rule 3.23(b) permits the appeal only of controlling questions of law, not of those which are merely
pertinent. See Health Rsch. Labs., 2021 WL 1317214, at *4 (“[T]he ruling is not fairly deemed
determinative of this case, and therefore the question is not ‘controlling.’”); see also N.C. Bd. of
Dental Examiners, 2011 WL 822921, at *3 (denying Rule 3.23(b) request where movant “ha[d]
not even demonstrated that allowing such appeal would be determinative of the instant case”).

II. Complaint Counsel fails to show a substantial ground for difference of opinion.
To prevail under Rule 3.23(b), Complaint Counsel must also demonstrate that there is

“substantial ground for difference of opinion™ as to that question. Health Rsch. Labs., 2021 WL
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1317214, at *5. A principal method for “demonstrating a substantial ground for difference of
opinion is by adducing conflicted and contradictory opinions of courts which have ruled on the
issue.” FEC v. Club for Growth, Inc., 2006 U.S. Dist. LEXIS 73933, at *8 (D.D.C. Oct. 10, 2006)
(quotation marks omitted). Complaint Counsel fails to do so here. See /-800 Contacts, 2017 WL
104384, at *6 (denying Rule 3.23(b) request because “Complaint Counsel does not cite to any case
interpreting the [Rule] differently than the [Court’s] Order, or otherwise adopting Complaint
Counsel’s position as to the requirements of the [Rule]”).

Complaint Counsel cites no case involving the allocation of witnesses. It cites only to Rule
3.31(A) and accompanying commentary. Request at 7. These authorities do not reflect substantial
ground for difference of opinion; rather, the Rule and its commentary provide the “safety valve”
for increasing the number of expert witnesses, id. (quoting 74 Fed. Reg. 1804, 1813 (Jan. 13,
2009)), which this Court has ordered on numerous occasions, see, e.g., I-800 Contacts, 2017 WL
781385, at *2—4. Complaint Counsel offers no additional basis for a substantial ground for
difference of opinion beyond asserting it may succeed on appeal and observing the “Rules do not
directly speak™ to fact witness allocations. Request at 8. As this Court has observed, “that the
Commission could disagree with the ALJ’s ruling . . . is little more than speculation and is clearly
not sufficient to establish substantial grounds for difference of opinion so as to justify an
interlocutory appeal.” Health Rsch. Labs., 2021 WL 1317214, at *5. Furthermore, “the mere fact
that there is a lack of authority on a disputed issue does not necessarily establish some substantial
ground for a difference of opinion under the statute.” Id. (quotation marks omitted); see also 1-
800 Contacts, 2017 WL 104384, at *6 (“Complaint Counsel’s argument is that the Commission

has not addressed the issue, and therefore Commission’s guidance is appropriate. This argument
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fails to demonstrate a substantial ground for difference of opinion[.]”). Complaint Counsel has
not—and cannot—show substantial ground for difference of opinion as to the Order’s provisions.

III. Complaint Counsel fails to show that immediate appeal will materially advance the
ultimate termination of the litigation or that subsequent review will be inadequate.

As noted in Section [.B, Complaint Counsel does not contend that immediate review of the
Order would materially advance the ultimate termination of the litigation. Indeed, Complaint
Counsel chose to wait nearly ten weeks before challenging the Order, and a ruling on the allocation
of witnesses “has absolutely no bearing on any issue that might materially advance the termination
of the litigation.” N.C. Bd. of Dental Examiners, 2011 FTC LEXIS 32, at *17. In fact, a
reallocation of witnesses at this juncture would delay the ultimate resolution of this matter, since
Respondents would be prejudiced by the reallocation and the Court would need to reevaluate its
earlier Order denying separate hearings, which was premised in part on each Respondent being
able to call their own set of witnesses.

Alternatively, “[t]o successfully demonstrate that subsequent review will be an inadequate
remedy, the movant cannot rely on conclusory assertions but must provide supporting facts or legal
authority.” /-800 Contacts, 2017 WL 104384, at *7. Complaint Counsel, however, provides only
“[b]are assertions in this regard.” Id. Complaint Counsel relies exclusively on its own expert
witness expenses to try to demonstrate the inadequacy of subsequent review—but Complaint
Counsel is not seeking to increase its number of expert witnesses.

Notwithstanding its assertions about the cost of its five experts, Complaint Counsel itself
acknowledges that it will not suffer any prejudice in the outcome of the case from the Order’s
provisions or from subsequent review. Request at 89 (“[T]he Commission, on review after the
evidentiary hearing and this Court’s recommended decision, could cure any prejudice regarding

the merits . . . .”). Absent any valid argument about prejudice, and relying only on tenuous
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assertions regarding cost and staffing constraints, Complaint Counsel cannot show that subsequent
review of the Order’s provisions will be inadequate. See Health Rsch. Labs., 2021 WL 1317214,
at *5.
CONCLUSION

For the foregoing reasons, Respondents respectfully request that the Court deny Complaint
Counsel’s Request, preventing Complaint Counsel from seeking interlocutory review by the
Commission. See N.C. Bd. of Dental Examiners, 2011 FTC LEXIS 185, at *4 (Rule 3.23(b)
permits “interlocutory appeals to the Commission from ALJ rulings on such motions but on/y when
(1) the ALIJ fails to rule on an application to take an interlocutory appeal or (2) the ALJ grants the

application to take an interlocutory appeal’’) (emphasis added).

Dated: January 9, 2025 Respectfully submitted,

/s/ Steven Pyser
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Craig Singer
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to:

CERTIFICATE OF SERVICE
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Commission
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DATED: January 9, 2025 Respectfully submitted,

WILLIAMS & CONNOLLY LLP

By: /s/ Steven Pyser

Steven Pyser

Counsel for Caremark Rx, LLC and Zinc Health
Services, LLC
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