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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

__________________________________________ 
) 

In the Matter of     ) 
)  

Caremark Rx, LLC,     ) 
) 

Zinc Health Services, LLC,    ) 
) 

Express Scripts, Inc.,     ) 
)  

Evernorth Health, Inc.,    ) 
) DOCKET NO. 9437 

Medco Health Services, Inc.,    ) 
) 

Ascent Health Services LLC,     ) 
) 

OptumRx, Inc.,      ) 
) 

OptumRx Holdings, LLC, and    ) 
) 

Emisar Pharma Services LLC,   ) 
) 

Respondents.       ) 
__________________________________________) 

ORDER GRANTING RESPONDENTS’ MOTION FOR ISSUANCE 
OF SUBPOENA DUCES TECUM UNDER FTC RULE 3.36 

I. 

On December 16, 2024, Respondents Express Scripts, Inc., Evernorth Health, Inc., 
Medco Health Services, Inc., Ascent Health Services LLC, Caremark Rx, LLC, Zinc Health 
Services, LLC, OptumRx, Inc., OptumRx Holdings, LLC, and Emisar Pharma Services LLC 
(“Respondents”) filed a motion for discovery pursuant to Federal Trade Commission (“FTC”) 
Rule 3.36 (“Motion”). Respondents seek an order for the issuance of a subpoena duces tecum to 
the United States Office of Personnel Management (“OPM”). Respondents represent that 
Complaint Counsel takes no position on the Motion. The deadline for filing any opposition has 
passed.  
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II.  
 

Rule 3.36 requires a party seeking to subpoena documents in discovery from a 
governmental agency to demonstrate that the material sought is reasonable in scope; the material 
sought is within the permissible scope of discovery under Rule 3.31(c)(1); the material sought 
cannot reasonably be obtained by other means; and the subpoena otherwise complies with the 
requirements for requests for production of documents under Rule 3.37.1 16 C.F.R. § 3.36(a), (b).  
 

Respondents argue that the Complaint alleges Respondents’ conduct as pharmacy benefit 
managers (“PBMs”), including the offering of exclusionary drug formularies and the use of 
rebates, increased prices and harmed consumers and clients, including government entities. 
Motion at 2 (citing Compl. ¶¶ 28, 125, 214-233).2 Respondents contend that as the administrator 
of the Federal Employees Health Benefits (“FEHB”) Program, which provides health insurance 
plans for federal employees, OPM has engaged in and benefited from the conduct challenged in 
this case. Specifically, Respondents assert that OPM has approved closed drug formularies and 
benefited from rebates negotiated by Respondents with drug manufacturers in connection with 
placement on those formularies. Therefore, Respondents argue, OPM has relevant evidence in its 
possession demonstrating that PBMs reduce the cost of providing prescription drug benefits and 
that plan sponsors, not PBMs, make benefit design decisions regarding formularies.  

 
Respondents’ requested subpoena seeks documents from OPM containing the following 

generally described information: (1) the use or value of formulary variations for FEHB plans; (2) 
the evaluation of FEHB plans relating to members’ costs for prescription drugs; (3) programs or 
initiatives considered or used for any FEHB plan and designed to reduce or mitigate out-of-
pocket costs paid by members for insulin products or other referenced drugs; (4) the use of 
rebates in connection with any FEHB plan; (5) analysis or decision-making concerning 
formulary treatment for insulin products or other referenced drugs for any FEHB plan; (6) the 
negotiation and use of rebates received in connection with any FEHB plan; (7) the selection 
process in response to a request for proposal sent by OPM related to any FEHB plan discussing 
whether to select a plan based on the type of formulary; (8) competition between PBMs to supply 
services in connection with any FEHB plan; and (9) the prescription benefit plans offered to FTC 
employees and the rebates collected and used in connection with any FEHB plan. Respondents 
state that they seek this information for their defenses, and that they cannot obtain this 
information absent a subpoena.  
 

Based on the representations in the Motion, the requirements of Rule 3.36 have been met. 
The requested information relates to OPM’s experience providing prescription drug benefits to 
federal employees, including the decisions to use PBMs, closed formularies, and to allow plans 
to accept rebates. Such information appears relevant to the allegations in the Complaint and  

 
1 Rule 3.31(c)(1) limits the scope of discovery to that which may be reasonably expected to yield information 
relevant to the allegations of the complaint, to the proposed relief, or to the defenses of any respondent. 16 C.F.R. 
§ 3.31(c)(1). Rule 3.37 requires that each request for documents specify with reasonable particularity the documents 
to be produced and a reasonable time, place, and manner of making the production. 16 C.F.R. § 3.37. 
 
2 According to the Complaint, PBMs provide pharmacy benefit management services for health plans, health plan 
sponsors and individual health plan policy holders. Compl. ¶¶ 3, 28. 
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Respondents’ anticipated defenses, and the subpoena therefore appears likely to lead to the 
discovery of relevant evidence within the permissible scope of discovery under Rule 3.31(c)(1). 
Furthermore, the document requests appear reasonable in scope and to otherwise comply with 
the requirements of Rule 3.37. Moreover, this information is uniquely within OPM’s custody, 
and there is no indication that the information is reasonably obtainable by any other means. 
 

III.   
 

Because the requirements of Rule 3.36(b) have been met, Respondents’ Motion is 
GRANTED. 
 

Pursuant to Rule 3.34, in the event that OPM seeks to limit or quash the subpoena, it shall 
have the earlier of ten days after service of the subpoena or the time for compliance therewith to 
file any such motion. 16 C.F.R. § 3.34(c). Respondents shall serve a copy of this order on OPM 
at the time they serve the subpoena. 16 C.F.R. § 3.36(c).  
 
 
 
 

ORDERED:      
      D. Michael Chappell 
      Chief Administrative Law Judge 
 
 
 
Date: December 31, 2024 
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