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L. INTRODUCTION

This decision arises under the Horseracing Integrity and Safety Act (“HISA™), 15 U.S.C.
§§ 3051 et seq. and the Rules implementing the Act. Among other things, HISA created the
Horseracing Integrity and Safety Authority (the “Authority”), a private, independent, self-
regulatory, nonprofit corporation, to “develop[] and implement[] a horseracing anti-doping and

medication control program and a racetrack safety program” throughout the United States. !

The Authority promulgated, and the Federal Trade Commission approved, rules that
include the statutorily-required Anti-Doping and Medication Control (*“ADMC”) Program. > The
HISA and ADMC Program rules detail, in summary: (1) the persons and horses the Program
covers; (2) the substances that are either banned or controlled as medications; (3) the conduct
constituting violations and corresponding sanctions; and (4) investigation and enforcement in
furtherance of the statute.®> The Authority has contracted with the Horseracing Integrity &
Welfare Unit (“HIWU”) to implement and enforce the ADMC Program on behalf of the
Authority.* HIWU charges of ADMC Program controlled medication violations are heard by an

Internal Adjudication Panel (“IAP”).> Under HISA, the FTC has authority to review civil

115 U.S.C. § 3052(a).
215U.S.C. §§ 3053, 3055, 3057.

3 See generally ADMC Rule 3000 series; 88 Fed. Reg. 5070-5201 (Jan. 26, 2023) (FTC Notice of HISA Proposed
Rule and Request for Comment); Order Approving the ADMC Rule Proposed by HISA (Mar. 27, 2023) (available

at https://www.ftc.gov/system/files/ftc_gov/pdf/P222100CommissionOrderAntiDopingMedication.pdf); 88 Fed.
Reg. 27894 (Mar. 27, 2023) (FTC Notice of Final Rule, effective May 22, 2023) (available at https://hisaus.org/

regulations?modal-shown=true#equine-anti-doping-and-controlled-medication-protocol-rules).

415 U.S.C. §§ 3054(e)(1)(B) & (E), 3055; Rules 3010(e)(1), 5720(a); HISA Announces Selection of Drug Free
Sport International as Partner to Build Independent Anti-Doping and Medication Control Enforcement Agency (May
3, 2022), https://www.hiwu.org/news/hisa-announces-selection-of-drug-free-sport-international-as-partner-to-build-
independent-anti-doping-and-medication-control-enforcement-agency.

5 Rules 3361, 7020(b).


https://www.ftc.gov/system/files/ftc_gov/pdf/P222100CommissionOrderAntiDopingMedication.pdf
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sanctions imposed for ADMC Program Rule violations in HIWU-initiated enforcement

proceedings.®

In this review decision, I first set forth the facts forming the basis for HIWU’s charge
against Hewitt and then summarize the IAP ruling finding HIWU’s charge proven. After that, I
address the issues presented, as well as the scope of review structure under HISA, and set forth

my analysis of the issues.

IL. THE UNDERLYING FACTS

A. The Rule 3312 Violation: Presence of Capsaicin in Shacks Way

The ADMC Program has rules covering “Controlled Medication Substances”—
“Controlled Medications” for short. Controlled Medications “have been determined to have
appropriate and therapeutic purposes, and so may be used outside the Race Period, except as
otherwise provided in the Prohibited List.” Rule 3010(c).” Under Rule 3312(a), “[i]t is the
personal and non-delegable duty of the Responsible Person to ensure that no Controlled
Medication Substance is present in the Post-Race Sample of his . . . Covered Horse(s) ....” Ifa
Controlled Medication is detected in a Covered Horse, an owner or trainer is “strictly liable” and
can eliminate or reduce the sanctions available by showing that he or she engaged in no fault or

negligence, or no significant fault or negligence. Rules 3312(a), 3324, 3325.

“[TThe need for a strict liability rule in the interests of fair competition has been

constantly reiterated in CAS [i.e., sports law] jurisprudence.” Hansen v. Fédération Equestre

615U.S.C. § 3058; 16 C.F.R. § 1.145 et seq.; see 87 Fed. Reg. 60077 (Oct. 4, 2022) (Final Rule).

7 Capitalized terms used, but not defined in this decision, are defined in Rule 1020 of the Rules’ General Provisions.
Abbreviations are set forth in the Table of Abbreviations.

2
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Internationale (FEI), CAS 2009/A/1768, at § 15.6 (Dec. 4, 2009). In equestrian sport
specifically, this feature of anti-doping programs “tends to safeguard parity among competitors
and fairness of competitions, protect the animals’ health, maintain breeding quality, combat the
use of dangerous substances, preserve the integrity of the sport, and ensure that a good example
is set for young people.” Deutsche Reiterliche Vereinigung e.V. v. FEI, CAS 2008/A/1700 &

1710, at § 85 (Apr. 30, 2009).

Here, after placing first in a race run at Oaklawn Park in Hot Springs, Arkansas in April
2024, Shacks Way, a horse Hewitt trained, tested positive for capsaicin. AB1 at 9 (Lab
Certificate of Analysis), 10 (Sample Collection Form). Capsaicin is listed as a Class B

Controlled Medication. Appendix 1 to Rule Series 4000: Prohibited Substances.

“Capsaicin is an active component in many peppers and is responsible for their
hot/irritant properties.” HIWU Horsemen’s Advisory: Capsaicin (Apr. 5, 2024),

https://www.hiwu.org/news/horsemens-advisory-capsaicin. The Panel in Deutsche Reiterliche

elaborated:

[A]ll the experts . . . agreed that a treatment with a Capsaicin-based product has an
unavoidable two-step effect:

— Firstly, when applied to the skin, Capsaicin induces an immediate sensation of burning
and pain. . . . This phenomenon is called hyperalgesia as it has a hypersensitising effect.

— Secondly, the burning sensation is replaced by an analgesic effect and removal of pain
by desensitisation . . . . The loss of sensation of pain results from an interruption in the
nervous system pathway between the injured area sense and the brain.

CAS 2008/A/1700 & 1710, at q 88; see also Hansen, CAS 2009/A/1768 (upholding sanctions

and disqualification from the 2008 Beijing Olympic equestrian events after positive test results

for capsaicin).



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 12/17/2024 OSCAR NO. 612408 -PAGE Page 7 of 36 * PUBLIC *

PUBLIC

Upon receiving Shacks Way’s positive A Sample results, HIWU served Hewitt with a
Notice of Alleged Controlled Medication Violation (the ECM Notice). AB1 at 4, 9 (A Sample
Lab Certificate). In response, Hewitt requested a B Sample analysis, which confirmed
capsaicin’s presence in Shacks Way. AB1 at 15 (Amended ECM Charge Letter). HIWU charged
Hewitt with violating Rule 3312. ABI at 15 (Amended ECM Charge Letter), 21 (B Sample Lab

Certificate). There is no dispute that Hewitt and Shacks Way are subject to the HISA Rules.

B. The IAP Proceeding and the Parties’ Arguments

An AP hearing was convened, presided over by a single member, to resolve HIWU’s
charge. AB1 at 26. See Rule 3361. The A Sample test results, confirmed by the B Sample
analysis, established HIWU’s prima facie case of liability. Rule 3312(b)(2). Hewitt, the only
witness, argued, however, that “the rules require the written notice [of the B Sample opening]
that we didn’t get.” AB2 at 159 (Hewitt opening) (emphasis added), 208-10 (Hewitt closing). If
HIWU had given written notice, Hewitt testified, he would have traveled to the Pennsylvania lab
that analyzed the B Sample to observe the Sample’s opening. AB1 at 118-19 (Hewitt Response

to Motion for Default); AB2 at 145 (IAP ruling).

Hewitt explained why written notice of the details of the B Sample analysis was
important to him. During the period relevant to the B Sample opening, two other horses Hewitt
trained had tested positive for substances covered by the ADMC Program—Daboogeyman, also
for capsaicin, and Easy Big Boy, for methamphetamine. AB2 at 169-70, 187-89 (Hewitt). Both
horses underwent B Sample analysis and tested negative. AB1 at 134 & 136 (B Sample results);
AB2 at 157 (Hewitt opening). As a consequence, HIWU withdrew the ECM Notice as to
Daboogeyman and EAD Notice as to Easy Big Boy, as Rule 3346(c) requires. AB2 at 205

(HIWU closing).
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Hewitt did not attend the B Sample opening for either Daboogeyman or Easy Big Boy.
ABI1 at 187-89. But, according to Hewitt, knowing that their B Samples had come in negative
and that Shacks Way’s $18,000 purse was at risk:
[Hewitt] developed a position where, you know, “the next time they send me this thing,
I’m going to go, I’'m going to go to Ohio, go to Pennsylvania, go to LA, wherever, but
I’'m going to go watch him open the thing so I can be satisfied for myself what’s going on
because, because either A lab gets it wrong or B lab gets it wrong, but somebody’s
getting it wrong, because none of these are confirmed so far”.
AB2 at 157-58 (Hewitt opening) (emphasis added); see also id. at 189 (“$18,000 is a whole
different deal . . . . [T]his is something that’s going to devastate me financially.”). As Hewitt
testified:
Q: Now, did you, after finding out that two in a row alleged positive had been not
confirmed at the B Lab, did you form any impression on how you wanted to try to handle
the third one?
A: Oh, I got excited about it. [ mean, because, I mean, heck, I mean, we’ve done . . . we

went this far. Hopefully justice is coming to prove that we’re not doing illegal stuff, you
know.

skkok

Q: [B]efore you received the notice for the capsaicin that we’re here on today, did you
form an opinion as to whether you wanted to take any action on your right to view the
opening of the box?

A: Oh, yeah, 100%, I’'m going to fight it the best that I can for as long as I can.

AB2 at 171, 174.

In short, “[b]ecause of this circumstance—both of the other alleged AAF’s [Adverse
Analytical Findings] dismissed for lack of B Lab confirmation—MTr. Hewitt made the decision to
exercise the right to witness B sample opening in the instant case.” AB1 at 119 (Hewitt Resp. to

Mot. For Default); see also AB2 at 164 (Hewitt) (“[W]e was [sic] able to beat two of . . . the
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charges, and then didn’t get a chance for the third charge. . . .”), 192 (“I got notice of the ones
being unconfirmed before I’ve got the Shacks Way one being confirmed. [ was aware of them
being non-confirmed before [ was aware of the other one being confirmed.”), 210 (Hewitt
closing) (Hewitt “wanted to receive the notice [for Shacks Way] and go because he’s had these

two other incidents that were just hokey, because non-confirmation is hokey.”).

Hewitt argued that HIWU’s failure to provide written notice was a fatal defect. There
was, he maintained but never cited, a rule calling for written notice, and since not followed, the
Rule 3312 charge had to be dismissed, “regardless of whether [he] would have even exercised
[his] right to witness the opening.” AB2 at 194-95 (Hewitt); see also 159, 161 (Hewitt opening),

209-12 (Hewitt closing).

HIWU conceded that it did not give Hewitt written notice, but maintained Hewitt was
given actual notice orally of the B Sample’s opening. AuOBr. 10. HIWU also disputed the law

Hewitt argued.

As for the facts, HIWU established that its counsel had “approximately a dozen”
telephone calls with Hewitt. AB2 at 177 (Hewitt). As Hewitt himself put it, “I had several calls
questions of wondering how to do a lot of things.” AB2 at 178. See also AB1 at 123-24 (log of
phone calls); AB2 at 170-71 (Hewitt) (“I had contact with Ms. Heath [HIWU counsel] every
time about stuff . . . . I would contact her and ask questions. . . .”), 176-77 (Hewitt) (admitting he

“talked several times” with HIWU), 180.

Further, HIWU counsel asserted that “when we talked about the B sample opening,

[Hewitt] had indicated to me in that May 10 [, 2024] phone call that it wouldn’t be necessary for
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him to see that. . . . I did tell him about the B sample opening in Shacks Way.” AB2 at 214, 215.
However, when, on cross examination, HIWU counsel asked Hewitt whether he said “it wasn’t
necessary for [him] to view the B sample opening,” Hewitt did not “recall that.” AB2 at 185-86;
see also AB2 at 198 (Hewitt) (denying he had “any notice written or otherwise of the . . .

opening of the B sample”).

HIWU also introduced evidence rebutting Hewitt’s testimony that his knowledge of the B
Sample negative results for Daboogeyman and Easy Big Boy informed his decision on attending
Shacks Way’s B Sample opening. The undisputed timeline refutes Hewitt’s contention.

Test Results

Test
e Reported

Results
Shacks Way  Positive June 10, 2024 AB1 at 21

Daboogeyman Negative June 17,2024 AB1 at 134

Easy Big Boy Negative June 26, 2024 ABI1 at 136

HIWU informed Hewitt that Shacks Way’s B Sample test results confirmed the presence of
capsaicin in its June 10, 2024 Amended ECM Notice—emailed to Hewitt before the B Sample
results for Daboogeyman and Easy Big Boy were even available. ABI at 15 (Amended ECM
letter); AB2 at 205 (HIWU closing). Thus, the later-reported negative results for Hewitt’s other

two horses could not have mattered.

On the law, HIWU argued that: (1) its failure to give written notice was an “oversight”
and excusable under Rule 3345(c); and (2), in all events, Hewitt did not prove that lack of
written notice could “reasonably have caused” the B Sample’s positive results, as required under

Rule 3122(d). AB2 at 212-13 (HIWU argument on rebuttal), 215 (HIWU closing).
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C. The IAP Ruling?®

The IAP member found Hewitt’s assertion that, if given notice, he would have attended
the B Sample opening “not credible.” AB2 at 145 (IAP ruling). Thus, the IAP member concluded
the failure to give written notice was “probably harmless,” as well as “not intentional.” AB2 at
145 (IAP ruling). The IAP member also rejected Hewitt’s argument that HIWU’s failure to give
written notice required dismissing HIWU’s charge, writing:

[W]hile HIWU cannot correct the defect in the failure to provide written notice since the

B Sample has already been analyzed, Rule 3345(c) provides that the defect cannot be a

basis, by itself, to invalidate the violation. Since the Covered Person has not shown it was

more likely than not that he would have attended the B Sample analysis or that the results

would have been different had he done so, the Panel [i.e., the IAP member] is not able on

this record to invalidate the violation. . . . The Rules do not seem to provide a basis for

the Panel to dismiss the violation on this record.
AB?2 at 145 (IAP ruling).

Accordingly, the IAP member found that HIWU had proven Hewitt’s violation of Rule
3312 and awarded the following sanctions:

(1) Ineligibility period of 15 days for Trainer Hewitt;

(2) A fine of $1,000;

(3) Assignment of 2 penalty points;

(4) Public Disclosure pursuant to ADMC Rule 3620;

(5) Disqualification of Shacks Way’s results obtained at Oaklawn Park in Hot Springs,

Arkansas on April 7, 2024 and forfeiture of all purses, prizes, trophies, points, ranking,

and repayment or surrender (as applicable) to the Race Organizer.

AB2 at 149 (IAP ruling); see Rule 3323(b), 3328(b).’

8 Strictly speaking, the IAP Ruling subject to review is an “Amended” ruling, which corrected non-substantive
clerical and grammatical errors in the initial ruling.

° Rule 1020 defines “the penalties resulting from the occurrence of one or more [ADMC] violations” as
“Consequences,” which parties often refer to as “sanctions,” a term also used, but not defined, in the Rules. For
simplicity, I use the term “sanctions.”
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Upon being served with the Notice of Final Civil Sanctions under the ADMC Program
(the Sanctions Notice), Hewitt filed this proceeding to review the sanctions imposed upon him in
accordance with the IAP ruling. Notice of Final Civil Sanctions Under the ADMC Program;
Application for Review of Civil Sanction. The 15-day Ineligibility period, which Hewitt served,

has long since run, but the other sanctions preclude any finding of mootness.

D. Issues on Review

The following issues are presented for review:

(1) Was HIWU required to give Hewitt written notice of the opening of the B Sample,
and if so, does any Rule excuse HIWU’s admitted failure to give written notice; and

(2) If written notice was required and not excused, what effect, if any, does that failure

have on the Rule 3312 violation charged?

III. SCOPE OF REVIEW

HISA civil sanctions, imposed for rule violations, are reviewable by an FTC
Administrative Law Judge (ALJ) and thereafter by the Commission itself on a discretionary
basis.!® The ALJ reviews:

“whether—

(1) a person has engaged in such acts or practices, or has omitted such acts or practices, as
the Authority has found the person to have engaged in or omitted;

(1) such acts, practices, or omissions are in violation of this chapter or the anti-doping
and medication control or racetrack safety rules approved by the Commission; or

(ii1) the final civil sanction of the Authority was arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.”

15 U.S.C. § 3058(b)(2)(A); see also 16 C.F.R. § 1.146(b)(1)-(3).

1015 U.S.C. §§ 3058(b) & (c); FTC Rules 1.146 & 1.147.
9
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The ALJ’s review is de novo, as though the issue had not been heard before, and no
decision had previously been rendered. 15 U.S.C. § 3058(b)(1); FTC Rule 1.146(b)(3);
Adirondack Med. Center v. Sebelius, 740 F.3d 692, 696 (D.C. Cir. 2014), and Agyeman v. INS,
296 F.3d 871, 876 (9th Cir. 2002) (both describing scope of de novo review of agency’s

interpretations of statute).!!

Thus, the ALJ must determine the merits of the Controlled Medication violation charged,
and whether the sanctions the Authority imposed were “arbitrary, capricious, an abuse of

12 <

discretion, or otherwise not in accordance with law. [T]o pass muster under the arbitrary and

capricious standard,” a court must only find a “rational connection between facts and judgment.”
Motor Vehicle Mfrs. Ass’n v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43, 56 (1983). “To
make this finding, the court must consider whether the decision was based on a consideration of

the relevant factors and whether there has been a clear error of judgment.” Citizens to Preserve

Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).

Judicial review under the arbitrary and capricious standard ensures that “the agency has
acted within a zone of reasonableness and, in particular, has reasonably considered the relevant
issues and reasonably explained the decision.” FCC v. Prometheus Radio Project, 592 U.S. 414,
423 (2021). To find an abuse of discretion, there must be “a plain error, discretion exercised to

an end not justified by the evidence, a judgment that is clearly against the logic and effect of the

1 See also Barrientos v. Wells Fargo Bank, N.A., 633 F.3d 1186, 1188 (9th Cir. 2011), and Aquarius Marine Co. v.
Pena, 64 F.3d 82, 87 (2d Cir. 1995) (both holding that, on de novo review by an appellate court, there is no
deference to the district court); Coalition for Competitive Electricity, Dynergy Inc. v. Zibelman, 906 F.3d 41, 48 (2d
Cir. 2018), and Freeman v. DirecTV, Inc., 457 F.3d 1001, 1004 (9th Cir. 2006) (both describing de novo review by
an appellate court of district court dismissal of complaint under Federal Rule of Civil Procedure 12(b)(6)).

1215 U.S.C. § 3058(b)(2)(A); FTC Rule 1.146(b)(1)-(3).
10



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 12/17/2024 OSCAR NO. 612408 -PAGE Page 14 of 36 * PUBLIC *
PUBLIC

facts as are found.” Nat’l Wildlife Fed'n v. Nat’l Marine Fisheries Serv., 422 F.3d 782, 798 (9th

Cir. 2005).

Finally, whether the sanctions are in accordance with the law is determined with
reference to the substantive law of the HISA statute and the implementing regulations,

summarized above.

In exercising its review authority, the ALJ may “affirm, reverse, modify, set aside, or
remand for further proceedings, in whole or in part” and “make any finding or conclusion that, in

[their] judgment . . . is proper and based on the record.”!?

IV.  ANALYSIS OF THE ISSUES

A. Is Written Notice Required: The Authority’s Arguments that Oral Notice to
Hewitt Sufficed

In its ECM Notice informing Hewitt of Shacks Way’s positive A Sample for capsaicin,
HIWU stated that if Hewitt made a timely request for B Sample analysis:

HIWU will notify you, in writing, of the scheduled date, time, and Laboratory where the
B Sample analysis will be completed . . . .

ABI at 6 (emphasis added). The Authority concedes that HIWU unintentionally failed to give
written notice of the Shacks Way’s B Sample opening, but argues that there was oral notice and
that that was sufficient. AuOBr. 10-11; AuRBr. 1. As support, the Authority offers a series of

arguments, none of which persuade me.

1. Rule 3345(a)(4)(iii) and HIWU’s ECM Notice

The Authority’s primary argument is based on HISA Rule 3345, which covers the ECM

315 U.S.C. §§ 3058(b)(3)(A); FTC Rule 1.146(d)(3).
11
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Notice that HIWU must serve where a Covered Person “may have committed one or more
Controlled Medication Rule Violations.” Rule 3345(a). In subparts, the Rule details contents for
the Notice. Specifically, subpart (a)(4)(iii) provides that the ECM Notice must explain the B
Sample request procedure. If a B Sample analysis is requested, HIWU “will notify” the Covered
Person “of the time, date, and place where the B Sample will be analyzed.” As the Authority
emphasizes, this subpart “is silent as to the method of delivery for B Sample notification.”

AuRPCoL 9 8.

Thus, the Authority argues, since “the Rules do not prescribe the method of such
notification, a more stringent legal obligation cannot be imposed.” AuRBr. 2. According to the
Authority, HIWU’s editing in its ECM Notice statement to Hewitt must be disregarded: “The
effect of the inclusion of ‘in writing’ in this instance has the same effect as the failure to identify

the horse involved — none.” AuRBr. 2.

The Authority’s argument is unsound. A long line of authority establishes that agencies
“are required to follow their own rules, even gratuitous procedural rules that limit otherwise
discretionary actions.” Lopez v. Federal Aviation Admin., 318 F.3d 242, 246 (D.C. Cir. 2003)
(internal quotation marks deleted). Plainly, HIWU’s ECM Notice commitment to notify Hewitt
“in writing” 1s “intended primarily to confer important procedural benefits upon [him] in the face
of otherwise unfettered discretion . . . .” Id. at 247 (internal quotation marks omitted). That
commitment—which narrowed the authority that otherwise would exist under Rule
3345(a)(4)(iii)y—governs. See also Vitarelli v. Seaton, 359 U.S. 535, 539-40 (1959) (Regulations
that “afford[ed] [a government employee] greater procedural protections . . . bound” the

government official “even though without such regulations he could have discharged [the

12
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employee] summarily.”); Salazar v. King, 822 F.3d 61, 76 (2d Cir. 2016) (“[W]here the rights of
individuals are affected, it is incumbent upon agencies to follow their own procedures. This is so
even where the internal procedures are possibly more rigorous than otherwise would be

required.”) (internal quotation marks omitted).

Similarly, Rule 3345(a)(4)(iii) can be thought of as establishing a default rule permitting
either written or oral notice, which HIWU limited in its ECM Notice to favor Notice recipients
such as Hewitt. Cf., e.g., Red Tree Investments, LLC v. Petroleos de Venezuela, S.A., 82 F.4th
161, 175, 177 (2d Cir. 2023) (Although the state law “default rule” precluded “compound
interest on judgments,” the parties by agreement changed it to favor the lender.); Schrock v.
Learning Curve Intern., Inc., 586 F.3d 513, 516 (7th Cir. 2009) (Although copyright law gives
the owner the exclusive right to prepare derivative works, the owner may “contract around the
default rule.”); DMK Dev. Group, LLC v. Cole + Russell Architects, Inc., 480 F.Supp.3d 837,

845 (S.D. Ohio 2020) (parties’ contracted to limit otherwise recoverable damages).

The Authority, however, cites Vermont Yankee Nuclear Power Corp. v. Natural
Resources Defense Council, Inc., 435 U.S. 519 (1978), and Milwaukee v. lllinois, 451 U.S. 304
(1981), as support for its contention that HIWU’s “in writing” language in the ECM Notice
should be disregarded. Neither decision is even close, however. The Vermont Yankee Court
emphasized that “[a]gencies are free to grant additional procedural rights in the exercise of their
discretion,” 435 U.S. at 524—exactly what HIWU did here. The Court of Appeals’ error was that
that Court “imposed” additional rights when the agency itself “had chosen not to grant them.”
Id. (emphasis added). Milwaukee is even further afield. There, the Supreme Court held that

where a state court ordered pollution abatement under a federal regulatory scheme, the federal
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courts could not impose more stringent requirements under federal common law: “Although a
federal court may disagree with the regulatory approach taken by the agency with responsibility
for issuing permits under the [federal] Act, such disagreement alone is no basis for the creation

of federal common law.” 451 U.S. at 323.

Allens, Inc. v. Great Am. Appetizers, Inc. (In re Veg Liquidation, Inc.), No. 5:13-bk-
73597, 2015 Bankr. LEXIS 4510, at *40 (Bankr. W.D. Ark. 2015), and Debruyn Produce Co. v.
Richmond Produce Co., 112 B.R. 364, 369 (Bankr. N.D. Cal. 1990), also cited, are equally
unavailing. See AuRBr. 2, n.5. Allens held that a supplier invoice, which treated the product sold
as a perishable agricultural commodity, could not expand the statutory definition, which did not
include the product. Debruyn held that written notice to a seller, required to secure statutorily-
created rights, was effective even though given before the statute itself triggered the notice
requirement. Here, however, HIWU limited its authority; it did not expand it. And the timing

required for notice of B Sample details is not at issue.

2. Rule 3345(c)

Even though HIWU’s ECM Notice committed to giving written notice to Hewitt, the
Authority has another Rule 3345 argument to support its argument that oral notice sufficed.
Subpart (c)}—which I refer to as a “non-invalidation” provision—states that:

Any defect in the ECM Notice . . . may be corrected by the Agency and shall not in any

event invalidate the ECM Notice or affect the due application of the provisions of the

Protocol . . . in relation to that violation.

According to the Authority, subpart (c) excuses any failure to give written notice of the B

Sample opening. AuRBr. 1.
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HIWU made this same argument in the IAP proceeding, and the IAP member agreed:
“Rule 3345(c) provides that the defect”—failure to provide written notice—*“cannot be a basis,
by itself, to invalidate the violation.” AB2 at 145; see also AB2 at 203-04, 212, 215 (HIWU

closing).

But the condition needed for Rule 3345(c) to apply is a “defect in the ECM Notice”—that
is, in the document HIWU must serve informing that A Sample testing has produced an Adverse
Analytical Finding, here, AB1 at 4, advising that Shacks Way had tested positive for capsaicin.
Subpart (a)(4)(iii) requires the ECM Notice to explain that if a Covered Person requests a B
Sample analysis, HIWU “will subsequently ‘notify [the Covered Person] of the date, time, and
place where the B Sample will be analyzed’.” AuRPCoL q 8 (quoting the subpart) (italics in
original; bracketed matter added). Hewitt’s objection is, indeed, to the lack of any “subsequent[]”
notice, “in writing,” containing the details of the forthcoming B Sample analysis, not to a “defect

in the ECM Notice” that he did receive.

The Authority contends, however, that the ECM Notice’s “defect” here “is the inclusion
of the words ‘in writing” where the Rules do not require such written notification.” AuRBr. 1
(emphasis in original). This is a meritless, essentially contrived, argument. HIWU made no such
argument in the IAP proceeding. The IAP member asked HIWU counsel why no writing was
sent for Shacks Way: “Was that just an oversight, and you thought that you had already imparted
the information to him, or was there some other reason . . . why was that not done?” AB2 at 213.
Counsel responded: “Both of those things, sir . ...” Id. And on this review, the Authority does
not assert that, in adding the “in writing” language in the ECM Notice, HIWU edited

inadvertently or simply “went rogue,” acting beyond the scope of its authority. Indeed, three
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Authority officials were copied on the ECM Notice HIWU sent Hewitt. AB1 at 8. Nor is there
anything difficult about embodying the B Sample details in a “subsequent|[]” writing; HIWU sent
emails to Hewitt for the Daboogeyman and Easy Big Boy B Sample openings. AOBr. 4; see also
ABI at 130 (email regarding Daboogeyman’s B Sample details); AB2 at 157 (Hewitt opening),

169-70, 187-88 (Hewitt).'*

Accordingly, the Authority’s Rule 3345(c) argument to excuse notice “in writing” is

meritless. The IAP member’s ruling adopting HIWU’s argument is erroneous.

3. Rule 3122(d)

The Authority relies on yet another non-invalidation HISA Rule to excuse lack of written
notice to Hewitt. Rule 3122(d) covers “[d]epartures from any other Standards [besides
Laboratory Standards, discussed below] or any provisions of the Protocol . . . .” Subpart (d)
provides that “[d]epartures . . . shall not invalidate analytical results or other evidence of a
violation, and shall not constitute a defense to a charge of such violation . . . .” The burden is on
the Covered Person to “establish[] that a departure . . . could reasonably have caused the Adverse

Analytical Finding or other factual basis for the violation charged.” Rule 3122(d).

141 take Official Notice of the contents of HITWU ECM and EAD Notices in Appeal Books in other cases seeking
ALJ review of ADMC Program violations. National Classification Committee v. United States, 779 F.2d 687, 695
(D.C. Cir. 1985) (An agency may take “official notice of matters of common knowledge, . . . of evidence available
to it from other proceedings, ... and of matters known to the agency through its cumulative experience and
consequent expertise.”) (internal quotation marks and citations omitted); Geoffroy v. Secretary of Health and Human
Services, 663 F.2d 315, 318 (1st Cir. 1981) (“[TThe taking of official notice has long been part of the administrative
adjudicative process,” and properly taken where “Appellant has given us no reason to believe that the sources which
form the basis of the notice taken. . . are either inaccurate, unreliable or otherwise inappropriate as applied
specifically to him.”) (citation omitted). The Notices consistently contain the same “in writing” language found in
the ECM Notice served on Hewitt, thus supporting the inference of a policy, not a defect.
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In the IAP proceeding, HIWU argued that Rule 3122(d) “expressly exempts notice
deficiencies. . . .” AB2 at 204. And, in its opening brief, the Authority maintained that the IAP
member “held that, consistent with Rule 3122(d), failure to provide written notice of the B
Sample opening could not be a basis, by itself, to invalidate the violation . . . .” AuOBr. 8

(internal quotation marks omitted).

The “other Standards,” referred to in subpart (d), are the “Testing and Investigation
Standards” set forth in the Rule 5000 Series. See Rule 1020 (defining “Standards”). The Rule
5000 Series includes detailed procedures, designed “to maintain the integrity and identity of
Samples collected from the point of notification of a Covered Horse’s selection for Sample
collection, to the point the Samples are delivered to a Laboratory for analysis.” Rule 5010(b).
However, none of the Rule 5000 Series Standards deals with HIWU’s communications to a
Covered Person regarding delivery of a Sample to a laboratory for opening or analysis. With no
anchor in any “other Standard,” failure to give written notice cannot be a “departure” that is

capable of cure under subpart (d).

Subpart (d)’s catch-all language—precluding invalidation of an Adverse Analytical
Finding based on a “departure from . . . any provisions of the Protocol”—is equally unavailing.
The “Protocol means the Rule 3000 Series (Equine Anti-Doping and Controlled Medication
Protocol), as amended from time to time.” Rule 1020 (definition). Nothing in the Rule 3000
Series requires giving written notice of the B Sample’s opening. HIWU—in its ECM Notice—
imposed that limitation on the method of notice otherwise authorized under Rules 3345(a)(4)(iii)

and 3350(b) (discussed below) on itself. Because, as noted earlier, HIWU could properly adopt

17



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 12/17/2024 OSCAR NO. 612408 -PAGE Page 21 of 36 * PUBLIC *

PUBLIC

that limitation, there is no “departure” from any part of “the Protocol.”!?

With no other Standard or Protocol provision directing that written notice be given to
Hewitt, HIWU’s omission of written notice cannot be a “departure” that Rule 3122(d) could

€Xcuse.

4. Rule 3350(b)
The Authority has one more argument for excusing the absence of written notice to
Hewitt. HISA Rule 3350(b) provides that:
Notification to a Covered Person by the Agency [HIWU], for all purposes of the
Protocol, may be accomplished either through actual or constructive notice. Actual notice
may be accomplished by any means.
The Authority contends that, by permitting “[a]ctual notice . . . by any means,” Rule 3350(b)

suffices to uphold HIWU’s oral notice. AuOBr. 10-11 & n. 69; AuRBr. 1. However, this

argument fares no better than that made with reference to Rule 3345(a)(4)(ii1).

Although Rule 3350(b) arguably authorizes HIWU to provide oral notice of the B
Sample’s details, HIWU committed to written notice, and that commitment controls. See pp. 12-
13, above. Moreover, HIWU did not make this argument in the IAP proceeding, and, therefore, it
is not properly raised in this review proceeding. See, e.g., United States v. L.A. Tucker Truck
Lines, Inc., 344 U.S. 33, 36-37 (1952) (footnotes omitted) (“We have recognized in more than a

few decisions, and Congress has recognized in more than a few statutes, that orderly procedure

15 In the IAP, HIWU counsel also argued that “invitations to witness a B sample opening show up in the 3000 series
of the protocol, so this would constitute an other standard . . . .” AB2 at 203 (HIWU closing). Insofar as HIWU’s
reference in this review to ADMC Rule 3122(d) is intended to incorporate this position in the IAP, it is simply
wrong. Part of the Rule 3000 Series cannot simply be imported into “Standards,” a defined term limited to the Rule
5000 Series and Rule 6000 Series. The definition itself drives home the error in HIWU’s argument by expressly
distinguishing “[c]ompliance with a Standard”—as so defined—from “another alternative standard, practice or
procedure . . ..” See also p. 22, below.
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and good administration require that objections to the proceedings of an administrative agency
be made while it has opportunity for correction in order to raise issues reviewable by the
courts.”); Mingo Logan Coal Co. v. EPA, 829 F.3d 710, 719-20 (D.C. Cir. 2016) (citing
authorities); Consolidation Coal Co. v. Director, 732 F.3d 723, 730 (7th Cir. 2013) (“Having
never raised these arguments before, Consolidation waived them for the purposes of the petition

for review. .. .”).

Accordingly, in its ECM Notice, HIWU expressly committed to giving Hewitt notice of
the B Sample details “in writing,” and HIWU admittedly did not do so. The Authority’s

arguments supporting oral notice fail. I next consider the effect of HIWU’s omission.

B. Effect of Lack of Written Notice

Hewitt contends that HIWU’s Controlled Medication charge simply must be dismissed.
See, e.g., AB2 at 210 (For failure to follow the Rules, the remedy is “to throw it out . . . . [ ask
that you find . . . there’s no violation.”) (Hewitt closing); AOBr. 7 (“Reversal is the appropriate
legal remedy. . . .”); APCoL 9 7, 14. By contrast, the Authority asserts that, “[w]here actual
notice is provided, ‘there is no policy rational [sic] for reading in a written requirement’ where it
otherwise does not exist.” AuRBr. 2 (quoting Carvente-Avila v. Chaya Mushkah Rest. Corp., No.
12-CV-5359 (KBF), 2016 WL 3221141, at *2 (S.D.N.Y. 2016)) (internal quotation marks and
footnote omitted). Thus, the Authority contends, “[t]he imposed civil sanctions should be
affirmed.” AuOBr. 12. As discussed below, while I agree that dismissal is not required here, |

reach that conclusion on grounds different than those the Authority asserts.
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1. Hewitt’s Arguments for “Mandatory” Dismissal
Hewitt maintains that HIWU was required to give him written notice of the details of the
opening of the B Sample and that, having admittedly not done so, the Controlled Medication
charge must be dismissed. He relies principally on an argument fashioned from the Laboratory
Standards contained in the Rules, while adding a perfunctory due process objection and an

attempt to invoke the Chevron doctrine. All these arguments are without merit.

a. Laboratory Standards'¢
Hewitt contends that, in issuing its ECM Notice under Rule 3345(a), HIWU promised to
provide written notice and, in effect, created a “Lab” Standard that HIWU did not follow:

ECM Notice promised the [B Sample] information would be provided, in writing.
Therefore, notice of ‘date, time, Lab’ was an applicable Lab Standard.

ARBEr. 3. This was, he maintains, a “departure” that could not be excused:

By rule, the provisions described therein are Lab Standards which must be followed by
HIWU in order for a particular test result to be deemed a scientifically legitimate result.

Compliance by HIWU with the ECM notice directive is a mandatory due process
requirement.

* %k ok

Deviation from the Lab Standard constitutes departure.

ARBTr. 1, 2, 3; see also APCoL 997, 9, 10; AOBr. 1 (HIWU’s failure to provide written notice

16 Since my November 20, 2024 Order sought reply brief consideration of HIWU’s ECM Notice, which has
peripheral relevance to Hewitts” Laboratory Standards argument, I address the matter. Whether Hewitt raised this
argument in the IAP Proceeding is subject to doubt. See AB2 at 208-09 (Hewitt counsel on closing: “[SThe [HIWU
counsel] said, ‘Well, it’s not a lab standard’. Dang, right. It’s not a lab standard, it’s a HIWU’s [sic] standard, HISA
standard, that they are obliged to follow . . . . Judge, she did not send him a writing that said he was invited to open
the sample. And therefore they can’t turn around here and say, ‘well, it wasn’t a lab standard. So any other standard
... All right, now it says, any other standard. Well, this would be any other standard . . . .” (second ellipse in
original).
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was “a clear departure from the Laboratory Standards.”); ARBr. 2 (Rule 3345(a) “[i]s itself one

of the mandatory Lab Standards.”).

Hewitt’s “Lab” Standard characterization has no basis in the Rules. If his argument
means anything at all, Hewitt must be referring to the “Laboratory Standards” that are found in
the Rules. The Authority maintains: “Notice of the B Sample opening is not a Laboratory
Standard.” AuRPCoL 9 9 (emphasis original); see also AuOBr. 10; AB2 at 203 (HIWU closing)

(arguing the inapplicability of the Laboratory Standards provisions). As set forth below, I agree.

Rule 3122 details the “[m]ethods” for proving “[f]acts related to violations,” such as the
Controlled Medication charge here, and for rebutting “[p]resumptions” created by the Rules.
Rule 3122(c) then provides: “Laboratories are presumed to have conducted Sample analysis and
custodial procedures in accordance with the Laboratory Standards.” To rebut this presumption, a
Covered Person such as Hewitt must demonstrate both “[1] a departure from the Laboratory
Standards occurred that [2] could reasonably have caused the Adverse Analytical Finding”—

here, the presence of capsaicin in Shacks Way. Rule 3122(c).

“Laboratory Standards means the Equine Standards for Laboratories and Accreditation
set forth in the Rule 6000 Series.” Rule 1020 (definition). The Rule 6000 Series “set[s] out the
requirements to be followed by Laboratories that wish to demonstrate that they are technically
competent, operate within an effective Management System, and can produce forensically valid
results.” Rule 6010(b). Although there are Laboratory Standards for “B Sample Procedure,”
including those relating to “Notification and timing of B Sample procedure” and “Opening,

Aliquoting and Resealing of B Sample,” neither provision addresses communications with
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Covered Persons such as Hewitt. See Rule 6312 (b) and (c). Nor is notice to Covered Persons

discussed in any other Laboratory Standard.

Hewitt’s argument that, although not part of the Rule 6000 Series, Rule 3345(a) itself
creates a “Lab Standard” is equally unsound. Under Rule 1020, “Standards means the Testing
and Investigations Standards [in the Rule 5000 Series] and the Laboratory Standards [in the Rule
6000 Series].” The definition further distinguishes “[cJompliance with a Standard”—as so
defined—from “another alternative standard, practice or procedure . . . .” Rule 3345(a)(4)(iii)’s

notice, covering the details the B Sample analysis, is such a “practice or procedure”—not a

Laboratory Standard.

As with the Authority’s “Standards™ argument, absent any relevant Laboratory Standard,
there is nothing that a failure to give written notice could “depart” from. And even if there were,
that would not require mandatory dismissal. Hewitt would also have to establish the departure
“could reasonably have caused the Adverse Analytical Finding or other factual basis for any

other violation asserted”—a showing he has not made here. Rule 3122(c).

b. Hewitt’s Due Process and Chevron Arguments
Alternatively, Hewitt argues that dismissal is warranted as a matter of constitutional due
process, as well as by operation of the Chevron doctrine. I address these arguments because my
decision may be reviewed by the Commission and resolving them not only could obviate or
significantly limit any possible remand on the central issue in this proceeding, but also will serve

the interests of justice. See 15 U.S.C. § 3058(b)(3)(A)(iii); FTC Rule 1.146(d)(3)(ii).

First, Hewitt argues that, because HIWU did not give written notice, HIWU “failed to
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provide due process . ...” AOBr. 2; APCoL 99 14, 16; ARBr. 1, 2, 3, 4. However, since Hewitt
did not present this argument in the IAP proceeding, it is presumptively non-reviewable. See
FTC Rule 1.146(a)(1). And, even if arguably responsive to my November 20, 2024 Order
requesting reply brief argument concerning the effect of HIWU’s ECM Notice, Hewitt asserts it
only in passing. His rote incantation of due process, offered without supporting authority, fails to
“overcome the strong presumption of agency regularity” that attaches to the Rules, which the
FTC approved after rulemaking and public comment. Louisiana Ass'n of Indep. Producers and
Royalty Owners v. FERC, 958 F.2d 1101, 1111 (D.C. Cir. 1992). For both reasons, Hewitt’s

argument is unavailing.!”

Hewitt also asserts, on reply, that, without written notice, he “had no prior exposure to
the disciplinary procedures, written or otherwise.” ARBr. 2. But under Rule 3040(a)(1), Hewitt
had the “personal responsibility . . . to be knowledgeable of and to comply with the Protocol and
related rules,” which of course include the Rules’ disciplinary provisions. See also AB2 at 170

(After receiving HIWU’s ECM Notices, Hewitt “read up” on the Rules.).

Hewitt’s argument, invoking Chevron U.S.A. Inc. v. Natural Resources Defense Council,
467 U.S. 837 (1984) and various progeny, similarly was never presented in the IAP proceeding
and, therefore, is not properly raised on this review. See ARBr. 6-7. Moreover, despite broader

authority otherwise conferred under the Rules, by limiting its authority to “in writing” notice via

17 See also Twin City Fire Ins. Co. v. Glenn O. Hawbaker, Inc., 118 F.4th 567, 574 n.8 (3d Cir. 2024) (A contention
“mentioned only in passing” is “forfeited.”) (citing authorities); United States v. Cezaire, 939 F.3d 336, 339 (1st Cir.
2019) (noting that where counsel did not “raise the issue at all until . . . her opening brief . . . on appeal,” the
objection “was . . . forfeited.”) (footnote omitted); Ahmed v. Holder, 611 F.3d 90, 98 (1st Cir. 2010) (“[TThis is an
appropriate case in which to apply the venerable precept that appellate arguments advanced in a perfunctory manner,
unaccompanied by citations to relevant authority, are deemed waived.”).
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its ECM Notice, HIWU benefitted—rather than disadvantaged—Hewitt. The Chevron doctrine,

applicable where those regulated arguably are aggrieved, is irrelevant.'®

2. The Authority’s Carvente-Avila Argument

As support for affirming the Hewitt’s liability and the sanctions imposed, the Authority
relies on Carvente-Avila, a New York State labor law case. There, employees sought to recover
“tip credits” their employer deducted from their wages. Rejecting the employees’ claim, the
court deferred to a letter from the New York State Department of Labor’s general counsel, which
construed the law’s requirement of written notice to the employee to permit, instead, actual
notice. Policy considerations, the court noted, supported this construction. See 2016 WL

3221141, at *1, *2-3.

But here, by permitting “actual notice . . . by any means,” Rule 3350(b) seemingly is
already broad enough to permit the oral notice that the Authority asserts HIWU gave. Therefore,
the issue is whether, by requiring notice “in writing” in the ECM Notice, HIWU must keep its
promise. The Authority’s word-plucking language from Carvente-Avila, itself an outlier ruling,

simply sidesteps the issue. !

Equally important, Carvente-Avila’s state labor law context itself bears no relationship to

18 Since nothing about this case implicates the Chevron doctrine, Loper Bright Enterprises v. Raimondo, 603 U.S.
_, 144 S. Ct. 2244 (2024), overruling Chevron, has no application.

19 See, e.g., Mendez v. MCSS Rest. Corp., 564 F. Supp. 3d 195, 212- (E.D.N.Y. 2021) (“No amount of administrative
deference can erase the writing requirement . . . .”) (citing authorities); Sprague v. T.C. Inn, 3:19-CV-1263
(LEK/MJ), 2021 WL 3617705, at *7 (N.D.N.Y. Aug. 16, 2021) (explaining that Carvente-Avila represents “a
minority rule.”); Garcia v. Saigon Mkt. LLC, No. 15-CV-9433 (VSB), 2019 WL 4640260, at *9 (S.D.N.Y. Sept. 24,
2019) (finding that Carvente-Avila “contradicts the plain language of the regulations.”); Marin v. Apple-Metro, Inc.,
12 CV 5274 (ENV) (CLP), 2017 WL 4950009, at *34 (E.D.N.Y. Oct. 4, 2017) (discussing authorities and
“recommend[ing] that . . . written notice is necessary . . . for an employer to claim a tip credit.””) (footnote omitted).
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HISA’s ADMC Program, which has a different set of rules, designed to promote different
policies, and which applies nationally. More relevant guidance may be found in sports world
rulings generally, as Rule 3070(d) recognizes:
The World Anti-Doping Code and related International Standards, procedures,
documents, and practices (WADA Code Program), the comments annotating provisions
of the WADA Code Program, and any case law interpreting or applying any provisions,
comments, or other aspects of the WADA Code Program, may be considered when
adjudicating cases relating to the Protocol, where appropriate.

Therefore, I turn to that body of decisions in determining the effect of HIWU omission of notice

“in writing” of the B Sample details.°

3. Per Se Invalidation or Harmless Irregularity?

There are two relevant bodies of decision is the sports world. The first recognizes that
where applicable rules give the athlete a right to be present at the opening of a sample, that right
is fundamental” and thus requires strict rule-compliance. Wen Tong v. International Judo
Federation (IJF), CAS 2010/A/2161 (Feb. 23, 2011), is illustrative. There, although relevant
rules established Tong’s right “to be present at the analysis of the B Sample,” the opening and
analysis took place “without informing her nor offering her an opportunity to attend.” /d. at
99 2.17, 9.6. The B Sample confirmed the presence violation, and Tong was sanctioned. The
Panel held this was error:

[I]t is now established CAS jurisprudence that the athlete’s right to attend the opening

and analysis of her B sample is fundamental and, if not respected, the B-sample results

must be disregarded . . . . This is so even if denial of that right is unlikely to affect the

result of a B-sample analysis. . . . This is because an athlete’s right to be given a

reasonable opportunity to observe the opening and testing of a B sample is of sufficient

importance that it needs to be enforced even in situations where all of the other evidence
available indicates that the Appellant committed an anti-doping rule violation.

20 The Authority itself cites the WADA Code and sports world decisions in this proceeding. AuOBr, 5, 11 & nn. 73,
74.
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This right is completely taken away from the athlete when the analysis of the B-sample is
conducted without the athlete being given due notification of the relevant date and time
.. .. And where — as here — the rules establish a strict liability regime with respect to
doping, it is of fundamental importance that the rules have been clearly followed.

1d. 99 9.8-9.9 (cleaned up).

(13

As a subsequent panel similarly emphasized, the athlete’s “right to attend . . . the opening
... of his B sample . . . is fundamental and, if not respected, the B sample result must be
disregarded. This is so, even if denial of that right is unlikely to affect the result of a B sample

analysis.” World Anti-Doping Agency (WADA) v. Belarus Athletic Federation (BAF), CAS

2015/A/3977, at § 167 (Mar. 31, 2016).%!

However, another body of decisions reflects a more forgiving approach. For example, in
Smikle v. Jamaica Anti-Doping Commission (JADCQO), CAS 2015/A/3925 (Aug. 10, 2015),
multiple lab departures occurred in the sample collection procedures. Nevertheless, the Panel

noted that:

It cannot always be assumed that the violation of an IST [International Standard for
Testing] erodes the integrity of a sample; determination of whether its breach has a
significant or material impact on a testing result generally is a question of fact requiring
careful review of all evidence and witness testimony. . . .

[T]he Panel declines to establish a per se rule that noncompliance with IST partial sample
collection procedures automatically invalidates the sample’s test results. It rejects the
[athlete’s] assertion that JADCQ’s breaches of the IST partial sample collection
procedures constitutes a fundamental breach so serious that it necessarily cannot be
comfortably satisfied he committed a doping violation.

Id. 99 114, 116 (cleaned up). Weighing the facts, the Panel found that a violation was proven.

This fact-based approach has been applied where the athlete was not given notice of the B

2 See also Varis v. International Biathlon Union (IBU), CAS 2008/A/1607, at 9 29 (Mar. 13, 2009) (finding that
where the IBU “fail[ed] to make any efforts to reasonably accommodate [Varis’s] request to have her ‘B’ Sample
opened and tested in the presence of her technical representative,” the B Sample results could not “be accepted as
part of evidence . . . .”); Hassan v. National Anti-Doping Committee of the United Arab Emirates (UAE), CAS
2010/A/2046, at § 23 (Oct. 5,2010) (concluding that the failure to inform athlete of “the date of the opening of the B
sample and its analysis” deprived him “of his right to be present or to be represented by another person.”).
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Sample opening: “the other evidence presented . . . establishes the objective requirements of a
case of doping.” T v. International Gymnastics Federation (FIG), CAS 2002/A/385, at § 35 (Jan.

23,2003).%

This second line of decisions recognizes that not all irregularities should be considered
“fundamental.” Rather, a balance should be struck between requiring adherence to regularity in
matters of sampling and allowing Covered Persons to escape sanctions for rule-compliance

irregularity. In this case, I believe this is the appropriate path to follow.

Here, Shacks Way’s A Sample tested positive for capsaicin, and, as noted earlier, Rule
3122(c) presumes the “Sample analysis and custodial procedures” were conducted “in
accordance with the Laboratory Standards.” Even though HIWU produced the A Sample’s
laboratory documentation package (LDP) to Hewitt, he did not identify any basis to challenge
that analysis. See AB1 at 79-108 (LDP). Therefore, Rule 3122’s presumption remains

unrebutted.

Absent a Covered Person’s request for B Sample analysis, the A Sample results alone are
sufficient to prove a Controlled Medication presence violation. ADMC Rule 3312(b)(1).
Although Hewitt made the necessary request for a B Sample analysis, HIWU unintentionally
failed to “notify [him] ‘in writing’”—a commitment made in its ECM Notice, although not
required under the Rules. The B Sample results confirmed those of the A Sample. HIWU’s

broken promise, however unfortunate, was not “so fundamental and central in ensuring integrity

22 See also World Anti-Doping Agency (WADA) v. South African Institute for Drug-Free Sport (SAIDS), CAS
2018/A/5990, at 9 168 (Feb. 19, 2020) (“[A]ccording to the well-established CAS case law, purely technical errors
do not invalidate the analytical results of a sample.”); Gorgodze v. International Paralympic Committee (IPC), CAS
2015/A/3915, at 99 93-96 (Feb. 3, 2016) (rejecting per se strict compliance where departures did not impact the
integrity of sample analysis or results).
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in the administration of sample collection that departures therefrom could result in the automatic
invalidation of the test results . . . .” Kropska v. Polish Anti-Doping Agency (POLADA), CAS

2022/A/8978, at § 75 (Oct. 3, 2023).%3

Therefore, despite HIWU’s omission of written notice, the irregularity’s effect should
take account of all the facts here. This more flexible approach is consistent with, even though not
compelled by, the non-invalidation provisions of Rules 3122(¢) & (d), which require not simply

a “departure,” but also one that “could reasonably have caused” the violation charged.

4. The Totality of the Evidence

To exonerate Hewitt from a proven Controlled Medication violation, there should be
some evidence, deemed credible, that weighs in favor of that result—and here there is none. To
the contrary, not only did Hewitt refrain from challenging the results of either the A Sample or B
Sample analyses at the IAP proceeding, he also swore that two prior B Sample negative results,
involving Daboogeyman and Easy Big Boy, convinced him to attend Shacks Way’s B Sample
opening:

I got notice of the ones being unconfirmed before I’ve got the Shacks Way one being

confirmed. I was aware of them being non-confirmed before I was aware of the other one

being confirmed.
AB2 at 192. He further argued, without any proof, that “HIWU purposely withheld notice”

because Daboogeyman and Easy Big Boy “had already been fully exonerated,” and it would be

an “embarrassment” to HIWU “if ALL THREE Hewitt horses found (alleged) ‘positive’ with A

2 See also Campbell-Brown v. Jamaica Athletics Administrative Association (JAAA), CAS 2014/A/3487, at § 152
(Apr. 10, 2014) (“Fundamental” departures from rules are those “so serious that, by their very nature, they will be
considered to undermine the fairness of the testing process to such an extent that it is impossible for a reviewing
body to be comfortably satisfied that a doping violation has occurred.”); Muralidharan v. Indian National Anti-
Doping Agency (NADA), CAS 2014/A/3639, at 9§ 76 (Apr. 8, 2015) (“[E]rrors . . . [that] are purely typographical
and have no impact on . . . the reliability or integrity of the sample . . . are not so fundamental as to . . . nullify[] the
[athlete’s] positive sample.”).
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Lab—were each declared clean via B lab testing.” AB1 at 119-20 (capitalization in original)

(Hewitt Response to Default Motion).

As noted earlier, the IAP member found Hewitt’s testimony “not credible.” AB2 at 145
(IAP ruling). Upon de novo review, so do 1. The timeline set forth above, based on the B Sample
lab certificates, cannot be squared with Hewitt’s testimony. This undisputed refutation of the
foundation for Hewitt’s professed desire to attend the B Sample opening permits an adverse
inference to be drawn concerning his defense generally to HIWU’s charge. See, e.g., The
Santissima Trinidad, 20 U.S. 283, 339 (1822) (explaining that “where the party speaks to a fact
in respect to which he cannot be presumed liable to mistake,” the principle false in one, false in
all, applies with strongest force); Siewe v. Gonzales, 480 F.3d 160, 170 (2d Cir. 2007) (“[A]
single instance of false testimony may . . . infect the balance of the [party’s] uncorroborated . . .
evidence.”); Parker v. United States, 801 F.2d 1382, 1385-86 (D.C. Cir. 1986) (Scalia, J.)
(upholding a jury instruction that “[i]f you believe that any witness has willfully testified falsely
with respect to any material fact which the witness can not reasonably be mistaken about, then
you may, if you deem fit to do so, disregard all or any part of the testimony of that witness or

you may accept such portion of his testimony as you find worthy of belief”).

Equally important, on this very review Hewitt ignores his IAP position. Now, Hewitt
argues that, for Daboogeyman and Easy Big Boy, “he received an e-mail from HIWU notifying
of the opening”—not of their negative B Sample results. AOBr. 4 (emphasis added). Therefore,
he contends, he “would reasonably expect that notice [of Shacks Way’s opening] to arrive by e-

mail, just like the other two cases.” AOBr. 4; see also ARBr. 2.
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Replacing one version of the facts, found “not credible,” with a different one, created for
the first time on this review, does not restore Hewitt’s veracity—it erodes it even more.

Additional facts further refute Hewitt’s implausible interest in attending the B Sample opening.

First, the Authority contends that HIWU provided “actual” oral notice of the B Sample
opening “in one of many telephone conversations [Hewitt] had with HIWU Litigation Counsel,”
and that Hewitt opted not to attend. AuOBr. 10 (fn. omitted); AB2 at 213, 214, 215 (closing
statement). Hewitt’s testimony that he did not “recall that” “does not constitute denial that the
event occurred. . . .” AB2 at 185-86; Bentaous v. Asset Acceptance, LLC, No. JFM—13-3314,
2014 WL 5790946, at *2 (D. Md. Nov. 4, 2014), appeal dismissed, 614 Fed. Appx. 669 (4th Cir.

2015).%

Hewitt himself admits having several phone conversations with HIWU counsel after
receiving the ECM Notice for Shacks Way: “he talked to her a bunch.” AB2 at 209 (Hewitt
closing); see also id. at 170-71 (“I had contact with Ms. Heath [HIWU counsel] every time [there
were messages from HIWU] about stuff . . . . [ would contact her and ask questions . . ..”).
HIWU counsel’s phone logs corroborate contacts. AB1 at 123-24. The inference that HIWU

verbally conveyed the required B Sample details is reasonable.

Hewitt, however, maintains that I should not credit HIWU counsel’s representations

during the IAP proceeding. HIWU counsel was, he notes, “acting both as prosecutor and as a

24 See also Hansen, CAS 2009/A/1768, at 9 28 (““I can’t remember . . .” is not the same as an outright denial.”);
Whitlock v. Pepsi Americas, No. C 08-02742 SI, 2009 WL 3415783, at *7 (N.D. Cal. Oct. 21, 2009) (granting
summary judgment because the plaintiff’s “equivocal testimony stating that she does not recall whether” there was a
relevant interview—but she did “not expressly deny” it—*"“the only reasonable inference to be drawn from the
evidence is that she was interviewed”), aff’d, 440 Fed. Appx 594 (9th Cir. 2011); Mausner v. Mausner, 23-CV-994
(JMF), 2024 WL 4758563, at *1 (S.D.N.Y. Sept. 26, 2024) (finding that defendant’s lack of recollection did not
defeat summary judgment) (citing authorities), appeal filed, No. 24-2842 (2d Cir. Oct. 23, 2024).
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material witness for the prosecution.” AOBr. 5; APCoL 9 13. Hewitt’s argument might have
some purchase, although the non-jury nature of the IAP proceeding and of this review dilutes
concerns.? But Hewitt’s counsel not only failed to object during the IAP proceeding, to the

contrary, he also vouched for HIWU’s counsel:

Q [HIWU Counsel]: And I tried to accommodate [Hewitt’s request that the two
communicate by phone or text] as much as possible, right?

A: Yes. I guess.

Hewitt Counsel: “We stipulate they absolutely did.”

ook sk

Hewitt Counsel [after cross-examination concluded]: I listened very carefully, Judge, and
I think that the facts are out there and I’'m down to just arguing the law. And I sure
wouldn’t want to waste your time. [ know I feel like you, Christy [HIWU Counsel], I
think we’re all together on it.

dkokok

Hewitt Counsel [on closing]: And let me please say this that Christy was prepared to do
an excellent job of communicating with the with the horse trainer who would, you know
would be. . . it’s new policy. He’s nervous about it. He’s got a bunch of . . . and you
could tell by the call logs he talked to her a bunch. I’d be willing to bet that that’s him
calling her, asking questions, or whatever. Neither here nor there, her conduct towards
him was that was honorable. | mean, she answered his questions and what have you.

AB2 at 181, 195, 209. See also AOBr. 6 (“During the numerous calls Ms. Heath [HIWU
counsel] surely endeavored in good faith to assist with [Hewitt’s] numerous questions about the

process.”).

25 See, e.g., Rule 3.7(a), ABA, MODEL RULES OF PROFESSIONAL CONDUCT (2024); United States v. Bin Laden, 91 F.
Supp. 2d 600, 622 (S.D.N.Y. 2000) (“The roles of an advocate and of a witness are inconsistent; the function of an
advocate is to advance or argue the cause of another, while that of a witness is to state facts objectively.”) (cleaned
up); Stevenson v. United States, 3:12-cr-145, 2021 WL 218732, at *5-6 (M.D. Pa. Jan. 21, 2021) (finding no
impropriety in AUSA testifying at an evidentiary hearing).
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Having failed to object during the IAP proceeding or, indeed, on his Application for

Review, Hewitt’s argument is presumptively non-reviewable. FTC Rule 1.146(a)(1). In any

event, his argument fails on the merits.

Second, additional facts make it unlikely Hewitt would have opted to attend the B

Sample opening, regardless of how notice was given.

To attend, Hewitt would have had to travel from either Arkansas, where he resides
and races horses, or from Louisiana or Oklahoma, where he also races horses, to
Pennsylvania, where PETRL is located. AB1 at 4 (ECM Notice with Hewitt’s
Arkansas address), 15 (ECM Charge Letter stating PETRL’s address), 35 (HIWU
Submission) (“Hewitt trains and races horses in Oklahoma and Arkansas™); AB2 at
145 (IAP ruling), 157 (Hewitt opening), 211 (Hewitt closing). Travel time, expense,
and sheer inconvenience would seem disproportionate compared to the few moments
that watching the B Sample’s opening would permit. Hewitt did not attend the B
Sample openings for Daboogeyman or Easy Big Boy, also in Pennsylvania. AB1 at
130, 132, 134, 136 (Lab certificates); AB2 at 187-90 (Hewitt). There is no evidence
that Hewitt would have made the trip for Shacks Way, other than Hewitt’s

uncorroborated testimony—and that is, as stated above, unworthy of belief.

Hewitt could only have observed the B Sample opening and admittedly identified
only the most obvious of irregularities. AB2 at 211 (“He doesn’t know anything about
lab testing. He doesn’t know anything about what it’s supposed to look like.”)

(Hewitt closing). Hewitt’s limited ability to detect anything amiss similarly refutes his
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claimed desire to attend the opening. Moreover, PETRL itself had a duty to watch for

and document these types of matters anyway. Rules 6303, 6312(c)(2).

e Hewitt argues that his testimonial denial of receiving notice, “written or otherwise of
the opening of the B Sample,” should be both credited and dispositive. AOBr. 3-5,
citing AB2 at 198. The IAP member found, and I agree, that the weight of the

evidence renders Hewitt’s denial, again, unworthy of belief.

e The IAP member concluded that HIWU’s unintentional failure to notify Hewitt in
writing was “probably harmless.” AB2 at 145 (IAP ruling). I go further: any failure
was harmless, and, in consequence, insufficient to relieve Hewitt of the strict liability

that Rule 3312 imposes for the presence of capsaicin detected in Shacks Way.

The weight of the evidence, reviewed de novo, establishes the Authority’s version of the
facts. See T v. FIG, CAS 2002/A/385, at 99 36, 42 (despite the athlete’s denial, “overwhelming

proof” “provide[d] conclusive evidence” of the presence violation).

V. CONCLUSION
The Authority has proven Hewitt’s violation of Rule 3312. Accordingly, the sanctions

imposed are AFFIRMED.

ORDERED: Jay L. Himee

Jay L. Himes
Administrative Law Judge

Date: December 17, 2024
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