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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
FTC DOCKET NO. 9438
ADMINISTRATIVE LAW JUDGE: HON. JAY L. HIMES
IN THE MATTER OF:

MICHAEL HEWITT, APPELLANT

THE AUTHORITY’S REPLY TO APPELLANT’S PROPOSED FINDINGS
OF FACT AND CONCLUSIONS OF LAW

Comes now the Horseracing Integrity and Safety Authority, Inc. pursuant to the Orders of
the Administrative Law Judge and submits the following Reply to Appellant’s Proposed

Findings of Fact and Conclusions of Law.
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CERTIFICATE OF SERVICE
Pursuant to Federal Trade Commission Rules of Practice 4.2(c) and 4.4(b), a copy of this
Authority’s Reply to Appellant’s Proposed Findings of Fact and Conclusions of Law is being
served on December 2, 2024, via Administrative E-File System and by emailing a copy to:

Hon. Jay L. Himes

Administrative Law Judge

Office of Administrative Law Judges
Federal Trade Commission

600 Pennsylvania Ave. NW
Washington DC 20580

Via e-mail: Oalj@ftc.gov

April Tabor

Office of the Secretary

Federal Trade Commission

600 Pennsylvania Ave. NW
Washington, DC 20580

Via email: electronicfilings@ftc.gov

John Mac Hayes

1601 S. Victor Avenue

Tulsa, OK 74104

Via email: johnmachayeslaw(@aol.com
Attorney for Appellant

/s/ Bryan Beauman

Enforcement Counsel


mailto:Oalj@ftc.gov
mailto:electronicfilings@ftc.gov
mailto:johnmachayeslaw@aol.com
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PROPOSED FINDINGS OF FACT

1. At no time did CP receive written notice from HIWU stating the date, time, and place
of the B sample opening.

e Agree.

2. At no time did CP receive verbal notice from HIWU stating the date, time, and place
of the B sample opening.

e Disagree. Appellant was provided oral notice' and informed HIWU that it was not
necessary for him to attend the B Sample opening.?

3. At no time did CP receive actual notice of any kind from HIWU with regard to the
date, time, and place of the B sample opening.

e Disagree.’

4. HIWU charged CP with three separate alleged Presence violations involving three
separate horses. In each of the other two alleged Presence cases, CP received an e-
mail from HIWU notifying when and where the B Sample would be opened and at
what time. The e-mails invited CP to witness the opening.

e Disagree as to number of charges.* Agree that, in the matters which were withdrawn,
Appellant received written notice.’

5. In each of the other two alleged Presence cases brought against the CP, the associated
B sample testing failed to confirm Presence.

e Agree that, in two matters, B Sample analysis did not confirm the Presence of the

applicable substances.

"' AB1 124 (Exhibit 8, HIWU’s Rebuttal Exhibits (“HRE”)); AB2 196-197 lines 23-4 (Transcript, Heath and Hewitt);
AB2 214 lines 6-9 (Transcript, Heath).

2 AB1 124 (Exhibit 8, HRE); AB2 196-197 lines 23-4 (Transcript, Heath and Hewitt); AB2 214 lines 6-9 (Transcript,
Heath).

3 AB1 124 (Exhibit 8, HRE); AB2 196-197 lines 23-4 (Transcript, Heath and Hewitt); AB2 214 lines 6-9 (Transcript,
Heath).

4 AB1 15-24 (Amended ECM Charge Letter); AB2 149 §9; AB2 178 lines 14-15 (Transcript, Hewitt); AB2 180-181
lines 22-3 (Transcript, Heath and Hewitt); AB2 145 §3B (Amended Decision); AB2 178 lines 14-15 (Transcript,
Hewitt); AB2 180-181 lines 22-3 (Transcript, Heath and Hewitt); AB2 205 lines 8-13 (Transcript, Heath).

> AB2 187-188 lines 11-19 (Transcript, Heath and Hewitt); AB1 130 (Exhibit 11, HRE).
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6. Had CP been afforded the opportunity to witness the opening, CP would have been in
a position to recognize whether the signature on the B Sample was his signature. CP
would have been able to observe whether the B Sample had been “messed with” or
otherwise contaminated.

e Disagree; this issue is not a part of the record. The Sample seal does not contain a place
for anyone to sign.® No signatures appear on the Sample seal.” Further, Appellant was
not even present for the Sample collection.® Disagree that Appellant has the knowledge

to determine if a Sample is “contaminated.”®

7. Had CP been afforded the opportunity to witness the opening, CP would have been
able to confirm the signature and thus be reasonably satisfied the sample arriving was
the same sample shipped.

e Disagree.!”
8. Talked a dozen times with HIWU representative concerning the three different cases.
e Disagree.!!

9. Atno time during the dozen or so phone calls was CP ever verbally advised by HIWU
of the date, time and place for the opening of the B Sample. At no time did Mr. Hewitt
interpret Ms. Heath’s words to be an invitation to witness the opening at a specific
date, time and place.

e Disagree. See the response to #3 above. Appellant’s “interpretation” is not in the
record.

10. This case involving “Shack’s Way” was more important to CP than the others. This
case involved significantly more money, $18,000. The procedural sanctity of this
matter and the underlying desire to exercise rights meant more to CP on the “Shack’s
Way” case than on the other two cases.

e Disagree. This is not in the record.

® AB1 89 (Exhibit 7, HIWU’s Book of Exhibits (“HE”)).

7 AB1 89 (Exhibit 7, HE).

8 AB1 51 (Exhibit 2, HE).

9 AB2 174-175 lines 17-8 (Transcript, Hayes and Hewitt).

10 AB1 89 (Exhibit 7, HE); AB1 51 (Exhibit 2, HE).

" AB1 123-126 (Exhibits 7-8, HRE); AB2 176-178 lines 24-17 (Transcript, Heath and Hayes).

2
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11. CP recalls receiving notice of the other two alleged Adverse Analytical Findings being
unconfirmed before receiving notice that the “Shack’s Way” AAF had been
confirmed.

e Disagree, as these notifications occurred after Shacks Way’s B Sample
confirmation. '?

12. Had CP been afforded the opportunity to witness the opening, he would have availed
himself to the opportunity because of the importance placed on the case by him.

e Disagree. Appellant was provided with oral notice and informed HIWU that it was

not necessary to attend. '

PROPOSED CONCLUSIONS OF LAW

Appellant misstates numerous ADMC Program Rules (the “Rules”) in his Proposed
Conclusions of Law and improperly cites to statements and arguments of counsel as “facts.” The
Authority objects to them all on that basis, unless specifically agreed with below.

1. The necessary proof required to establish a rule violation under the ADMC Program
is addressed in HISA Regulation 3.2(a). This regulation is applicable to this
proceeding.

e Disagree. Rule 3312 is applicable.

2. HIWU failed to produce sufficient evidence to meet the burden of proof necessary for
imposing consequences. HIWU was unable to prove that CP received actual or
constructive notice of the date, time and place for the opening of the B Sample.

e Disagree. The record evidence establishes that HIWU met its burden of proof.'*
The IAP found that Appellant received actual oral notice of the B Sample opening. !

3. Facts related to anti-doping rule violations may be established by any reliable means,
including admissions. The following rules shall be and are applicable to this

12 AB1 21 (B Sample Certificate of Analysis (“COA”)); AB 134 (B Sample COA); AB 136 (B Sample COA).
13 AB2 185-186 lines 23-4 (Transcript, Heath and Hewitt); AB2 213-214 lines 20-9 (Transcript, Heath).

14 AB2 146 §4 (Amended Decision).

15 AB2 145 §3A (Amended Decision).
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proceeding: Reg. 3.2(a)(1) Analytical method, minimum reporting levels are
presumed to be scientifically valid and shall not be subject to challenge unless
required by applicable law.

e Agree as to the first sentence. Disagree as to the remainder; Rule 3122(a) provides
the correct presumptions regarding these issues, and it does not state “and shall not
be subject to challenge unless required by applicable law.”

4. Lab methods and reporting are presumed valid unless applicable law provides some
legitimate challenge negating the validity of the method. Here a legitimate challenge
to the method exists based on HIWU’s failure to provide CP written notice concerning
the opening of the B Sample.

e Disagree. See Rules 3122(a) and Rule 3122(c). The statement “unless applicable
law provides some legitimate challenge negating the validity of the method” is not
included in the Rules. HIWU’s failure to provide written notice of the B Sample
opening does not involve the validity of any “method,” and no evidence of such
exists in the record.

5. Reg. 3.2(a)(2)(i): If the Covered Person rebuts the preceding presumption by showing
that a departure from the Laboratory Standards shall have the burden to establish
that such a departure did not cause the Adverse Analytical Finding. CP rebutted the
presumption by showing a departure from HIWU’s obligation to provide actual or
constructive notice of the date, time and place for the opening of the B Sample.

e Disagree. Rule 3122(c) provides that a Covered Person may rebut the presumption
regarding Laboratory Standards by establishing that a departure occurred that could
have reasonably caused the AAF. There is no evidence in the record that Appellant
rebutted this presumption.

6. Reg 3.2(a)(3): Departures from any other standards or procedures of the Agency or
other anti-doping or medication control rule violation, as follows: 3.2(a)(3)(iii): A
departure from this Protocol related to the requirement to provide notice to the
Responsible Person and owner of the B Sample opening which could reasonably have
caused an anti-doping rule violation based on an Adverse Analytical Finding shall
have the burden to establish that such departure did not cause the Adverse Analytical
Finding.



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 12/02/2024 OSCAR NO. 612305 -PAGE Page 7 of 10 * PUBLIC *
PUBLIC

e Disagree. Rule 3122(d) provides that departures from any other Standards or
provisions of the Protocol shall not invalidate the AAF and shall not constitute a
defense to the violation. If the Covered Person establishes that a departure from any
other Standards or provisions of the Protocol could have reasonably caused the
AAF, the burden shifts to HIWU. There is no evidence in the record that the failure
to provide written notice could have reasonably caused the AAF. !

7. Adherence to the proof scheme stated in HISA regulations is a condition precedent
for imposing consequences under the Program.

e Agree.

8. Per Rule 3345(a)(4)(iii), where it is determined a CP may have committed one or more
Controlled Medication Rule Violations, the agency will promptly notify the CP, in
writing, of the date, time, and place where the B Sample will be analyzed and the
amount the CP must pay to have the B Sample tested and B Sample Lab
Documentation prepared, including the date by which the payment must be received.

e Disagree. Rule 3345(a)(4)(iii) states that HIWU shall notify the Covered Person in
writing that HIWU will subsequently “notify the Responsible Person and Owner of
the date, time, and place where the B Sample will be analyzed.” It is silent as to the
method of delivery for B Sample notification.!”

9. A departure from the Laboratory Standards occurred when HISA failed to provide
CP written notice of the date, time, and place for the opening of the B Sample.

e Disagree. Notice of the B Sample opening is not a Laboratory Standard. '®

10. The B Sample testing relied upon to impose consequences was impermissibly
compromised by the occurrence of the departure. The opening occurred, and B
Sample was thereafter tested, without CP being provided the opportunity to witness
the B Sample being opened. Testing went forward without CP knowing testing had
commenced.

16 AB2 145 §3B (Amended Decision).
17 Rules 3346 and 3345(a)(4)(ii).
18 Rules 6000 Series.
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e Disagree. There is no evidence in the record that there was a departure or that the
analysis of the B Sample was “compromised.”!® Appellant was provided oral notice
regarding the B Sample opening and stated that he need not attend.

11. CP need not show he would have attended the opening of the B Sample had he been
provided actual notice from HIWU. The issue is mooted by the lack of actual notice.

o Agree that Appellant need not show that he would have attended the opening.
Disagree that this is a Standard or issue provided for in the Rules (Rule 3122(d)).

12. The IAP Member erred when finding CP received actual notice. The greater weight
of the evidence in the form of CP’s testimony reasonably infers CP was never provided
any notice at all (emphasis in original).

e Disagree. The IAP did not err when finding that Appellant received oral notice.?!
There is no evidence in the record to support the second sentence.

13. HIWU’s only “evidence” concerning purported notice came directly from prosecuting
counsel, not from an actual witness testifying in the proceeding. Prosecuting counsel
cannot act as both prosecutor and material witness supporting imposition of liability
and consequences. HIWU’s evidence of purported verbal notice was insufficient
without a supporting witness which HIWU did not present.

e Disagree. HIWU’s evidence concerning oral notice came from cross examination
and production of exhibits.??

14. HIWU’s failure to provide CP written notice of the date time and place for the opening
of the B Sample was a due process violation which warrants reversal on the Presence
Charge.

e Disagree. HIWU’s failure to provide written notice was not a due process violation

and there is no such evidence in the record.??

19 AB2 145 §3B (Amended Decision).

20 AB1 124 (Exhibit 8, HRE); AB2 185-186 lines 23-4 (Transcript, Heath and Hewitt); AB2 145 §3A (Amended
Decision).

21 AB2 145 §3A (Amended Decision).

22 AB1 124 (Exhibit 8, HRE); AB2 185-186 lines 23-4 (Transcript, Heath and Hewitt); AB2 145 §3A, B (Amended
Decision).

23 See Rule 3345(8)(c).
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15. The departure places a higher burden of proof on HIWU. To prevail, HIWU must
establish that such departure “did not cause the Adverse Analytical Finding.” Mr.
Hewitt testified he signed the B Sample in Arkansas. If afforded notice, he could have
confirmed the legitimacy of the B Sample being tested by examining his signature to
determine if the signature was in fact his. Lack of notice denied CP this opportunity.
No evidence was presented to confirm the signature on the opened sample was Mr.
Hewitt’s signature.

e Disagree. The burden of proof only shifts to HIWU if Appellant shows a departure
from Laboratory Standards or other Standards occurred and that such departure
could reasonably have caused the AAF (Rules 3122(c)-(d)). There is no evidence
in the record to support Appellant’s claim that he “signed the B Sample.” He was
not present for the Sample Collection.?* No signatures appear on the Sample seal,
as evidenced by photographs of Shacks Way’s Sample.?® The seals merely contain
the pre-printed Sample number.

16. The specific higher burden created by the departure is undefined by the Rules and
Regulations. Suffice the B Sample was tested without CP being notified testing would
be commencing. Thus, a due process violation occurred.

e Disagree. Appellant may rebut the presumptions of Rules 3122 by establishing that
a departure occurred that could reasonably have caused the AAF; only then does

the burden shift to HIWU.

24 AB1 51 (Exhibit 2, HE).
25 AB1 89 (Exhibit 7, HE).
26 AB1 89 (Exhibit 7, HE).
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ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 2ND DAY OF DECEMBER, 2024.

/s/Bryan H. Beauman

BRYAN H. BEAUMAN

REBECCA C. PRICE

STURGILL, TURNER, BARKER, &
MOLONEY, PLLC

333 W. Vine Street, Suite 1500
Lexington, Kentucky 40507

Telephone: (859) 255-8581
bbeauman(@sturgillturner.com
rprice(@sturgillturner.com

MICHELLE C. PUJALS

GENEVA N. GNAM
HORSERACING INTEGRITY &
WELFARE UNIT, A DIVISION OF
DRUG FREE SPORT LLC

4801 Main Street, Suite 350

Kansas City, MO 64112

Telephone: (816) 291-1864
mpujals@hiwu.org

gonam@hiwu.org
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