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UNITED STATES OF AMERICA 
THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of 

Caremark Rx, LLC, 

Zinc Health Services, LLC, 

Express Scripts, Inc., 

Evernorth Health, Inc., 

Medco Health Services, Inc., 

Ascent Health Services LLC, 

OptumRx, Inc., 

OptumRx Holdings, LLC, and 

Emisar Pharma Services LLC, 

Respondents. 

Docket No. 9437 

COMPLAINT COUNSEL’S OPPOSITION TO RESPONDENTS’ MOTIONS FOR 
LEAVE TO FILE REPLIES IN SUPPORT OF THEIR MOTIONS FOR SEPARATE 

HEARINGS 

Respondents’ motions for leave to file reply briefs1 should be denied because each of 

them “fails to demonstrate that the Reply raises ‘recent important developments or controlling 

1 ESI Resp’ts’ Mot. for Leave to File Reply in Supp. of Mot. for a Separate Evidentiary Hr’g, 
Nov. 8, 2024 (“ESI Motion”); Resp’ts Caremark Rx, L.L.C. and Zinc Health Services, L.L.C.’s 
Mot. for Leave to File a Reply in Supp. of their Mot. for a Separate Evidentiary Hr’g, Nov. 12, 
2024 (“Caremark Motion”); Optum Rx Resp’ts’ Mot. for Leave to File Reply in Supp. of Mot. 
for Separate Evidentiary Hr’gs, Nov. 12, 2024 (“Optum Motion”).  
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authority that could not have been raised earlier in the party’s principal brief’ as required by 

Commission Rule of Practice 3.22(d), 16 C.F.R. § 3.22(d).” In re POM Wonderful LLC & Roll 

Global LLC, 2011 FTC LEXIS 266, at *2-3 (F.T.C. Nov. 18, 2011). 

The Respondents make no attempt to satisfy this exacting standard. Their replies offer no 

recent developments or controlling authority. Rather, they simply repeat arguments already 

raised in their opening briefs, or raise disagreements with Complaint Counsel’s application of 

Rule 3.41(b).2 But “[a] reply brief may not be used to raise issues that could have been, but were 

not, raised in an opening brief[,]” In re Gemtronics, Inc., 2010 WL 1804590, at *14 (F.T.C. Apr. 

27, 2010), or to “correct a statement” that is purportedly “‘legally misguided’ and ‘factually 

incorrect.’” In re Dura Lube Corp., 1999 FTC LEXIS 251 at *6 (F.T.C. Aug. 31, 1999) (denying 

Complaint Counsel’s request to file a reply brief). Indeed, permitting a reply in these 

circumstances would eviscerate Rule 3.22(d)’s general prohibition against replies for non-

dispositive motions. It is always the case that a moving party cannot directly address arguments 

made in opposition before they are made. But absent “recent important developments or 

controlling authority” this is not a permissible ground for reply under Rule 3.22(d). See In re 

POM Wonderful LLC, 2011 FTC LEXIS 266 at *2-3.3 

For these reasons Complaint Counsel respectfully requests that Respondents’ motions for 

leave to file replies be denied as improper under Rule 3.22(d). 

2 See ESI Resp’ts’ Proposed Reply in Supp. of Mot. For a Separate Evidentiary Hr’g at 1-5, Nov. 
8, 2024; see also Caremark Motion at 2 (suggesting that Respondents should be allowed to file 
something “to explain why Complaint Counsel’s arguments are wrong.”); Optum Motion at 1 
(seeking to “rebut additional arguments made by Complaint Counsel”). 
3 See also In re Traffic Jam Events, LLC, 2021 WL 3205922, at *1 n.1 (F.T.C July 15, 2021) 
(“Upon review, Respondents’ motion for leave to reply and proposed reply do not draw attention 
to any recent important developments or controlling authority that could not have been raised 
earlier in their Motion. Accordingly, Respondents’ motion for leave to file a reply is DENIED.”). 
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Dated: November 13, 2024   Respectfully submitted, 

/s/ Nicholas Leefer 
Nicholas Leefer 
Rebecca Egeland 
Amanda Triplett 

Federal Trade Commission 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
Tel: (202) 326-3573 
Email: nleefer@ftc.gov 

Counsel Supporting the Complaint 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 13, 2024, I caused the foregoing document to be filed 
electronically using the FTC’s E-Filing System, which will send notification of such filing to: 

April Tabor The Honorable D. Michael Chappell 
Office of the Secretary Chief Administrative Law Judge 
Federal Trade Commission Federal Trade Commission 
600 Pennsylvania Avenue, NW 600 Pennsylvania Avenue, NW 
Room H-113 Room H-110 
Washington, DC 20580 Washington, DC 20580 
ElectronicFilings@ftc.gov OALJ@ftc.gov 

Secretary of the Commission Administrative Law Judge 
Clerk of the Court 

I also certify that I caused the foregoing document to be served via email to:  

Enu Mainigi Daniel J. Howley Samuel Liversidge 
WILLIAMS & RULE GARZA HOWLEY GIBSON, DUNN & CRUTCHER 
CONNOLLY LLP 901 7th Street NW, Suite 600 LLP 
680 Maine Avenue SW Washington, DC 20006 333 South Grand Avenue 
Washington, DC 20024 howley@rulegarza.com Los Angeles, CA 90071 
emainigi@wc.com SLiversidge@gibsodunn.com 

Charles F. (Rick) Rule 
Mike Cowie RULE GARZA HOWLEY Sophia A. Hansell 
DECHERT LLP 901 7th Street NW, Suite 600 GIBSON, DUNN & CRUTCHER 
1900 K Street NW Washington, DC 20006 LLP 
Washington, DC 20006 rule@rulegarza.com 1700 M Street NW 
mike.cowie@dechert.com Washington, DC 20036 

Jennifer Milici shansell@gibsondunn.com 
Rani A. Habash WILMERHALE 
DECHERT LLP 2100 Penn. Ave. NW Counsel for Respondents OptumRx, 
1900 K Street NW Washington, DC 20037 Inc.; OptumRx Holdings, LLC; 
Washington, DC 20006 jennifer.milici@wilmerhale.com Emisar Pharma Services LLC 
rani.habash@dechert.com 

Counsel for Respondents 
Counsel for Respondents Express Scripts, Inc.; Evernorth 
Caremark Rx LLC; Zinc Health, Inc.; Medco Health 
Health Services, LLC Services, Inc.; Ascent Health 

Services LLC 

mailto:OALJ@ftc.gov
mailto:ElectronicFilings@ftc.gov
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/s/ Nicholas Leefer  
Federal Trade Commission 
Bureau of Competition 
600 Pennsylvania Avenue, NW 
Washington, DC 20580 
(202) 326-3573 
nleefer@ftc.gov 

Counsel Supporting the Complaint 
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