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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of: 

Caremark Rx, LLC;  

Zinc Health Services LLC;  

Express Scripts, Inc.;  

Evernorth Health, Inc.;  

Medco Health Services, Inc.;  

Ascent Health Services LLC;  

OptumRx, Inc.;  

OptumRx Holdings LLC; and  

Emisar Pharma Services LLC, 

Respondents. 

Docket No. 9437 

OPTUM RX RESPONDENTS’ MOTION FOR LEAVE TO FILE REPLY  
IN SUPPORT OF MOTION FOR SEPARATE EVIDENTIARY HEARINGS 

Pursuant to Rule 3.22(d) of the Commission’s Rules of Practice, 16 C.F.R. § 3.22(d), 

Respondents OptumRx, Inc.; OptumRx Holdings LLC; and Emisar Pharma Services LLC (the 

“Optum Rx Respondents”) respectfully seek leave to file a short reply brief in support of their 

Motion for Separate Evidentiary Hearings.  The Optum Rx Respondents join the reply filed on 

November 8, 2024 by the ESI Respondents in support of their motion for separate evidentiary 

hearings, and the Optum Rx Respondents write separately to rebut additional arguments made by 

Complaint Counsel that could not have been addressed in the Optum Rx Respondents’ opening 
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brief.  The Optum Rx Respondents’ proposed reply brief, conditionally filed with this motion, 

complies with Rule 3.22’s timing and word-court requirements. 

Dated: November 12, 2024 Respectfully submitted, 
 
/s/ Samuel Liversidge                        
Samuel Liversidge 
300 South Grand Avenue 
Los Angeles, CA 90071 
Tel: (213) 229-7420 
Email:  SLiversidge@gibsondunn.com 
 
Michael J. Perry 
Sophia A. Hansell 
Matthew S. Rozen 
1700 M St. NW 
Washington, DC 20036 
Email:  MJPerry@gibsondunn.com 
Email:  SHansell@gibsondunn.com 
Email:  MRozen@gibsondunn.com 
 
Matthew C. Parrott 
3161 Michelson Drive, Suite 1200 
Irvine, CA 92612 
Email:  MParrott@gibsondunn.com 
 
Counsel for OptumRx, Inc.; OptumRx 
Holdings LLC; and Emisar Pharma Services 
LLC 
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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
 

 
In the Matter of: 
 
Caremark Rx, LLC;  
 
Zinc Health Services LLC;  
 
Express Scripts, Inc.;  
 
Evernorth Health, Inc.;  
 
Medco Health Services, Inc.;  
 
Ascent Health Services LLC;  
 
OptumRx, Inc.;  
 
OptumRx Holdings LLC; and  
 
Emisar Pharma Services LLC,  
 
Respondents. 
 

 
 
 
 
 
 
 
 
 

Docket No. 9437 

 

OPTUM RX RESPONDENTS’ MEET AND CONFER STATEMENT 

 Pursuant to this Court’s scheduling order, counsel for Optum Rx Respondents met and 

conferred with Complaint Counsel on November 8, 2024 regarding Optum Rx Respondents’ bases 

for seeking leave to file a reply in support of Optum Rx Respondents’ Motion for a Separate 

Hearing.  That same day, Complaint Counsel informed Optum Rx Respondents that the parties 

had reached an impasse and that it opposes this Motion. 

Dated: November 12, 2024 Respectfully submitted, 
 
/s/ Samuel Liversidge                        
Samuel Liversidge 
300 South Grand Avenue 
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Los Angeles, CA 90071 
Tel: (213) 229-7420 
Email:  SLiversidge@gibsondunn.com 
 
Michael J. Perry 
Sophia A. Hansell 
Matthew S. Rozen 
1700 M St. NW 
Washington, DC 20036 
Email:  MJPerry@gibsondunn.com 
Email:  SHansell@gibsondunn.com 
Email:  MRozen@gibsondunn.com 
 
Matthew C. Parrott 
3161 Michelson Drive, Suite 1200 
Irvine, CA 92612 
Email:  MParrott@gibsondunn.com 
 
Counsel for OptumRx, Inc.; OptumRx 
Holdings LLC; and Emisar Pharma Services 
LLC 
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UNITED STATES OF AMERICA 
THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
 

 
In the Matter of: 
 
Caremark Rx, LLC;  
 
Zinc Health Services LLC;  
 
Express Scripts, Inc.;  
 
Evernorth Health, Inc.;  
 
Medco Health Services, Inc.;  
 
Ascent Health Services LLC;  
 
OptumRx, Inc.;  
 
OptumRx Holdings LLC; and  
 
Emisar Pharma Services LLC,  
 
Respondents. 
 

 
 
 
 
 
 
 
 
 

Docket No. 9437 

 
OPTUM RX RESPONDENTS’ REPLY IN SUPPORT OF 

MOTION FOR A SEPARATE EVIDENTIARY HEARING  

 Due process and the need for fair and efficient proceedings require granting separate 

evidentiary hearings to each Respondent Group.  Complaint Counsel’s attempts to justify a single 

consolidated hearing fail for several reasons. 

 First, separate hearings are necessary because the Commission’s claims turn on PBM-

specific inquiries that require individualized proof.  The Complaint concedes that each Respondent 

Group designed different formulary offerings, took different approaches in negotiations with 

insulin manufacturers at different times, and offered different services to its clients.  Compare, 

e.g., Compl. ¶ 44, with ¶ 49.  The Commission accordingly issued separate CIDs to each 
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Respondent Group, contrary to Complaint Counsel’s assertion that this “case originated as a single 

investigation into the conduct of the three Respondents.”  Opp. 12.  Trying these cases together 

therefore would be unfair and inefficient. 

 The crux of Complaint Counsel’s contrary argument is that joinder is appropriate because 

the Complaint alleges that each Respondent violated the same laws and “the contours of the 

challenged conduct are the same across each Respondent [Group].”  Opp. 2.  But at this point, 

those allegations are just that:  allegations.  Proving those allegations will require individualized 

evidence as to each Respondent Group’s business practices.  Complaint Counsel thus assumes the 

truth of what it sets out to argue by relying on unproven assertions about each Respondent group’s 

purported misconduct.  Id. at 3.  Complaint Counsel has the “burden of demonstrating enough 

common questions of fact” to justify consolidation. De Coster v. Amazon.com, Inc. 2022 WL 

168405, at *1 (W.D. Wash. Jan. 19, 2022).  But Complaint Counsel’s opposition has simply 

parroted the allegations in the Complaint.  Alleged common questions of facts are not actual 

common questions of fact. 

 Similarly, the fact that the Respondent Groups raised similar affirmative defenses cannot 

justify joinder where, as here, those defenses turn on individualized proof.  For example, the 

Optum Rx Respondents have raised affirmative defenses that they lack “market or monopoly 

power” and “already prefer or co-prefer ‘low WAC’ versions of insulin drugs on [Optum Rx’s] 

formularies.”  Answer 57-58.  These defenses turn on evidence specific to the Optum Rx 

Respondents. 

 Second, Complaint Counsel fails to adequately address the unfairness created by a common 

hearing.  It is not enough, as Complaint Counsel asserts, that each Respondent Group can now 

submit its own witness list and briefs.  Opp. 10.  That was only part of the problem.  For example, 
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the Complaint acknowledges that the Optum Rx Respondents’ allegedly “unfair” conduct did not 

begin until 2016 (Compl. ¶¶ 105, 118), yet the Complaint tries to hold Optum Rx responsible for 

conduct that allegedly occurred in 2012 (id. ¶¶ 5, 99-100).  A consolidated hearing therefore would 

force the Optum Rx Respondents to defend themselves against claims based on evidence that has 

nothing to do with them.  Complaint Counsel offers no solution to this problem.  Nor does 

Complaint Counsel explain how cross-examination would proceed in a consolidated hearing or 

whether each Respondent Group would have the right to separately confront adverse witnesses. 

 Third, a consolidated hearing risks inappropriately forcing each Respondent Group to share 

confidential information with its competitors.  See Mot. 5.  Complaint Counsel downplays these 

serious concerns by proposing in camera sessions, which would be “limited to outside counsel for 

all Respondents, Complaint Counsel, the ALJ, and associated staff.”  Opp. 11.  This would, in 

Complaint Counsel’s view, “allow outside counsel for Respondents to know what evidence is 

being presented and give them a chance to respond, while protecting confidential information from 

disclosure to the Respondents’ employees.”  Id.  But this would hamper each Respondent Group’s 

ability to mount an effective defense because outside counsel would be unable to confer with their 

clients about the facts and evidence presented in these crucial in camera sessions.  Where, as here, 

parties are “direct competitors” and a “protective order” would prevent them from “see[ing] one 

another’s confidential information,” “consolidation would be prejudicial.”  Vehicle Ip, LLC v. 

AT&T Mobility LLC, 2016 WL 6404093, at *3 (D. Del. Oct. 20, 2016) (granting motion to sever).  

Severance would avoid these problems.  Although separate hearings “would require the same 

protections for Respondent’ confidential information,” Opp. 11, these protections would not 

prejudice Respondent Groups because following severance, they would not need access to 

confidential information of their competitors to prepare their defenses. 
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 Fourth, a joint trial would also violate due process because it would deprive Respondents 

of the “reasonable opportunity to present evidence on [their] behalf.”  Colmenar v. INS, 210 F.3d 

967, 971 (9th Cir. 2000); see Mot. 4-5.  Complaint Counsel has no response, and by failing to even 

mention due process in its brief, has waived opposition to the Optum Rx Respondent’s due-process 

argument. 

 Regardless, Complaint Counsel cannot override due process by arguing that the parties will 

raise the same defenses.  Opp. 5-6.  Nor do Complaint Counsel’s concerns about “duplication of 

effort,” id. at 7-9, justify depriving the Optum Rx Respondents of due process.  “Procedural due 

process is not intended to promote efficiency.”  Fuentes v. Shevin, 407 U.S. 67, 90 n.22 (1972).  

Rather, it protects a defendant’s right to a fair hearing.  Thus, Complaint Counsel’s concern that 

its witness might have to “appear … at three separate hearings,” Opp. 7, is of minimal import.  In 

any event, “commonality of witnesses does not in itself constitute a reason for consolidation.”  

Richardson v. U.S. Airways Grp., 2001 WL 849701, at *2 (E.D. Pa. July 16, 2021).  

 To the extent this Court is not inclined to order three wholly separate hearings, it should 

bifurcate the evidentiary proceeding.  See Mot. 1 n.1; ESI Mot. 8.  It would not be an “inefficient, 

logistical nightmare” to present common issues in an initial phase joint hearing or through 

depositions that are admissible at three separate hearings.  Opp. 8.  Courts routinely bifurcate trials 

into multiple phases: the first limited to issues affecting all parties and others  addressing issues 

affecting only specific parties.  For example, this Court could order a first phase that adjudicates 

“easier, dispositive issue[s]” such as the parties’ constitutional and statutory affirmative defenses 

as well as other common issues, and then a second phase addressing Respondent-specific matters 

such as witness testimony, particular negotiations and formulary designs, and individualized rebate 

agreements.  Danjaq LLC v. Sony Corp., 263 F.3d 942, 962 (9th Cir. 2001) (affirming bifurcation). 
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 Finally, Complaint Counsel’s cited precedents cannot justify consolidating fierce 

competitors who are not alleged to have colluded or conspired.  Relying on FTC v. Syngenta Crop 

Protection, 711 F. Supp. 3d 545 (M.D.N.C. 2024), and In re Ethyl Corp. (1983 WL 486336) (FTC 

Mar. 22, 1983), Complaint Counsel claims that “the FTC has long issued single complaints against 

multiple parties accused of the same conduct even when there is no allegation of conclusion.”  

Opp. 1.  But Complaint Counsel has now withdrawn its reliance on Syngenta, which did in fact 

feature allegations of collusion.  See ESI Mot. for Leave to File Reply 2 n.2.  And Ethyl Corp. is 

inapposite because the court of appeals ultimately criticized the FTC for seeking, as it does here, 

“to require each producer not only to assess the general conduct of the [industry] but also that of 

each of its competitors and the reaction of each to the other, which would be virtually impossible.”  

E.I. du Pont de Nemours & Co. v. FTC, 729 F.2d 128, 139 (2d Cir. 1984). 

 For the foregoing reasons, this Court should grant the Optum Rx Respondents’ motion for 

a separate evidentiary hearing. 

 

Dated: November 12, 2024 Respectfully submitted, 
 
/s/ Samuel Liversidge                        
Samuel Liversidge 
300 South Grand Avenue 
Los Angeles, CA 90071 
Tel: (213) 229-7420 
Email:  SLiversidge@gibsondunn.com 
 
Michael J. Perry 
Sophia A. Hansell 
Matthew S. Rozen 
1700 M St. NW 
Washington, DC 20036 
Email:  MJPerry@gibsondunn.com 
Email:  SHansell@gibsondunn.com 
Email:  MRozen@gibsondunn.com 
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Matthew C. Parrott 
3161 Michelson Drive, Suite 1200 
Irvine, CA 92612 
Email:  MParrott@gibsondunn.com 
 
Counsel for OptumRx, Inc.; OptumRx 
Holdings LLC; and Emisar Pharma Services 
LLC 
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UNITED STATES OF AMERICA 
THE FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 
 

 
In the Matter of: 
 
Caremark Rx, LLC;  
 
Zinc Health Services LLC;  
 
Express Scripts, Inc.;  
 
Evernorth Health, Inc.;  
 
Medco Health Services, Inc.;  
 
Ascent Health Services LLC;  
 
OptumRx, Inc.;  
 
OptumRx Holdings LLC; and  
 
Emisar Pharma Services LLC,  
 
Respondents. 
 

 
 
 
 
 
 
 
 
 

Docket No. 9437 

 
PROPOSED ORDER 

 
 Upon consideration of Optum Rx Respondents’ Request for Leave to File Reply in 
Support of Motion for a Separate Evidentiary Hearing: 
 

IT IS HEREBY ORDERED, that the Motion is GRANTED. 
 
 
 
 
 
ORDERED: 
 
 
 
 
 
Date: ____________________ 

___________________________ 
D. Michael Chappell 
Chief Administrative Law Judge 
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CERTIFICATE OF SERVICE 
 
 I hereby certify that on November 12, 2024, I caused the foregoing document to be filed 
electronically using the FTC’s E-Filing system which will send notification of such filing to:  
 
April Tabor 
Secretary 
Federal Trade Commission 
600 Pennsylvania Ave., NW, Rm H-113 
Washington, DC 20580 
ElectronicFilings@ftc.gov 

The Honorable D. Michael Chappell 
Office of Administrative Law Judges 
Federal Trade Commission 
600 Pennsylvania Ave. NW, Rm. H-110 
Washington, DC 20580 
oalj@ftc.gov 

 
 
 I further certify that on November 12, 2024, I caused the foregoing document to be 
served via email to: 
 
Rebecca L. Egeland 
Bradley S. Albert 
Armine Black 
Federal Trade Commission 
600 Pennsylvania Ave. 
NW 
Washington, DC 20580 
Email: regeland@ftc.gov 
Tel: (202) 326-2990 
regeland@ftc.gov 
balbert@ftc.gov 
ablack1@ftc.gov 
1035-Insulin-DL@ftc.gov 
 
Counsel Supporting 
the Complaint 

Mike Cowie 
Rani A. Habash 
DECHERT LLP 
1900 K Street NW 
Washington, DC 20006 
Tel: 202-261-3339 
mike.cowie@dechert.com 
rani.habash@dechert.com 
 
Enu Mainigi 
Craig Singer 
Steven Pyser 
WILLIAMS & 
CONNOLLY LLP 
680 Maine Ave. SW 
Washington, DC 20024 
Tel: 202-434-5420 
emaingini@wc.com 
csinger@wc.com 
spyser@wc.com 
 
Counsel for Respondents 
Caremark Rx LLC; Zinc 
Health Services, LLC 

Charles F. Rule 
Daniel J. Howley 
Margot Campbell 
Derek W. Moore 
Justin T. Heipp 
RULE GARZA HOWLEY LLP 
901 7th Street NW 
Washington, D.C. 20001 
(202) 843-9280 
rule@rulegarza.com 
howley@rulegarza.com 
campbell@rulegarza.com 
moore@rulegarza.com 
heipp@rulegarza.com 
 
Jennifer Milici 
Perry A. Lange 
John W. O’Toole 
WILMER CUTLER 
PICKERING 
HALE AND DORR LLP 
2100 Pennsylvania Ave. NW 
Washington, D.C. 20037 
Telephone: (202) 663-6000 
Facsimile: (202) 663-6363 
jennifer.milici@wilmerhale.com 
perry.lange@wilmerhale.com 
john.otoole@wilmerhale.com 
 
Counsel for Express Scripts, 
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Inc., Evernorth 
Health, Inc., Medco Health 
Services, Inc., and 
Ascent Health Services LLC 

   
 
 

 

Dated: November 12, 2024 Respectfully submitted, 
/s/ Samuel Liversidge  
Samuel Liversidge 
 
Counsel for OptumRx, Inc.; OptumRx 
Holdings LLC; and Emisar Pharma Services 
LLC 
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