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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Michael Hewitt Docket No. 9438

Appellant.

N N N N N N N

ORDER ON APPLICATION FOR REVIEW
AND ON APPLICATION FOR STAY OF ENFORCEMENT
I. Application for Review
On October 10, 2024, Michael Hewitt filed an Application for Review before the Federal
Trade Commission. See 15 U.S.C. § 3051 et seq.; 16 C.F.R. § 1.146. The Application for Review
arises from an October 2, 2024 internal adjudication panel ruling (“the IAP Ruling”), conducted
pursuant to the Horseracing Integrity and Safety Act of 2020 (“HISA”) and its implementing

regulations.

A. Summary of the Case and the IAP Ruling
The Horseracing Integrity & Welfare Unit (“HIWU”) charged Hewitt, a trainer, with
violating Rule 3312 of HISA’s Anti-Doping and Medication Control (“ADMC”) Program.' In

summary, this Rule prohibits the presence of Controlled Medication Substances in Covered

! Capitalized terms used, but not defined, in this Order, are from HISA Rule 1020 of the General Provisions and the
Protocol. References to a “Rule” are to those promulgated under HISA, unless otherwise identified.
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Horses. Here, after placing first in a race run at Oaklawn Park in Hot Springs, Arkansas last

April, Shacks Way, a horse Hewitt trained, tested positive for capsaicin.

“Capsaicin is an active component in many peppers and is responsible for their
hot/irritant properties.” HIWU Horsemen’s Advisory: Capsaicin (Apr. 5, 2024),

https://www.hiwu.org/news/horsemens-advisory-capsaicin. Thus, capsaicin is a Class B

Controlled Medication Substance. HISA Rule 4330 (Appendix 1 to Rule Series 4000).

Upon receiving the positive A Sample results, HIWU served Hewitt with a Notice of
Alleged Controlled Medication Violation (the “ECM Notice™). In response, Hewitt requested a B

Sample test, which confirmed capsaicin’s presence in Shacks Way.

An IAP hearing was convened, presided over by a single member, to resolve HIWU’s
charge. See Rule 3361. Hewitt argued that “he did not receive written notice of the opening of
the B Sample,” which, he maintained, is required by the Rules.” IAP Ruling, at 2 (emphasis
added). Hewitt testified that, if written notice had been given, he would have traveled from

Louisiana to Pennsylvania to observe the B Sample’s opening. /d. Asked during the IAP

2 See generally Deutsche Reiterliche Vereinigung e.V. v. FEI, CAS 2008/A/1700, 1710, at 18-19 q 88 (Apr. 30,
2009):

[A]ll the experts . . . agreed that a treatment with a Capsaicin-based product has an unavoidable two-step
effect:

— Firstly, when applied to the skin, Capsaicin induces an immediate sensation of burning and pain. . . . This
phenomenon is called hyperalgesia as it has a hypersensitising effect.

— Secondly, the burning sensation is replaced by an analgesic effect and removal of pain by desensitisation.
... The loss of sensation of pain results from an interruption in the nervous system pathway between the
injured area sense and the brain.

Alves v. Fédération Equestre Internationale (FEI), CAS 2008/A/1654, at 3 (Mar. 3, 2009) (“[C]Japsaicin is the active
component of chilli-peppers and produces a sensation of burning in any tissues with which it comes into contact.”).
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proceeding if he told that HIWU “he did not need to attend the opening of the Sample,” Hewitt

“did not remember.” Id.

HIWU did not contend that written notice was given, but argued instead that it had
“multiple communications (counsel represented there were numerous telephone calls and texts
with [Hewitt] and provided the necessary information . . .)” regarding the B Sample opening.
IAP Ruling at 2. HIWU further argued that, in all events, its failure to give written notice was

“unintentional and inadvertent,” and is excusable under Rule 3345(c). /d.

The IAP member found Hewitt’s assertion that, if given notice, he would have attended
the B Sample opening “not credible.” IAP Ruling, at 2. Thus, the IAP member concluded the
failure to give written notice was “probably harmless.” The IAP member also rejected Hewitt’s

argument that HIWU’s failure to give written notice required dismissal of HIWU’s charge. /d.

Accordingly, the TAP member found that HIWU had proven Hewitt’s violation of Rule
3312 and imposed the following Consequences:

(1) Ineligibility period of 15 days for Trainer Hewitt;
(2) A fine of $1,000;

(3) Assignment of 2 penalty points;

(4) Public Disclosure pursuant to ADMC Rule 3620;

(5) Disqualification of Shacks Way's results obtained at Oaklawn Park in Hot Springs,
Arkansas on April 7, 2024 and forfeiture of all purses, prizes, trophies, points, ranking,
and repayment or surrender (as applicable) to the Race Organizer.

IAP Ruling, at 6. HIWU then served Hewitt with Notice of Final Civil Sanctions under the
ADMC Program (the “Sanctions Notice,” included with the Application for Review). The

Sanctions Notice, at 1 q 1, provides for the 15-day Ineligibility period to run from October 5

through 19, 2024.
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B. Hewitt’s Application for Review

Seeking review of the IAP Ruling, Hewitt contends that “HIWU failed to give Mr. Hewitt
written notice . . . in advance, advising as to the time the B sample will be opened . . . .”
Application for Review, at 2 ] 1. Accordingly, Hewitt asserts that the IAP Ruling “findings are
against the clear weight of the evidence. . . . [T]he [IAP member’s] findings infer a fact
determination that Mr. Hewitt received actual verbal notice; and that verbal notice alone and
without more was sufficient under the rules.” /d. Hewitt further contends that “written notice of
the time of B Sample opening is a strict proof requirement for HIWU and a condition precedent

to the finding of a rule violation.” Id., at 9| 2.

In response, the Horseracing Integrity and Safety Authority (“the Authority”) argues that
written notice was not required. The Authority cites ADMC Rule 3250(b) [sic, 3350(b)], which
provides, in pertinent part, that notification “may be accomplished either through actual or
constructive notice. Actual notice may be accomplished by any means.” The Authority’s
Response to Appellant’s Application for Review (“HISA Response™), at 4. Here, the Authority
contends it proved actual, albeit not written, notice of the opening of the B Sample, as the AP

member found.

Hewitt’s Application for Review, at 1, states without further elaboration: “*Evidentiary
Hearing Requested To Contest Facts in Record Found by the Authority.” Opposing the request,
the Authority asserts that Hewitt “has not put forth any additional evidence that he would proffer
at an evidentiary hearing. . . . Appellant’s challenge is clearly limited to the factual and legal
conclusions made by the IAP, and there is no additional evidence that Appellant was precluded

from submitting below or seeks to submit in a hearing before an ALJ.” HISA Response, at 3.
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The FTC’s Procedures for Review of Final Civil Sanctions Imposed under HISA (“FTC
Rules”) provide that:
In reviewing the final civil sanction and decision of the Authority, the Administrative
Law Judge may rely in full or in part on the factual record developed before the Authority
through the disciplinary process under 15 U.S.C. 3057(c) and disciplinary hearings under
Authority Rule Series 8300. The record may be supplemented by an evidentiary hearing
conducted by the Administrative Law Judge to ensure each party receives a fair and
impartial hearing. Within 20 days of the filing of an application for review, based on the
application submitted by the aggrieved party or by the Commission and on any response
by the Authority, the Administrative Law Judge will assess whether:

(1) The parties do not request to supplement or contest the facts found by the
Authority;

(i1) The parties do not seek to contest any facts found by the Authority, but at least
one party requests to supplement the factual record;

(ii1)) At least one party seeks to contest any facts found by the Authority; . . . or

(v) In the Administrative Law Judge’s view, the factual record is insufficient to
adjudicate the merits of the review proceeding.

16 C.F.R. § 1.146(c)(2).

Hewitt’s conclusory request is insufficient to show grounds for an evidentiary hearing.
He has not argued that he lacked the opportunity to present any facts before the IAP member,
much less that there are additional facts he now seeks to assert. Hewitt seeks only to contest the
weight given to the evidence already in the record, the legal conclusion that written notice of the
opening of the B Sample is not required, and the IAP member’s finding that Hewitt violated Rule

3312.

Consequently, I hereby determine under FTC Rule 1.146(c)(2) that the parties do not
seek to supplement the facts found by the Authority. Hewitt’s request for an evidentiary hearing

is, therefore, DENIED.
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Accordingly, this review will be limited to briefing by the parties. 16 C.F.R.

§ 1.146(c)(3).

C. Required Review Material and Briefing
After the parties’ review and stay papers were filed, HIWU also filed its Appeal Book
(“AB”), which includes what it refers to as “Placeholder[s] for a Recording” of the IAP

proceedings. AB 29, 142. I hereby ORDER the following:

1. By November 8, 2024, the parties shall jointly submit to OALJ written transcripts of
the IAP proceedings, to be denominated “Appeal Book 2” (“AB2”). AB2 shall also include, as
its first entry, the Amended Ruling of the IAP, which should have been included in the AB, but
was not. Each page of AB2 shall bear a sequential number using at least a 20-point font size. To
accommodate filing the transcript, the subsequent dates for briefing have been extended for good
cause.

2. By November 18, 2024, the parties shall each file their proposed findings of fact,
conclusions of law, and a proposed order, together with a supporting legal brief providing the
party’s reasoning. Such filings, limited to 7,500 words, must be contemporaneously served on
the other party and must contain references to the record and authorities on which they rely.

3. Reply findings of fact, conclusions of law, and briefs, limited to 2,500 words, may be
filed by each party within 10 days of service of the initial filings, and contemporaneously served

on the opposing party. 16 C.F.R § 1.146(c)(3).

In this case, these word limits are applied to all of the filings in the aggregate, and not
individually to each filing listed in FTC Rule 1.146(c)(3). A subsequent Order will detail further

the requirements for these filings.
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This is the second proceeding in recent months in which HIWU’s Appeal Book has
omitted a written transcript of the proceedings sought to be reviewed. The Authority and HIWU

are hereby NOTIFIED that:

1. Henceforth, whenever HIWU is required to file an Appeal Book in an FTC ALJ review
proceeding, written transcripts of any proceedings relevant to the review sought must be included
in the Appeal Book when filed, and not afterward.

2. The transcript may be prepared from a stenographic record created contemporaneous
with the proceeding subject to review, or from an audio/video recording of the proceeding
created afterwards, or from such other method as the parties may agree to, and must include a

certification or party stipulation of accuracy.

I1. Application for a Stay Pending Review
Hewitt also filed a Motion for Stay of Enforcement during the pendency of review, which

the Authority opposes (the “Stay Motion” and “Stay Opposition,” respectively).

A. The Stay Factors

Under the FTC Rules, an application for a stay of the sanctions imposed by the Authority
“must provide the reasons a stay is or is not warranted by addressing the [following] factors . . .
and the facts relied upon”:

(1) The likelihood of the applicant’s success on review;

(2) Whether the applicant will suffer irreparable harm if a stay is not granted,

(3) The degree of injury to other parties or third parties if a stay is granted; and

(4) Whether the stay is in the public interest.
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16 C.F.R. § 1.148(c)-(d). “The first two factors of the traditional standard are the most critical.”
Nken v. Holder, 556 U.S. 418, 434 (2009); see also Does 1-3 v. Mills, 39 F.4th 20, 24-25 (1st
Cir. 2022), and Democratic Executive Committee of Florida v. Lee, 915 F.3d 1312, 1317 (11th

Cir. 2019) (both denying stays).

B. Application to the Facts Offered
Hewitt has made no substantial effort to meet the four factors required for stay relief. On
the likelihood of success on review, factor (1), Hewitt contends he is “likely to prevail. . . .” Stay
Motion, at 2 9] 6. Specifically:
The [IAP Ruling] demonstrates conclusively that HIWU failed to give Mr. Hewitt written
notice under circumstances where the rules specifically require written notice. HIWU’s
defense was that it gave verbal notice and that the verbal notice was sufficient under the
rules. Mr. Hewitt denied receiving verbal notice and testified he could not recall the
HIWU prosecutor telling him, in advance, about the time of opening of the B sample.
ld.
However, Hewitt cites no authority for the proposition that written notice to him of the B
Sample’s opening was required. The Authority maintains that Hewitt “was advised orally of the
information relating to the opening of the B Sample,” and that oral notice sufficed under the

Rules. Stay Opposition, at 3 [.pdf viewer number]. Rule 3350(b), summarized above, authorizes

either actual or constructive notice, and does not require written notice.

Besides failing to support his written notice argument, Hewitt’s stay papers are devoid of:
(a) any challenge to the results of the B Sample analysis; (b) any basis for rebutting the IAP
Member’s finding that his stated desire to attend the B Sample’s opening was “not credible”; or

(c) any prejudice attributable to the lack of written notice of the opening.
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Significantly, laboratories are “presumed to have conducted Sample analysis and
custodial procedures in accordance with the Laboratory Standards.” Rule 3122(c). To rebut this
presumption, a Covered Person such as Hewitt must demonstrate both “[1] a departure from the
Laboratory Standards occurred that [2] could reasonably have caused the Adverse Analytical
Finding”—here, the presence of capsaicin. /d. Under Rule 3122(d), “[d]epartures from any other
Standards or any provisions of the [ADMC] Protocol shall not invalidate analytical results or
other evidence of a violation, and shall not constitute a defense to a charge of such violation. . . .”
So, even if written notice of the B Sample opening were required—something Hewitt has not
demonstrated—that alone would not “invalidate” the B Sample results or the presence violation
charged. See also In re Wong, FTC No. 9426 at 11 (ALJ Decision on Application for Review,

Apr. 22, 2024), https://www.ftc.gov/system/files/ftc_gov/pdf/610354 - alj_decision_on

application_for_review.pdf (finding that trainer failed to show that “the demonstrated departures

from applicable testing standards or protocols could reasonably have caused the AAF. . ..
Therefore, pursuant to ADMC Rule 3122(c)-(d), the test results are presumed valid and the

departures are not a defense . . . .”), review denied, 2024 WL 4025986 (F.T.C. Aug. 28, 2024).

In sum, Hewitt’s showing of likely success on review is weak. That, of course, favors
denial of a stay. See, e.g., Nken, 556 U.S. at 434 (“It is not enough that the chance of success on
the merits be better than negligible . . . . More than a mere possibility of relief is required.”)

(cleaned up).

Next irreparable harm, factor 2. Here, Hewitt contends, without elaboration, that absent a
stay, he “cannot exercise use and enjoyment of his license during the pendency of his upcoming

appeal. . . .” Stay Motion, at 3 4 10. However, the 15-day period of Ineligibility began on
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October 5, and therefore has already run. Stay Motion (attached Sanctions Notice, at 1 §1). In
these circumstances, irreparable harm is not only lacking, but—even more important—stay relief

itself on this basis is moot.>

Much like a sentence of incarceration once served, the Ineligibility period here “is now
over, and cannot be undone.” United States v. Suarez-Reyes, 910 F.3d 604, 606 (1st Cir. 2018)
(internal quotation marks omitted); see also Kelly v. Swartz, Nos. 21-3198, 22-2079,2023 WL
3018282 (3rd Cir. Apr. 20, 2023) (finding that state supreme court decision transferring attorney
to disability inactive status mooted attorney’s action to enjoin the state proceeding), cert. denied,
__US. , No.23-7372,2024 WL 4426756 (Oct. 7, 2024); Berger v. Cuyahoga Cnty. Bar
Ass’n, 983 F.2d 718, 724 (6th Cir. 1993) (determining that state supreme court decision

disciplining attorneys mooted attorneys’ action challenging the disciplinary proceeding).

And, in all events, Hewitt’s bare allegation—that the Ineligibility period affected the “use
and enjoyment of his [trainer’s] license”—does not, standing alone, meet the standard for
irreparable harm. For example, in U.S. Commodity Futures Trading Comm’n v. eFloorTrade,
LLC, 16-CV-7544 (PGG), 2020 WL 2216660, (S.D.N.Y. May 7, 2020), appeal withdrawn, No.
20-1346, 2020 WL 4252639 (2nd Cir. May 13, 2020), a company subject to a CFTC sanctions
order, issued for violating the Commodity Exchange Act, sought a stay pending appeal. Denying
the stay, the Court wrote: “Defendants’ conclusory allegations about their financial difficulties

and struggles to remain operational are not sufficient to make a strong showing of irreparable

3 Much of Hewitt’s Stay Motion describes the date sequence of his receiving the IAP Ruling and the Sanctions
Notice. Although the Ineligibility period had begun before he served his Stay Motion, he did not seek relief intended
to, in effect, “toll” the modest 15-day period to avoid mootness. See Stay Motion, at 2-3 99 2-4, 7-10; FTC Rule
1.145(c) (authorizing the Administrative Law Judge to, among other things, “[r]egulat[e] the course of the
[Administrative review] hearing” and “[r]ul[e] on procedural and other motions™).

10
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harm absent a stay.” 2020 WL 2216660, at *8; see also Cleantech Innovations, Inc. v. NASDAQ
Stock Market, LLC., No. 11-CV-9358 (KBF), 2011 WL 7138696, at * 5 (S.D.N.Y. Dec. 30,
2011) (finding no irreparable harm where a company subject to NASDAQ delisting proceedings
asserted only that, absent relief, “harm . . . which it has already suffered . . . will be
exacerbated”) (internal quotation marks omitted). Cf. S.J. W. ex rel. Wilson v. Lee's Summit R-7
School Dist., 696 F.3d 771, 779 (8th Cir. 2012) (finding no irreparable injury where suspended
students were not “at risk of any real academic harm,” and “any future [career] harm . . . was
speculative™); Doe ex rel. Doe v. Portland Pub. Sch., 701 F. Supp. 3d 18, 39 (D. Me. 2023)
(finding no irreparable injury where student subject to mandatory school transfer “failed [to]

present evidence of concrete scholarship opportunities [lost]”).

Hewitt has not addressed either potential injury to other parties or the public interest,

factors (3) and (4), at all. Thus, again, stay relief is unwarranted.

Accordingly, Hewitt’s motion for a stay of enforcement is DENIED.

ORDERED: Jay L. Himee

Jay L. Himes
Administrative Law Judge

Date: November 1, 2024
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