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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
FTC DOCKET NO. D-9439
IN THE MATTER OF:
SCOTT SHELL APPELLANT

AUTHORITY’S RESPONSE TO DR. SHELL'S APPLICATION FOR REVIEW OF
FINAL CIVIL SANCTION
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CERTIFICATE OF SERVICE

Pursuant to 16 CFR §1.146(a) and 16 CFR §4.4(b), a copy of this Authority’s Response

to Appellant Shell’s Application for Review of Final Civil Sanction is being served on October

28, 2024, via Administrative E-File System and by emailing a copy to:

Office of Administrative Law Judges
Federal Trade Commission

600 Pennsylvania Ave. NW
Washington DC 20580

via e-mail to Oalj@ftc.gov

April Tabor

Office of the Secretary

Federal Trade Commission

600 Pennsylvania Ave. NW
Washington, DC 20580

Via email: electronicfilings@ftc.gov

Michelle C. Pujals

Allison J. Farrell

Horseracing Integrity & Welfare
Unit 4801 Main Street, Suite 350
Kansas City, MO 64112-2749
mpujals@hiwu.org
afarrell@hiwu.org

Counsel for HIWU

A Division of Drug Free Sport, LLC

Andrew J. Mollica, Esq.

1205 Franklin Ave Suite 16LL
Garden City, New York 11530
516 528-1311 Cell

516 280-3182 Office

Via email to jdmol@aol.com
Attorney for Dr. Scott Shell

Sam Reinhardt
Samuel.reinhardt@hisaus.org

Assistant General Counsel

Horseracing Integrity and Safety Authority
401 W. Main Street

Suite 222

Lexington, KY 40507

/s/ Bryan Beauman

Enforcement Counsel
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The Horseracing Integrity & Safety Authority, Inc. (the “Authority”) files this Response
to Appellant’s Application for Review of Final Civil Sanction in the September 9, 2024 decision
of Arbitrator Barbara Reeves (the “Arbitrator”), under the Authority’s Anti-Doping Medication
Control (“ADMC”) Program (the “Decision”). Appellant’s arguments misapprehend the content
of the ADMC Program and the import of the Arbitrator’s findings. Accordingly, none of

Appellant’s arguments provide a basis to reverse the Decision.!

First, the Arbitrator rightly concluded that Appellant lacked a compelling justification for
Possession of Banned Substances in accordance with Rule 3214(a). As set out in the Decision,
Appellant’s assertion that his veterinary practice includes Non-Covered Horses is insufficient to

establish a compelling justification “without evidence of the need to keep the Banned Substances

at [a] Covered racetrack for use with Non-Covered horses” (emphasis added).? Appellant’s

evidence was that he Possessed Banned Substances at a Covered location due to the
“inconvenience” caused by additional travel time from the Racetrack to his office or off-site
storage. The Arbitrator rightly concluded that inconvenience does not amount to a compelling
justification, in circumstances where none of the Banned Substances were needed on a regular
basis for time-sensitive, emergency treatment.® The Arbitrator also assessed Appellant’s proffered
rationale for Possessing each Banned Substance in issue, and rightly concluded that he failed to

establish a compelling justification for Possessing any of the four Banned Substances found.*

! The Authority has separately filed a Response in support of HIWU’s Application for Review of this matter.
2 Decision, §7.17.
3 Decision, 47.20-7.22.

4 Decision, 47.28-7.35. Per HIWU v. Luis Jorge Perez, JAMS Case No. 1501000589, 968: “a compelling justification
for possessing a banned substance must be made on a case-by-case basis, based upon the evidence in each case.”
Affirmed in Administrative Law Judge Decision on Application for Review, Docket 9420, In the matter of Luis
Jorge Perez (HISA), p 9.
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Second, the Arbitrator did not misapply the burdens of proof. Under Rule 3214(a),
“compelling justification” is a defense for the act of Possession, and Appellant had the burden to
establish the same. Following multiple requests for records supporting Appellant’s assertion that
he Possessed Banned Substances solely for use in his Non-Covered practice,” HIWU brought a
production motion requesting records. In her Discovery Order, the Arbitrator affirmed that
Appellant’s “complete veterinary medical records for all horses in his practice from the

implementation of HIWU’s regulations until he was charged [were] relevant and material to [his]

defense” (emphasis added). Despite this direct guidance, Appellant produced limited and
incomplete records to support his defense.® For the reasons stated above, the totality of Appellant’s

records and testimony failed to justify his Possession of the Banned Substances at issue.

Third, the Arbitrator correctly concluded that estoppel does not apply to Dr. Scollay’s
guidance. The /ex sportiva makes clear that estoppel primarily prevents sports organizations from
taking contradictory positions and has a limited scope in disciplinary proceedings.” Accordingly,
the doctrine has limited relevance here. On appeal, Appellant invokes estoppel by representation,
acknowledging that the aggrieved party must reasonably and detrimentally rely on the material
fact in issue. However, the Arbitrator correctly concluded that Dr. Scollay’s statements could not
be read to raise “a legitimate expectation that all veterinarians have a blanket immunity from
Possession if they also practice on Non-Covered Horses.”® In these circumstances, estoppel cannot

be applied to preclude a finding of a Possession violation by Appellant.

5 The importance of records for Covered and non-Covered Horses was pronounced in this case, as two of the Banned
Substances were specifically labeled for Covered Horses. See Decision 96.47-6.48.

¢ Decision, 47.16-7.18.
7 CAS 2021/A/8076, Sport Lishoa e Benfica SAD v. FIFA, §58.
8 Decision, §7.40.
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Fourth, Appellant erroneously argues for de novo review by characterizing Rule 3214(a)
as “facially vague,” resulting in “arbitrary and capricious” enforcement as to Appellant. This is not
a basis for review. Under 15 U.S.C. §3058(b)(1), the Administrative Law Judge determines

whether “the final civil sanction of the Authority was arbitrary, capricious, an abuse of discretion,

or otherwise not in accordance with law” (emphasis added) — not the ADMC Program itself.
Appellant’s assertion that the Decision, and any alleged lack of notice as to the meaning of
“compelling justification,” violated his due process rights is also misplaced. Multiple members of
the Arbitral Body have held that an arbitration hearing is not the proper forum to address the
adequacy of constitutional due process afforded under the ADMC Program.’ Appellant’s reliance
on National Horsemen s Benevolent and Protective Association v. State of Texas et al. 107 F.4th
415 (5th Cir. July 5, 2024), is similarly misplaced, as arguments concerning the constitutionality
of the Authority’s enforcement provisions, and any alleged violation of the private non-delegation

doctrine, are not properly raised in this forum.

Fifth, the sanction is not arbitrary, capricious, or contrary to law for the reasons asserted by
Appellant.!® The Arbitrator came to the reasoned conclusion that Appellant demonstrated

Significant Fault based on a consideration of relevant factors,'!

including Appellant’s: (i)
knowledge that he was in Possession of four Banned Substances; (ii) access to and attendance at
the same HIWU educational seminars as other Covered Persons; (iii) failure to ask Dr. Scollay or

others about Possessing Banned Substances for dispensation in West Virgina; (iv) failure to

supervise ordering and inventory of Banned Substances for his practice, some of which were

® HIWU v. Dominguez, JAMS Case No. 1501000577; HIWU v. VanMeter, JAMS Case 1501000576.
10 The sanction should otherwise be reversed for the reasons asserted by HIWU.

1 Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971).
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ordered in the names of Covered Horses and the responsibility for which is properly imputed to
Appellant; and (v) failure to store Banned Substances offsite at his nearby office.!?> The Arbitrator
then reduced the sanction by three-months to account for the fact that Appellant: (i) is not a lawyer
and failed to carefully parse Dr. Scollay’s guidance; and (ii) the Banned Substances were

discovered relatively close in time to the implementation of the ADMC Program. '

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 28" day of October, 2024.

/s/Bryan H. Beauman

BRYAN BEAUMAN

REBECCA PRICE

333 W. Vine Street, Suite 1500
Lexington, Kentucky 40507
Telephone: (859) 255-8581
bbeauman(@sturgillturner.com
rprice@sturgillturner.com

HISA ENFORCEMENT COUNSEL

12 Decision, 97.56.
13 Decision, 97.57.
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