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UNITED STATES OF AMERICA 
FEDERAL TRADE COMMISSION 

OFFICE OF ADMINISTRATIVE LAW JUDGES 

In the Matter of 

Caremark Rx, LLC; 

Zinc Health Services, LLC; 

Express Scripts, Inc.; 

Evernorth Health, Inc.; 

Medco Health Services, Inc.; 

Ascent Health Services LLC; 

OptumRx, Inc.; 

OptumRx Holdings, LLC; 

and 

Emisar Pharma Services LLC. 

Docket No. 9437 

OPTUMRX, INC.’S; OPTUMRX HOLDINGS LLC’S; AND EMISAR PHARMA 
SERVICES LLC’S MOTION FOR A SEPARATE EVIDENTIARY HEARING 

Pursuant to Rule 3.41(b)(3) of the Commission’s Rules of Practice, Respondents 

OptumRx, Inc.; OptumRx Holdings LLC; and Emisar Pharma Services LLC (the “Optum Rx 

Respondents”) move for a separate evidentiary hearing in the above-captioned matter and join 

ESI Respondents’ October 18, 2024 Motion for a Separate Evidentiary Hearing.1  Due process 

1 The Optum Rx Respondents are amenable to reasonable coordination of pre-hearing discovery involving the other 
Respondents, subject to the positions set forth in the parties’ October 18, 2024 proposed Scheduling Order 
submission.  The Optum Rx Respondents hereby reserve all other motions provided for by the Rules of Practice. 
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and the Court’s interest in administering fair and efficient proceedings in this case warrant 

granting separate evidentiary hearings to each of the three Respondent groups (i.e., the Optum 

Rx Respondents, the ESI Respondents, and the Caremark Respondents).  

The factual allegations concerning the Optum Rx Respondents are materially different 

from the factual allegations against the other Respondents, all of whom are fierce competitors.  

The Optum Rx Respondents designed materially different formulary offerings that covered a 

range of “low WAC” insulins, took unique approaches in negotiations with insulin 

manufacturers, and offered noticeably different pharmacy benefit management services to plan 

sponsor clients.  It is unfair for the Commission to lump Respondents’ conduct together in a 

Complaint that, in many respects, elides these significant differences, and expect fierce 

competitors to jointly defend each other’s conduct in the same action.  This is especially 

troubling given the Commission’s position that all Respondents’ conduct was illegal “whether 

viewed individually or collectively.”  (Compl. ¶ 214.)  Further, much of the alleged conduct 

implicates highly competitively sensitive information, and the Protective Order in this case does 

not permit each Respondent to know crucial details about the actions taken by its co-

Respondents.  And for good reason: the Respondents in this case are not alleged to have 

conspired, and they never should be privy to the competitively sensitive information of each 

other.  A single hearing in which separate evidence concerning the Optum Rx Respondents is 

mixed together with evidence about the other Respondents’ conduct will be confusing, 

prejudicial, and will cause inefficiencies and delay.  For those and the following reasons, 

separate hearings should be permitted.   

First, the Complaint concedes that the Optum Rx Respondents and the other Respondents 

are fierce competitors.  (Compl. ¶¶ 171-73.)  The Complaint also claims that “[i]n 2023, Optum 
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administered [only] approximately 22% of total prescription in the U.S.,” clearly acknowledging 

that the Optum Rx Respondents play a limited role in this industry.  (Compl. ¶ 26.)  In a conduct 

case not alleging a conspiracy or an anticompetitive merger, it is highly unusual (if not 

unprecedented) to join competitors in the same action, claim that they represent an entire 

industry, and expect them to defend themselves jointly in a Part 3 proceeding. 

Second, the Complaint acknowledges that the rebate rates and structures that the Optum 

Rx Respondents negotiated with insulin manufacturers, and the formulary design decisions made 

by the Optum Rx Respondents, were significantly different from those of the other Respondents.  

(Compare, e.g., Compl. ¶ 44 with ¶ 49; id. ¶¶ 116-118.)  For example, the Complaint alleges that 

“Optum changed its Premium Formulary such that its 2024 formulary now covers the low WAC 

versions of insulin products on the same formulary tier as the respective high WAC versions,” 

(Compl. ¶ 247), yet the Complaint still lumps Optum Rx in with the other Respondents when it 

claims that all “PBM Respondents continue to exclude low WAC insulin products,” (Compl. 

page 40).  The Complaint also acknowledges that Optum Rx’s 2023 Premium formulary offering 

“preferred” significantly different drugs than the formulary offerings of the other Respondents.  

(Compl. ¶ 111; id. ¶ 110).  In other places, the Complaint implies that all Respondents took the 

same actions concerning their formulary offerings without alleging anything specific about the 

Optum Rx Respondents.  (See, e.g., Compl. ¶¶ 49, 114, 154, 157, 199.)  Simply alleging that all 

the Respondents excluded “low WAC” insulin drugs (which is not accurate) glosses over 

material factual differences given the diverse formulary design parameters, strategies and goals, 

and drug inclusions and exclusions that each Respondent made at different points in time.  In 

light of these divergent facts, it would be unfair and inefficient to force all Respondents to 

defend against these claims jointly.  See, e.g., F.W. Fitch Co. and F.W. Fitch Manufacturing Co., 
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46 F.T.C. 1122, 1950 FTC LEXIS 122, *15-16 (Feb. 1, 1950) (Commission order explaining that 

consolidation of multiple actions against independent competitors would be “impractical and 

confusing” where “it would be necessary to try each case on its merits”).  

Third, the Complaint acknowledges that the Optum Rx Respondents’ allegedly “unfair” 

conduct did not begin until 2016 (Compl. ¶¶ 105; 118), yet the Complaint tries to hold Optum Rx 

responsible for conduct that allegedly occurred in 2012 (id. ¶¶ 5, 99-100).  This is grossly unfair 

and inefficient.  See In the Matter of Motor Up Corp., et al., 1999 WL 33577393, at *3 (F.T.C. 

June 11, 1999) (“Motor Up”) (recognizing inefficiencies and unfairness where “[e]ach set of 

respondents might feel compelled to be represented by counsel and in person at all combined 

hearings, even though only part of the evidence submitted might be relevant and material to the 

issues in their case”).  Even more jarringly, the Complaint acknowledges that insulin list prices 

began rising in 1999, before several of the Optum Rx respondents even existed.  (Compl. ¶ 92.)  

Clearly, the Optum Rx Respondents will be prejudiced if they must defend against claims that 

are based on evidence that has nothing to do with them and events in which they were never 

involved.  

Fourth, a joint trial would violate due process by denying the Optum Rx Respondents a 

fair opportunity to defend themselves.  “‘[A]n agency does not have unlimited discretion to 

consolidate cases.’”  Zacharias v. SEC, 569 F.3d 458, 467 (D.C. Cir. 2009) (quoting Nassar and 

Co. v. SEC, 566 F.2d 790, 792 n.4 (D.C. Cir. 1977)).  That is because, as a “fundamental 

requirement of due process,” parties must be afforded an “opportunity to be heard ‘at a 

meaningful time and in a meaningful manner,’” Mathews v. Eldridge, 424 U.S. 319, 333 (1976) 

(quoting Armstrong v. Manzo, 380 U.S. 545, 552 (1965)), including an “opportunity to present 

every available defense,” Lindsey v. Normet, 405 U.S. 56, 66 (1972).  Here, the FTC’s 
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consolidated action prejudices the Optum Rx Respondents’ ability to develop, prepare, and 

ultimately present their defenses.  For example, Complaint Counsel has insisted that the Optum 

Rx Respondents share experts, briefs, and deposition time with their competitors.  See ESI 

Respondents’ Oct. 18, 2024 Mot. for Separate Hearings at 9.  It is prejudicial to force the Optum 

Rx Respondents to defend against expansive claims based in part on other Respondents’ conduct, 

see supra at 2-4, while simultaneously giving the Optum Rx Respondents a fraction of the 

opportunities to defend their own conduct that they would normally receive in an ordinary 

proceeding.  Without a separate hearing, therefore, the Optum Rx Respondents will lose the 

“reasonable opportunity to present evidence on [their] behalf” that due process 

requires.  Colmenar v. INS, 210 F.3d 967, 971 (9th Cir. 2000).  The Court should order separate 

hearings to avoid these constitutional concerns. 

Fifth, rebate rates, rebate agreement terms, and formulary design decisions reflect highly 

sensitive dimensions of competition, and all parties involved (PBMs, manufacturers, and plan 

sponsors) go to great lengths to protect their contracts from their competitors.  Otherwise, a 

coordinated race-to-the-bottom effect would occur and competition in this industry would be 

destroyed.  Accordingly, Respondents in this action are not privy to key details about their 

competitors’ contracts or formularies.  Complaint Counsel even acknowledge this is true by 

redacting large swaths of highly competitively sensitive information from the Complaint.  And 

yet the Protective Order in this case prohibits each Respondent from receiving that information 

or learning about the actions taken by its competitors.  So there is no way this case, in its current 

form, could be tried fairly or efficiently such that each Respondent knows the evidence being 

asserted against it.  Separate hearings would help mitigate this problem, while continuing to 

protect competitively sensitive information.  See Motor Up, 1999 WL 33577393, at *3 (holding 
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that “different witnesses, different documents, and different facts… needed to prove the 

allegations dictate against consolidation” of hearings). 

* * * * 

As ESI Respondents’ motion explains—which the Optum Rx Respondents hereby join—

Rule 3.41(b)(3) permits the Administrative Law Judge to order “a separate hearing of any claim, 

or of any separate issue, or of any number of claims or issues” when separate hearings “will be 

conducive to expedition and economy.” 16 CFR § 3.41(b)(3).  Those circumstances exist in this 

case.  Further, the Due Process Clause of the Fifth Amendment requires separate evidentiary 

hearings in this case. 
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Dated: October 23, 2024 Respectfully submitted, 

GIBSON, DUNN & CRUTCHER LLP 

By: /s/ Samuel Liversidge 

 
Samuel Liversidge 
333 South Grand Avenue 
Los Angeles, CA 90071 
Tel: (213) 229-7420 
Email: SLiversidge@gibsondunn.com 
 
Michael J. Perry 
Sophia A. Hansell 
Matthew S. Rozen 
1700 M. St. NW 
Washington, DC 20036 
Email: MJPerry@gibsondunn.com 
Email: SHansell@gibsondunn.com 
Email: MRozen@gibsondunn.com 
 
Matthew C. Parrott 
3161 Michelson Drive, Suite 1200 
Irvine, CA 92612 
Email: MParrott@gibsondunn.com 

Counsel for Respondents OptumRx, Inc.; OptumRx 
Holdings, LLC; and Emisar Pharma Services LLC 
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CONFERENCE STATEMENT 

Counsel for the moving Respondents has conferred with Complaint Counsel in a good 

faith effort to resolve the issues raised by this motion but has been unable to reach such an 

agreement. 

Respectfully submitted, 

By: /s/ Samuel Liversidge 
Samuel Liversidge 
333 South Grand Avenue 
Los Angeles, CA 90071 
Tel: (213) 229-7420 
SLiversidge@gibsodunn.com 
 
Counsel for Respondents 
OptumRx, Inc.; OptumRx 
Holdings, LLC; and Emisar 
Pharma Services LLC 
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CERTIFICATE OF SERVICE 
 
I hereby certify that on October 23, 2024, I filed the foregoing document electronically using 
the FTC’s E-Filing system, which will send notification of filing to: 

 
April Tabor  
Secretary  
Federal Trade Commission  
600 Pennsylvania Ave., NW, Rm H-113  
Washington, DC 20580  
ElectronicFilings@ftc.gov 
 
The Honorable D. Michael Chappell 
Office of Administrative Law Judges 
Federal Trade Commission 
600 Pennsylvania Ave. NW, Rm. H-110 
Washington, DC 20580 
oalj@ftc.gov  

 
I further certify that on October 23, 2024, I caused the foregoing document to be served via 
email to: 

 
Rebecca L. Egeland   Mike Cowie    Charles F. Rule 
Bradley S. Albert   Rani A. Habash   Daniel J. Howley 
Federal Trade Commission  Dechert LLP    Rule Garza Howley LLP 
600 Pennsylvania Ave. NW  1900 K Street NW   901 7th Street NW 
Washington, DC 20580  Washington, DC 20006  Washington, DC 20001 
regeland@ftc.gov   mike.cowie@dechert.com   rule@rulegarza.com 
balbert@ftc.gov   rani.habash@dechert.com   howley@rulegarza.com 
1035-Insulin-DL@ftc.gov         
     Counsel for Respondents  Counsel for Respondents  
Counsel Supporting   Caremark Rx LLC; Zinc  Express Scripts, Inc.;  
the Complaint    Health Services, LLC   Evernorth Health, Inc.;  

         Medco Health Services, Inc.; 
         Ascent Health Services LLC 
          

Respectfully submitted, 

By: /s/ Samuel Liversidge 
Samuel Liversidge 
333 South Grand Avenue 
Los Angeles, CA 90071 
Tel: (213) 229-7420 
SLiversidge@gibsodunn.com 
 

Counsel for Respondents OptumRx, Inc.; 
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OptumRx Holdings, LLC; and Emisar 
Pharma Services LLC 

 

FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/23/2024 OSCAR NO 612025 | PAGE Page 10 of 10 * -PUBLIC 




