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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of:

Caremark Rx, L.L.C.;

Zinc Health Services L.L.C.;
Express Scripts, Inc.;
Evernorth Health, Inc.; Docket No. 9437
Medco Health Services, Inc.;
Ascent Health Services L.L.C.;
OptumRYx, Inc.;

OptumRx Holdings L.L.C.; and
Emisar Pharma Services L.L.C.,

Respondents.

RESPONDENTS CAREMARK RX, L.L.C. AND ZINC HEALTH SERVICES, LLC’S
MOTION FOR A SEPARATE EVIDENTIARY HEARING

Pursuant to FTC Rule 3.41(b)(3), Respondents Caremark Rx, L.L.C. (“Caremark”) and
Zinc Health Services, LLC. (“Zinc”) respectfully move for a hearing separate from the other
Respondent groups. Caremark and Zinc are one of three distinct “Respondent groups” in this
matter, and each Respondent group asks that they receive a hearing separate from the other

Respondent groups for the reasons set forth below.
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INTRODUCTION

Each of the three Respondent groups to this action comprises a pharmacy benefits manager
and a group purchasing organization, but “that is where any similarities [between them] . . . end.”
In the Matter of Motor Up Corp., etal., 1999 WL 33577393, at *3 (F.T.C. June 11, 1999) (“Motor
Up”). Caremark and Zinc are separate from, and compete directly with, the other two Respondent
groups. They have their own discrete contractual arrangements and communications with their
clients, have developed distinct formulary design options and member programs, and have separate
bilateral negotiations with drug manufacturers. These differences are to be expected among rivals
in a competitive marketplace. And the Commission does not allege that the Respondent groups
colluded or coordinated with one another in any way. Thus, “the witnesses, documentary
evidence, and the ultimate facts relating to what steps each set of respondents took . .. are
completely different and will require separate proof with respect to each set.” Id.

And yet the Commission attempts to lump all Respondents together into a single
adjudicative proceeding, starting with the Complaint, which often obfuscates as to which
allegation applies to which Respondent. This approach is prejudicial and inefficient. A joint
hearing will confuse the issues by allowing evidence associated with one Respondent to be
conflated across all Respondents. And it will force the Respondents to share scant resources,
including witnesses, experts, briefing limits, and deposition and hearing time. Beyond these
prejudices, because Respondents are competitors, a joint hearing will introduce significant
challenges associated with protecting each Respondent’s confidential information. Complaint
Counsel implicitly recognizes the need for separate evidence, requesting among other relief, that
each of the three Respondent groups sit for separate Rule 3.33(c) depositions, but at the same time

Complaint Counsel has steadfastly refused to agree that each of the separate competitor
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Respondent groups has the right to ask its own questions of witnesses, present its own experts
about its own data, draft its own briefs, and otherwise defend itself individually.

FTC Rule 3.41(b)(3) was designed to address these sorts of challenges by allowing ALJs
to “order a separate hearing of any claim, or of any separate issue, or of any number of claims or
issues” when separate hearings will promote efficiency and economy. 16 C.F.R. § 3.41(b)(3).
This matter cries out for severance. Separate hearings would save time and expense while
preventing the prejudice to Caremark and Zinc from being forced to defend themselves alongside
separate competitors that the Commission acknowledges acted independently. Basic fairness and
due process require that each Respondent have an opportunity to defend itself.

LEGAL STANDARD

“When separate hearings will be conducive to expedition and economy, the Commission
or the Administrative Law Judge may order a separate hearing of any claim, or of any separate
issue, or of any number of claims or issues.” 16 C.F.R. § 3.41(b)(3). This rule was “specifically
... modeled after” Rule 42(b) of the Federal Rules of Civil Procedure, which allows federal courts
to order separate trials when doing so would promote convenience, avoid prejudice, or expedite
and economize the proceedings. See Procedures and Practice Rules: Hearings; Bifurcation and
Consolidation and Issuance of Decisions and Orders, 44 Fed. Reg. 62887 (Nov. 1, 1979); Fed. R.
Civ. P. 42(b).

Federal courts have granted separate trials under Rule 42 to avoid “inconvenience” and
“potential prejudice” to the parties. Houseman v. U.S. Aviation Underwriters, 171 F.3d 1117,
1122 (7th Cir. 1999). Courts have found separate trials “efficient and convenient” where the legal
or factual issues “are specific to each defendant.” Gen. Pat. Corp. v. Hayes Microcomputer, 1997

WL 1051899, at *1 (C.D. Cal. Oct. 20, 1997). And courts have ordered separate trials to limit



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 10/22/2024 OSCAR NO 612018 | PAGE Page 4 of 15 * -PUBLIC
PUBLIC

potential prejudice where “consolidation might lead to confusion of the issues” because the fact
finder “would be required to keep straight three separate collectives.” Bowling v. DaVita, Inc.,
2024 WL 3581678, at *4 (D. Colo. July 30, 2024).

DISCUSSION

I.  The Claims Against Each Respondent Involve Different Witnesses, Documentary
Evidence, and Facts.

FTC adjudicative bodies have consistently held that “express differences of fact weigh
against consolidation because different evidence will be necessary to prove many of the
allegations.” Motor Up, 1999 WL 33577393, at *2.

In Motor Up, Complaint Counsel argued that consolidation of an action against several
manufacturers of motor oil additives was warranted because: (1) the respondents operated in the
same industry and had “similar” practices; (2) the “same evidence” could be introduced concerning
certain issues, including evidence of general “industry practices”; (3) the respondents all faced the
same allegations; and (4) “the proposed orders for relief issued by the Commission against each
are virtually identical.” Id. at *1-2. This Court rejected that argument, explaining:

Although similarities of fact and law do exist, the proof in each proceeding will

undoubtedly be different. There will be different witnesses, different documents,

and different facts in each case. The fact that at least some of the evidence may be

the same does not provide an adequate basis for ordering consolidation of these

matters. The differences in the evidence needed to prove the allegations in the

instant cases dictate against consolidation.

Id. at *3 (internal citations omitted).

Similarly, in F. W. Fitch Co. & F. W. Fitch Manufacturing Co., the Commission was

confronted with the question whether to consolidate an FTC action regarding advertisers of

shampoo products. 46 F.T.C. 1122, 1122-24 (Feb. 1, 1950). The Commission noted that the

respondents operated in the same industry and had “common advertising objectives.” 1d. at 1130.
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Nevertheless, the Commission held that “it would be impractical and confusing to consolidate such
matters into one series of hearings” because of factual distinctions between the respondents. Id.
“In other words,” the Commission explained, “it would be necessary to try each case on its merits
and it would be impractical to consolidate all the cases and have one series of hearings.” 1d.

Here, individual factual issues predominate. The Commission paints Respondents with a
broad brush, papering over differences by dubbing them collectively as “PBMs.” But even the
Complaint reveals the factual distinctions among the Respondents. As an initial matter, the
Commission does not allege that the Respondents colluded or acted in concert with one another.
To the contrary, the Commission alleges that the Respondents individually engaged in formulary
negotiations with manufacturers. Compl. 11 42-44. And the Commission acknowledges that each
Respondent group offers different formularies with “different drug exclusion levels, ranging from
open to more closed.” 1d. at 1 34, see also id. at { 35-37. The Commission further alleges that
each Respondent group makes different formulary placement and exclusion decisions, which
change regularly. See, e.g., id. at 17 103-11, 245-48. The Commission also acknowledges that
each Respondent group offers different member affordability programs its clients. See id. at 228—
30.

These factual differences among the Respondents go to the heart of the Commission’s
allegations. Take the Commission’s central allegation that the Respondents “systematically prefer
high list price insulin products” on their formularies. Id. at { 256; see also id. at §263. The
evidence relevant to this claim will differ dramatically. For example, the Commission alleges that
“Respondents” excluded “modest[ly] discount[ed]” insulin products like Eli Lilly’s long-acting
insulin Basaglar in favor of higher net-cost products. Id. at Y 111, 235. But Caremark preferred

Basaglar—the first insulin follow-on biologic drug—with its lower list price and lower net cost on
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Caremark’s most popular formulary over the higher list price and higher net cost Lantus in 2017
right after Basaglar launched. See Answer and Defenses of Respondents Caremark and Zinc, at
*5-6 (Oct. 9, 2024). And when Sanofi cut the list price of Lantus by 78% in 2024, Lantus again
became the preferred long-acting insulin on this Caremark template formulary over Basaglar,
which as of 2024 had both a higher list price and higher net cost than Lantus. 1d. Complaint
Counsel hides behind blanket allegations against “Respondents” to avoid dealing with these
contradictory, Caremark-specific facts.

As these examples illustrate, individual factual issues abound, and as in Motor Up, “the
witnesses, documentary evidence, and the ultimate facts relating to what steps each set of
respondents took ... are completely different and will require separate proof.” 1999 WL
33577393, at *3; see also In re Chrysler Motors Corp., et al., 1976 FTC LEXIS 448, at *7-8
(F.T.C. Mar. 19, 1976). The proof for and against each Respondent in this matter will
“undoubtedly be different,” and those differences “dictate against consolidation.” Motor Up, 1999
WL 33577393, at *3.

Il.  Trying All Respondents Collectively Will Cause Significant Prejudice.

ALJs in FTC adjudications have recognized that “requiring each respondent to defend
against all admitted evidence rather than only that evidence which is relevant to its particular
practices” may result in “confusion [that] would severely impair the individual respondent’s ability
to have his case heard solely on its merits,” thus prejudicing the respondents. In re Chrysler, 1976
FTC LEXIS 448, at *5; see id. at *5-9.

Allowing this action to proceed against all Respondents collectively would prejudice
Caremark and Zinc by forcing them to defend against evidence that has nothing to do with them.

For the same reason, a consolidated proceeding would likely confuse the issues. As noted, there
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are innumerable individual factual issues. At best, these differences will be muddled in
consolidated proceedings, and at worst, evidence related to one Respondent may be improperly
imputed across all Respondents.

This prejudice alone is enough to warrant severance, but the Respondents also face a
second significant form of prejudice. As described below, a consolidated action would force the

Respondents to share limited resources to defend themselves:

e Witnesses. The default scheduling order gives each side 25 witnesses. Thus,
Caremark and Zinc would only get eight witnesses, while Complaint Counsel
would get a full complement of 25.

e Experts. FTC Rule 3.31A(b) states that “[e]ach side will be limited to calling at the
evidentiary hearing 5 expert witnesses, including any rebuttal or surrebuttal expert
witnesses.” 16 C.F.R. § 3.31A(b) (emphasis added). Under this rule, Complaint
Counsel would be able to put up five experts who could opine as to all Respondents
collectively. The Respondents could not do the same. Not only would the
Respondents have to split five experts among themselves, the Respondents’ experts
would not be able to provide opinions applicable to all Respondents collectively
because, as competitors, each Respondent has separate, confidential data that
cannot be shared with the other Respondents. See infra § Ill. Joint experts would
also create issues associated with getting client input as well as abiding by the
Protective Order and the antitrust laws. Further, as a matter of strategy, the three
competing Respondents may not agree on the experts to hire and the content of their
testimony.

e Briefing Limits. The procedure in Part 3 envisions briefing limits “per side,” but
did not envision a situation where the “side” was actually three cases in one. This
advantages Complaint Counsel, which can—indeed, has already in its Complaint—
make collective arguments against all the Respondents. By contrast, and as has
been discussed previously, the Respondents have distinct facts and must make
arguments that apply individually. As such, a consolidated action would allow
Complaint Counsel more space to make its arguments. And as with sharing experts,
joint briefs create issues with getting client input and abiding by the Protective
Order and the antitrust laws.

e Deposition Time. The procedure in Part 3 splits a 7-hour deposition between each
side. Thus, Complaint Counsel would have 3.5 hours to depose each third-party
witness while each Respondent would only get 70 minutes. This truncated time
limit would result in extreme prejudice, especially with respect to key third party
witnesses that deal separately with each Respondent, such as insulin manufacturers,
plan sponsors, and benefit consultants that have worked independently with
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multiple Respondents over a period of more than a decade that is covered by the
allegations.

e Hearing Time. FTC Rule 3.41(b) caps evidentiary hearings at 210 hours, and
“[e]ach side shall be allotted no more than half of the trial time.” 16 C.F.R. §
3.41(b) (emphasis added). Under this rule, each Respondent would get less than 40
hours to put on its case defending against collective allegations with facts specific
to each Respondent. Meanwhile, Complaint Counsel would have 105 hours to
make its case collectively against the Respondents.

In sum, trying this case collectively would result in substantial prejudice to Caremark and
Zinc. A consolidated proceeding would confuse the issues and would tie the Respondents’ hands
behind their backs by forcing them to share limited resources.

1. Trying All Respondents Collectively Will Cause Substantial Inefficiencies.

As this Court has recognized, consolidation can cause inherent inefficiencies.
Consolidation can “add to [] costs and delays” because “[e]ach set of respondents might feel
compelled to be represented by counsel and in person at all combined hearings, even though only
part of the evidence submitted might be relevant and material to the issues in their case.” Motor
Up, 1999 WL 33577393, at *3; see also In re Food Fair Stores, Inc., et al. and Giant Food
Shopping Center, Inc., 52 F.T.C. 1152, 1154 (Apr. 25, 1956).

All of that is true in this case. But the Respondents here would also face unique
inefficiencies because they are direct competitors. As competitors, each Respondent must protect
its confidential information from the others. A consolidated hearing would thus require the parties
to develop and implement a rigorous process for protecting such information, which would likely
come at significant time and expense for the Respondents. And, because at least some information
would likely need to be restricted to outside counsel’s eyes only, the Respondents’ employees

would be excluded from key briefing, expert materials, and facts that outside counsel must present

collectively. As this Court has explained, the need for such “additional procedures necessary to
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deal separately with separate proprietary information” counsels in favor of severance. Motor Up,
1999 WL 33577393 at *3.

* * *

“Under the circumstances, there is no adequate basis on which to deny respondents a
separate factual record and a separate decision . . ..” Inre Chrysler, 1976 FTC LEXIS 448, at *8.
The Commission’s allegations against each Respondent hinge on the specific evidence presented
as to that Respondent alone, and so there is no benefit to consolidating this action. Conversely,
separate hearings will eliminate the significant prejudice associated with consolidation and will
serve the purposes of efficiency and economy.

CONCLUSION
For the foregoing reasons, Caremark and Zinc respectfully requests that this matter be

severed into separate evidentiary hearings under FTC Rule 3.41(b)(3).

Dated: October 22, 2024 Respectfully submitted,

/s/ Enu Mainigi

Enu Mainigi

Craig Singer

Jonathan Pitt

Steven Pyser

Williams & Connolly LLP
680 Maine Avenue SW,
Washington DC 20024
Email: emainigi@wc.com
Email: csinger@wc.com
Email: jpitt@wc.com
Email: spyser@wc.com
Tel: (202) 434-5000

Michael Cowie
Rani Habash
Gregory Luib
Dechert LLP
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1900 K Street NW

Washington, DC 20006

Email: mike.cowie@dechert.com
Email: rani.habash@dechert.com
Email: gregory.luib@dechert.com
Tel: (202) 261-3300

Counsel for Caremark Rx, L.L.C. and Zinc Health
Services, LLC
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Commission

600 Pennsylvania Avenue, NW
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Administrative Law Judge
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Washington, DC 20580
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Federal Trade Commission
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Federal Trade Commission
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Federal Trade Commission
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Email: nleefer@ftc.gov

Tel: (202) 326-3573
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Email: balbert@ftc.gov
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Federal Trade Commission
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Margot Campbell

Rule Garza Howley LLP
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Washington, DC 20001
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Derek W. Moore

Rule Garza Howley LLP

901 7th St NW, Suite 600
Washington, DC 20001
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Tel: (202) 663-6000
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Respectfully submitted,
DECHERT LLP

By: /s/ Rani Habash

Counsel for Caremark Rx, L.L.C. and Zinc
Health Services, LLC





