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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of:
Caremark Rx, LLC;

Zinc Health Services LLC;
Express Scripts, Inc.;
Evernorth Health, Inc.; Docket No. 9437
Medco Health Services, Inc.;
Ascent Health Services LLC;
OptumRyx, Inc.;

OptumRx Holdings LLC; and
Emisar Pharma Services LLC,

Respondents.

ESI RESPONDENTS’ MOTION FOR A
SEPARATE EVIDENTIARY HEARING

Pursuant to Rule 3.41(b)(3) of the Commission’s Rules of Practice, Respondents Express
Scripts, Inc., Evernorth Health, Inc., Medco Health Services, Inc., and Ascent Health Services
LLC (the “ESI Respondents™!) move for a separate evidentiary hearing in the above-captioned

matter.

! The term “ESI Respondents” is used here only for ease of reference to refer collectively to these four entities. The
ESI Respondents reserve all rights to make future arguments that one or more of these entities is not a proper party
to this action.
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I. INTRODUCTION

The Commission’s decision to join numerous unrelated Respondents in the same action
creates an inherently unfair and inefficient process that prejudices the ESI Respondents. The
Complaint contains no allegation that the Respondents have colluded with each other or are
otherwise coordinating their actions. The Commission must therefore introduce evidence
showing that each Respondent’s separate conduct independently violated the law. But the
Commission seeks to sidestep this requirement and lump all Respondents’ conduct together.
Requiring the ESI Respondents to defend themselves and their competitors in the same
evidentiary hearing is not only unwieldy and inefficient, but will cause significant prejudice to
the ESI Respondents from being unfairly painted with evidence unrelated to them or their
conduct.

Rule 3.41(b)(3) permits an Administrative Law Judge to order “a separate hearing of any
claim, or of any separate issue, or of any number of claims or issues” when separate hearings
“will be conducive to expedition and economy.” 16 CFR § 3.41(b)(3). Whether the ESI
Respondents’ individual efforts to lower drug costs for health plan sponsors (e.g., employers,
unions, governments) constitutes a violation of Section 5 of the FTC Act is a “separate issue”
from whether their competitors have violated Section 5, and the Commission can establish its
case against the ESI Respondents only by introducing evidence specific to them. Similarly, any
remedy related to the ESI Respondents’ conduct is a “separate issue” from remedies applicable
to other Respondent groups, each of which has different formularies with different insulin drugs
included or preferred (or excluded or non-preferred).

The ESI Respondents have different documents and data, different fact witnesses,
different experts, different contracts, different negotiations, different clients, and different

insured members than their competitors. A single hearing where this evidence will be introduced
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would generate significant inefficiencies because it will require a process for protecting each
competitor’s confidential information from the others, procedures to distinguish evidence that
applies to one Respondent from evidence that applies to the others, and special care to avoid
generalized evidence from being improperly attributed to each of the Respondents. Separate
hearings would help mitigate these problems and promote the efficiency of the proceedings. See
In the Matter of Motor Up Corp., et al., 1999 WL 33577393 (F.T.C. June 11, 1999) (“Motor
Up”) (holding that “different witnesses, different documents, and different facts... needed to
prove the allegations” counsels against a consolidated hearing).

To the extent that there are efficiencies from conducting certain proceedings jointly,
those efficiencies could be maintained without prejudicing each Respondent. For example, if
there are common witnesses relevant to the claims against each Respondent; those witnesses

could be examined once, or their testimony could be introduced via trial deposition.

I1. RULE 3.41 PERMITS THE ADMINISTRATIVE LAW JUDGE TO ORDER
SEPARATE HEARINGS TO PROMOTE JUDICIAL ECONOMY AND
PREVENT PREJUDICE TO RESPONDENTS

Rules 3.41(b)(2) and 3.41(b)(3) provide the Administrative Law Judge with broad
discretion to consolidate or bifurcate issues or claims in the interest of judicial economy and
efficiency. These rules were specifically modeled after Rule 42(b) of the Federal Rules of Civil
Procedure, which allows the federal courts to order separate trials in furtherance of convenience
or to avoid prejudice, or when separate trials will be conducive to expedition and economy. See
44 Fed. Reg. 62887 (Nov. 1, 1979) (“These procedures [in Rule 3.41(b)] are specifically
permitted under and are modeled after the Federal Rules of Civil Procedure. Rule 42 grants the

district court discretion to consolidate or bifurcate issues for trial.”).
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Under Federal Rule of Civil Procedure 42, trial courts have “considerable discretion in
determining how a trial is to be conducted.” Angelo v. Armstrong World Indus., 11 F.3d 957, 964
(10th Cir. 1993); see also In re Bendectin Litig., 857 F.2d 290, 308 (6th Cir. 1988) (“Rule 42(b)
is sweeping in its terms and allows the court, in its discretion, to grant a separate trial of any kind
of issue in any kind of case.”) (quoting Wright & Miller, Federal Prac. & Proc. § 2389). In
complex litigation involving multiple defendants, courts have bifurcated proceedings and
ordered multiple trials for individual defendants or groups of defendants when doing so would
“avoid a great deal of confusion” and to “streamline the evidence.” In re Genetically Modified
Rice Litig., 2010 WL 816157, at *1 (E.D. Mo. Mar. 3, 2010); see Houseman v. U.S. Aviation
Underwriters, 171 F.3d 1117 (7th Cir. 1999) (affirming bifurcation of two defendants’ trials
because of the “inconvenience to the first [defendant] and the potential prejudice to the second
[defendant]”); General Patent Corp. v. Hayes Microcomputer, et al., 1997 WL 1051899 (C.D.
Cal. Oct. 20, 1997) (granting bifurcation of defendants where the issues were “specific to each
defendant because they involve the particular products made by each defendant”).

Indeed, courts have held that joinder is not appropriate when factual circumstances are
merely similar; “for proper joinder, all of the FTC’s claims must arise out of the same set of
circumstances.” FTC v. Endo Pharms., Inc., No. 16-1440, 2016 WL 6124376, at *5 (E.D. Penn.
Oct. 20, 2016) (emphasis in original); see also Precision Assocs., Inc. v. Panalpina World
Transp. (Holding) Ltd., No. 08-42, 2013 WL 6481195, at *39 (E.D.N.Y. Sept. 20,

2013) (holding that the test for joinder “cannot be met merely by joining together defendants that
have no relationship other than that they violated the law in the same way against the same
plaintiff”); Spaeth v. Mich. State Univ. Coll. of Law, 845 F. Supp. 2d 48, 53 (D.D.C.

2012) (“[Plaintiff] cannot join defendants who simply engaged in similar types of behavior, but
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who are otherwise unrelated; some allegation of concerted action between defendants is
required.”). As explained below, similar considerations justify separate hearings in this case.
III. TRYING ALL RESPONDENTS TOGETHER WOULD CONFUSE THE ISSUES

BECAUSE THE CLAIMS AGAINST EACH RESPONDENT INVOLVE
DIFFERENT FACTS, EVIDENCE, WITNESSES, AND CIRCUMSTANCES

The Respondents are all part of the same industry and arguably have some similar
business practices, but “that is where any similarities . . . end.” Motor Up, 1999 WL 33577393 at
*3. The Commission’s claims against each Respondent must rise or fall based on the evidence
introduced as to that Respondent. Evidence suggesting that one Respondent violated Section 5
has no bearing on the question of whether a different, unrelated Respondent, acting unilaterally,
also violated Section 5. Here, there are no allegations of coordinated conduct between the ESI
Respondents and the other Respondents with which they compete. The ESI Respondents offer
different services and different standard formulary offerings, and their negotiations with
manufacturers and clients are entirely separate from the negotiations of their competitors (of
which the ESI Respondents have no knowledge). Thus, the documents, witnesses, and expert
testimony relating to the allegations against the ESI Respondents, and their defenses, will be
unique to them. A single hearing in which separate evidence concerning the ESI Respondents is
presented together with evidence that has no bearing on the claims against them will be
confusing, prejudicial, and will cause complications and delay.

For similar reasons, the ALJ refused to consolidate a Part 3 case against multiple
respondents when doing so would have “the negative potential for creating complications and
confusion, causing delay, and increasing the burdens of the defense.” In re Motor Up, 1999 WL
33577393, at *2 (citing In re Chrysler Motors Corp., et al., 1976 FTC LEXIS 448, *6 (March
19, 1976)). In Motor Up, FTC complaint counsel moved the ALJ to consolidate actions against

multiple different marketers of similar products, arguing that consolidation was warranted
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because the respondents all sold and marketed similar products and advertised them in similar
ways; some of the same evidence about industry practices would be introduced against all
respondents; all respondents were claimed to have made unsubstantiated claims about their
products; and the relief sought by the Commission against each respondent was virtually
identical. /d. at *1.

Despite the limited points of commonality that complaint counsel had identified, the ALJ
denied the motion to consolidate. The ALJ held: “Although similarities of fact and law do exist,
the proof in each proceeding will undoubtedly be different. There will be different witnesses,
different documents, and different facts in each case.” Id. at *3 (internal citations omitted).
Furthermore, the ALJ found that consolidating cases with such distinct sets of evidence “may
even add to the costs and delays” of the proceeding because any potential efficiencies from a
consolidated proceeding would be outweighed by the confusion inherent in trying multiple
respondents simultaneously for different conduct with different evidence. The ALJ held:

Any potential time savings in the testimonial process is outweighed by: (1) additional

procedures necessary to deal separately with separate proprietary information; (2)

additional procedures to distinguish testimony that is generic from that which applies to

Motor Up and from that which applies to [another respondent]; and (3) the possibility of
confusion of all parties concerned.

1d.; see also F.W. Fitch Co. and F.W. Fitch Manufacturing Co., 46 F.T.C. 1122, 1950 FTC
LEXIS 122 (Feb. 1, 1950) (Commission order refusing to consolidate “all members of an
industry committing similar marketing acts” because, although they may have had “common
advertising objectives,” the respondents’ advertisements would be different and “it would be
necessary to try each case on its merits”).

As explained in detail below, the same considerations that drove the decision to keep

respondents separate in Motor Up justify separating the Respondents in this case. One need look
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no further than the Complaint itself to appreciate the “express differences of fact” between the
Respondents here. Motor Up, 1999 WL 33577393 at *2.

a. Different Formulary Development Processes and Decisions

Counts I and II in the Complaint are rooted in the allegation that the PBM Respondents
supposedly “systematically prefer high list price insulin products” on their formularies. 9 256,
263. However, the Complaint acknowledges that “[the PBM Respondents” offer different
standard formularies featuring “different drug exclusion levels,” formulary designs, and
coverage. 4 32-37. Allegations about other Respondents and not applicable to the ESI
Respondents appear throughout the Complaint and illustrate the detailed level of Respondent-
specific evidence that will be presented on this issue. The formulary decisions discussed in the
Complaint, including bilateral negotiations with drug manufacturers, associated offers from the
manufacturers, formulary modeling scenarios and decisions on whether to prefer or exclude
certain drugs on standard formularies, and whether and how particular plan sponsors may choose
to construct their custom formulary arrangements, are wholly unique to each PBM Respondent
(and each PBM Respondent’s clients).? Evidence related to these formulary decisions by the ESI
Respondents and its clients will be completely different from evidence presented by the other
Respondents.

b. Different Plan Sponsor Clients

Count III in the Complaint appears to focus on the benefit designs that some of Express
Scripts’ plan sponsor clients have adopted and the impact that those benefit designs may have on

certain members. 4 269. However, Express Scripts serves a distinct set of clients with unique

2 Commissioner Slaughter has already recognized that the ESI Respondents made different formulary decisions from
other PBMs when she praised the decision to add a new insulin drug to an Express Scripts’ standard formulary in
2022. See Statement of Commissioner Rebecca Kelly Slaughter, June 7, 2022, available at
https://www.ftc.gov/system/files/ftc_gov/pdf/SlaughterStatement-PBM6%28b%29Study6.7.2022 FINAL .pdf.


https://www.ftc.gov/system/files/ftc_gov/pdf/SlaughterStatement-PBM6%28b%29Study6.7.2022_FINAL_.pdf
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needs and preferences. For example, one of Express Scripts’ clients is a large federal government
agency whose requirements are different from other plan sponsors. Evidence related to these plan
sponsors’ decisions about how to structure their drug benefits will require documents and

witnesses specific to the ESI Respondents’ clients.

IV.  SEPARATE HEARINGS WOULD BE EFFICIENT AND WOULD AVOID
PREJUDICE

a. Trying Three Competitors Together Creates Significant Practical Problems

The Respondents are fierce competitors. Trying them all simultaneously in the same
evidentiary hearing would inevitably create practical challenges for protecting and managing the
flow of confidential and proprietary information.* Just as ALJ Chappell found in Motor Up, the
need for special procedures to “deal separately with separate proprietary information” counsels
in favor of bifurcation. Motor Up, 1999 WL 33577393 at *3. The Complaint includes several
references to the Respondents’ pricing, profit, and marketing information. See e.g., 4 44, 46-49,
116-18. Should there be only one hearing, the practical challenge of ensuring that information is
properly protected and not disclosed to competitors would be significant and would likely
consume considerable time and resources.

b. Any Truly Common Evidence Would Not Necessarily Be Duplicated

Although much of the evidence supporting the Commission’s claims and the ESI
Respondents’ defenses is distinct, there may be some common evidence. For example, testimony
regarding the general structure of the pharmaceutical supply chain and the benefits of selective
contracting may apply broadly and might be consolidated, presented in a joint hearing or through

trial depositions, or otherwise streamlined to preserve efficiency and avoid duplication. But, as

3 Indeed, Complaint Counsel already cannot keep the Respondents straight, having mistakenly identified two of the
other Respondents’ employees as being affiliated with the ESI Respondents in their initial disclosures.
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described above, the bulk of the evidence as to whether the ESI Respondents are liable under
Section 5 does not relate to their competitors and vice versa; dumping that evidence together in a
single hearing would be confusing, inefficient, and prejudicial.

c. A Joint Trial Would Prejudice the ESI Respondents’ Ability to Defend
Themselves

The Part 3 Rules do not contemplate a single action against unrelated Respondents that
are not alleged to be colluding or otherwise coordinating their actions. The Respondents have
asked Complaint Counsel for any analogous precedent that could be drawn upon, but so far they
have provided none. The standard practices were designed for cases against a single respondent
or multiple respondents alleged to have agreed or coordinated with one another. Applying those
procedures here prejudices the ESI Respondents’ ability to mount a full defense. Yet Complaint
Counsel have already shown an unwillingness to acknowledge the risk of prejudice or provide
reasonable accommodations during negotiations over the proposed scheduling order, including
by insisting that the ESI Respondents share everything from experts to briefing pages with their
competitors, each of which is defending its own separate conduct. For example, Complaint
Counsel have refused to agree to any modification of the default deposition limits, which would
provide the ESI Respondents with only 70 minutes of deposition time with key witnesses.
Without a separate hearing, the ESI Respondents will be subject to significant prejudice and

denied a fair opportunity to defend themselves.

V. CONCLUSION

For the foregoing reasons, the ESI Respondents respectfully request that the ALJ grant a

separate evidentiary hearing pursuant to Rule 3.41(b)(3).
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Dated: October 18, 2024 Respectfully submitted,

/s/ Charles F. Rule
Charles F. Rule
Daniel J. Howley
Margot Campbell
Derek W. Moore
Justin T. Heipp
RULE GARZA HOWLEY LLP
901 7™ Street NW
Washington, D.C. 20001
(202) 843-9280
rule@rulegarza.com
howley@rulegarza.com
campbell@rulegarza.com
moore@rulegarza.com
heipp@rulegarza.com

Jennifer Milici

Perry A. Lange

John W. O’Toole

WILMER CUTLER PICKERING
HALE AND DORR LLP

2100 Pennsylvania Ave. NW
Washington, D.C. 20037
Telephone: (202) 663-6000
Facsimile: (202) 663-6363
jennifer.milici@wilmerhale.com
perry.lange@wilmerhale.com
john.otoole@wilmerhale.com

Counsel for Express Scripts, Inc., Evernorth

Health, Inc., Medco Health Services, Inc., and
Ascent Health Services LLC
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CONFERENCE STATEMENT

Counsel for the moving Respondents has conferred with Complaint Counsel in a good

faith effort to resolve the issues raised by this motion but has been unable to reach such an

agreement.

/s/ Charles F. Rule

Counsel for Express Scripts, Inc.,
Evernorth Health, Inc., Medco Health
Services, Inc., and Ascent Health
Services LLC

11
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CERTIFICATE OF SERVICE

I hereby certify that on October 18, 2024, I filed the foregoing document electronically
using the FTC’s E-Filing system, which will send notification of filing to:

April Tabor
Secretary

Federal Trade Commission
600 Pennsylvania Ave., NW, Rm H-113

Washington, DC 20580

ElectronicFilings@ftc.gov

The Honorable D. Michael Chappell
Office of Administrative Law Judges
Federal Trade Commission

600 Pennsylvania Ave. NW, Rm. H-110

Washington, DC 20580
oalj@ftc.gov

I further certify that on October 18, 2024, I caused the foregoing document to be

served via email to:

Rebecca L. Egeland
Bradley S. Albert

Armine Black

Federal Trade Commission
600 Pennsylvania Ave. NW
Washington, DC 20580
Email: regeland@ftc.gov
Tel: (202) 326-2990
regeland@ftc.gov
balbert@ftc.gov

ablackl @ftc.gov
1035-Insulin-DL@ftc.gov

Counsel Supporting
the Complaint

Mike Cowie

Rani A. Habash
DECHERT LLP

1900 K Street NW
Washington, DC 20006
Tel: 202-261-3339
mike.cowie@dechert.com
rani.habash@dechert.com

Enu Mainigi

Craig Singer

Steven Pyser
WILLIAMS &
CONNOLLY LLP
680 Maine Ave. SW
Washington, DC 20024
Tel: 202-434-5420
emaingini(@wc.com
csinger(@wc.com
spyser(@wc.com

Counsel for Respondents
Caremark Rx LLC, Zinc
Health Services, LLC
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Michael J. Perry

Matthew C. Parrott
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CRUTCHER LLP

1700 M Street NW
Washington, DC 20006
Tel: 202-887-3625
SHansell@gibsondunn.com
MIJPerry@gibsondunn.com
MParrott@gibsondunn.com

Counsel for Respondents
OptumRx, Inc.; OptumRx
Holdings, LLC; and Emisar
Pharma Services LLC
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Respectfully submitted,

/s/ Justin T. Heipp

Counsel for Express Scripts, Inc.,
Evernorth Health, Inc., Medco Health
Services, Inc., and Ascent Health
Services LLC

13





