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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Tapestry, Inc.,
a corporation,

and Docket No. 9429

Capri Holdings Limited,
a corporation,

Respondents.

NON-PARTY DOONEY & BOURKE, INC.’S
UNOPPOSED MOTION FOR IN CAMERA TREATMENT

Pursuant to Rule 3.45(b) of the Federal Trade Commission’s Rules of Practice, non-party
Dooney & Bourke, Inc. (“D&B”) respectfully moves for in camera treatment of one exhibit that
D&B understands Respondents intend to offer as evidence in an upcoming evidentiary hearing in
this case. The exhibit, which D&B understands Respondents have designated as Exhibit DX-0173,
IS a one-page document Bates-stamped DB-001 and lists D&B’s confidential revenue and sales
figures for the past several years. D&B produced DB-001 to the parties here in response to
subpoenas issued in the related case FTC v. Tapestry, Inc., Case No. 1:24-cv-03109-JLR
(S.D.N.Y.). In that case, DB-001 is protected by a Stipulated Protective Order, and Judge Rochon
has already ruled in response to D&B’s motion to seal that DB-001 must remain sealed during the
preliminary injunction hearing set to commence today, September 9, 2024. See FTC v. Tapestry,
Inc., Case No. 1:24-cv-03109-JLR (S.D.N.Y.), ECF No. 321 (granting D&B’s motion to seal and

for in camera treatment). For the reasons set forth herein and in the accompanying Declaration of
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Philip Kinsley (“Kinsley Decl.”, attached hereto as Exhibit 1), D&B respectfully requests the same
in camera treatment by this Court.

Among other reasons, in camera treatment of DB-001 is warranted because (1) DB-001
comprises confidential revenue and sales information that D&B, a private company and non-party,
maintains as strictly confidential in the usual course of its business; (2) D&B would suffer serious
competitive injury in the event the contents of DB-001 were publicly disclosed; (3) D&B
voluntarily produced DB-001 only with the parties’ assurances of confidentiality pursuant to the
Stipulated Protective Order in FTC v. Tapestry, Inc., Case No. 1:24-cv-03109-JLR (S.D.N.Y.), ECF
No. 70; and (4) Judge Rochon has already recognized the competitively sensitive nature of the
information set forth in DB-001 and has ordered it sealed pursuant to the Stipulated Protective
Order. See FTC v. Tapestry, Inc., Case No. 1:24-cv-03109-JLR (S.D.N.Y.), ECF No. 321.

Accordingly, D&B seeks an order granting in camera treatment of DB-001 in this case for
ten years. Neither the FTC nor Respondents oppose this motion.

BACKGROUND

D&B is a private company and a leading American designer of fine accessories in leather
and fabric. (Kinsley Decl. {1 2.) Pursuant to subpoenas duces tecum issued May 6, 2024, and May
8, 2024, respectively, by Tapestry, Inc. (“Tapestry”) and the FTC in FTC v. Tapestry, Inc., D&B
voluntarily produced a document bearing the Bates stamp DB-001, reflecting D&B’s confidential
revenue and sales figures for the past several years. (Kinsley Decl. {{ 3-4.) D&B designated this
document as “Confidential” under the Stipulated Protective Order in that case. See FTC v.
Tapestry, Inc., Case No. 1:24-cv-03109-JLR (S.D.N.Y.), ECF 70; Exhibit 2 (DB-001, filed under

seal).
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On August 23, 2024, Tapestry notified D&B that Tapestry intended to use DB-001 as
evidence in a preliminary injunction hearing in the FTC v. Tapestry, Inc. case. See Email from
Latham & Watkins LLP (attached as Exhibit 3). On August 30, 2024, D&B moved to seal and
request in camera treatment of DB-001 at the preliminary injunction hearing set to begin in FTC
v. Tapestry, Inc. on September 9, 2024, explaining that, “D&B is a private company, and the
information set forth in Exhibit DB-001 is non-public, confidential, and commercially sensitive
revenue and sales data that would harm D&B’s competitive standing if publicly disclosed. This is
precisely the type of information that warrants sealing, and courts routinely seal similar
information.” FTC v. Tapestry, Inc., Case No. 1:24-cv-03109-JLR (S.D.N.Y.), ECF No. 238
(D&B’s letter motion to seal). On September 6, 2024, Judge Rochon granted D&B’s motion. See
FTC v. Tapestry, Inc., Case No. 1:24-cv-03109-JLR (S.D.N.Y.), ECF No. 321.

On August 30, 2024, Tapestry notified D&B that Tapestry also intends to use DB-001 as
evidence (specifically, as Exhibit DX-0173) in an upcoming administrative evidentiary hearing in
this case. See Email from Latham & Watkins LLP (attached as Exhibit 4). Given the competitively
sensitive nature of DB-001, D&B now seeks in camera treatment of DB-001 for a period of ten
years in this case. A copy of DB-001 is attached under seal as Exhibit 2.

LEGAL STANDARD

In camera treatment is warranted when public disclosure of an exhibit would “likely result
in a clearly defined, serious injury.” 16 C.F.R. § 3.45(b); see In re [llumina, Inc., 2021 FTC LEXIS
35, at *1-2 (Aug. 19, 2021); In re HP. Hood , Inc., 58 F. C. 1184 1188 (1961). To make this
showing, corporations must demonstrate that exhibits contain information both “sufficiently secret
and sufficiently material to their business that disclosure would result in serious competitive

injury.” In re Gen. Foods Corp., 95 F.T.C. 352, 355 (1980). A movant may rely upon an
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employee’s declaration to explain the documents’ confidentiality and materiality. See In re N.
Texas Specialty Physicians, No. 9312, 2004 WL 1571167, at *1-2 (FTC Apr. 23, 2004) (granting
in camera treatment to non-party documents containing, inter alia, sensitive pricing and revenue

information).

In assessing whether documents are sufficiently secret and material to warrant in camera

treatment, the Commission has identified six relevant factors:

(1) the extent to which the information is known outside of [the]
business; (2) the extent to which it is known by employees and
others involved in [the] business; (3) the extent of measures taken
by [the business] to guard the secrecy of the information; (4) the
value of the information to [the business] and to [its] competitors;
(5) the amount of effort or money expended by [the business] in
developing the information; [and] (6) the ease or difficulty with
which the information could be properly acquired or duplicated by
others.

In re Bristol-Myers Co., 90 F.T.C. 455, 456-57 (1977). Non-parties to the underlying proceeding
are entitled to “special solicitude” in this analysis. In re ProMedica Health Sys., 2011 FTC LEXIS
101, at *3-4 (May 25, 2011); In re Kaiser Aluminum & Chem. Corp., 103 F.T.C. 500, 500 (1984).
In particular, the Court has recognized that extending robust confidentiality protection to third
parties encourages cooperation with the adjudicative discovery process. Kaiser Aluminum, 103
F.T.C. at 500 (“As a policy matter, extensions of confidential or in camera treatment in appropriate
cases involving third party bystanders encourages cooperation with future adjudicative discovery
requests.”).

In camera status is generally granted for a limited period. See 16 C.F.R. § 3.45(b)(3). In
camera treatment is routinely granted for competitively sensitive business records, including
documents revealing research and development plans, financial metrics such as costs, margins,
revenues, competitive positioning, strategic plans, and marketing and pricing strategies for up to

ten years. See Otto Bock HealthCare N. Am., Inc., 2018 FTC LEXIS 111, at *10-12 (July 6, 2018)
4
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(granting third parties’ requests for ten-year in camera treatment of documents discussing research
and development plans); In re Tronox Ltd., 2018 FTC LEXIS 78, at *12-13 (May 15, 2018)
(granting third parties’ requests for ten year in camera treatment of documents containing
competitively sensitive information, such as business plans, views on the efficacy of substitutes
for products, analyses of prices, capacity, supply and demand, along with market forecasts).
ARGUMENT

D&B seeks in camera treatment of DB-001 for ten years because it contains competitively
sensitive information that would result in serious injury to D&B if disclosed. Although it is not a
party, D&B cooperated with the FTC and Tapestry in negotiating with them and producing DB-
001 in the related FTC v. Tapestry, Inc. case. After significant negotiation with the subpoenaing
parties, and in reliance on the parties’ assurances of confidentiality (including assurances set forth
in the Stipulated Protective Order entered in FTC v. Tapestry, Inc.), D&B voluntarily produced
DB-001, reflecting D&B’s confidential revenue and sales figures for the past several years.
(Kinsley Decl. 1 4.)

As required under this Court’s standards, and as Judge Rochon recently recognized, DB-
001 is both secret and material to D&B’s business. See Gen. Foods, 95 F.T.C. at 355; see also
FTC v. Tapestry, Inc., Case No. 1:24-cv-03109-JLR (S.D.N.Y.), ECF No. 321 (granting D&B’s
motion to seal and for in camera treatment of DB-001). At all times, D&B has taken precautions
to maintain the confidentiality of this information. (Kinsley Decl. § 7.) The revenue and sales
figures set forth in DB-001 are not public and are treated as highly confidential in the course of
D&B’s business. (Id. 15.) These figures are also material to D&B’s business, as “the value of the
information to [the business] and to [its] competitors,” Bristol-Meyers, 90 F.T.C. at 45, is very

high. (Kinsley Decl. §5.) If D&B’s competitors knew D&B’s confidential internal revenue and
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sales figures, then such knowledge would provide competitors with insight into confidential
aspects of D&B’s business and harm D&B’s competitive standing. (Id. §7.)

Moreover, the proposed in camera treatment is narrowly tailored because it involves only
a single, one-page document comprising ten specific revenue and sales figures, and such treatment
would protect D&B from competitive harm. (See Kinsley Decl. § 8.) Under these circumstances,
in camera treatment is warranted. See Otto Bock HealthCare N. Am., Inc., 2018 FTC LEXIS, at
*10-12 (granting third parties’ requests for ten-year in camera treatment of confidential business
records); In re Tronox Ltd., 2018 FTC LEXIS 78, at *12-13 (May 15, 2018) (same); see also In re
N. Texas Specialty Physicians, No. 9312, 2004 WL 1571167, at *1-2 (FTC Apr. 23, 2004)
(granting third parties’ requests for five-year in camera treatment of confidential business records);
In re lllumina, Inc., 2021 FTC LEXIS 35, at *1-2 (same).

CONCLUSION

The Court has recognized that requests for in camera treatment are entitled to “special
solicitude” when they come from non-parties like D&B. Kaiser Aluminum, 103 F.T.C. at 500. The
information contained in DB-001 is both secret and material to D&B. For the reasons explained
in this motion and the Declaration of Philip Kinsley, D&B respectfully requests that the Court

grant in camera treatment to DB-001 (Exhibit DX-0173) for ten years.
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Dated: September 9, 2024 Respectfully submitted,

New York, New York
By: /s/ Nathan E. Denning

Nathan E. Denning
Gabriella E. Bensur

Wiggin and Dana LLP

437 Madison Ave 35th Floor
New York, NY 10022

Tel: (212) 551-2600

E: ndenning@wiggin.com
E: gbensur@wiggin.com

Counsel for Third-Party Dooney & Bourke,
Inc.
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I hereby certify that on September 9, 2024, | filed the foregoing document electronically
using the Federal Trade Commission’s e-filing system, which will send notification of such filing

to:

I also certify that | caused the foregoing document to be served via email to:

Complaint Counsel

April Tabor
Secretary
Federal Trade Commission
600 Pennsylvania Ave., NW, Rm. H-113
Washington, D.C. 20580
ElectronicFilings@ftc.gov

The Honorable Dania L. Ayoubi
Administrative Law Judge
Federal Trade Commission

600 Pennsylvania Ave., NW., Rm. H-110
Washington, D.C. 20580
OALJ@ftc.com

Abby L. Dennis (adennis@ftc.gov)

Peggy Bayer Femenella (pbayerfemenella@ftc.gov)
Frances Anne Johnson (fjohnson@ftc.gov)
Timothy Singer (tsinger@ftc.gov)
Brandon Boxbaum (bboxbaum@ftc.gov)
Victoria Sims (vsims@ftc.gov)

Peter Colwell (pcolwell@ftc.gov)

Blake Risenmay (brisenmay@ftc.gov)
Andrew Lowdon (alowdon@ftc.gov)
Sarah Kerman (skerman@ftc.gov)
Kassandra DiPietro (kdipietro@ftc.gov)
Nicole Lindquist (nlindquist@ftc.gov)
Danielle Quinn (dquinn@ftc.gov)

Laura Antonini (lantonini@ftc.gov)

Sean D. Hughto (shughto@ftc.gov)
Edmund Saw (esaw@ftc.gov)

Federal Trade Commission

600 Pennsylvania Avenue, NW

Washington, DC 20580

(202) 326-2289
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Counsel for Respondent Tapestry, Inc.
Al Pfeiffer

Christopher S. Yates

Latham & Watkins LLP

505 Montgomery Street, Suite 2000

San Francisco, CA 94111

Tel: (415) 395-8898

Al .Pfeiffer@lw.com
Chris.Yates@Iw.com

Lawrence E. Buterman
Latham & Watkins LLP

1271 Avenue of the Americas
New York, NY 10020

Tel: (212) 906-1264
Lawrence.Buterman@Ilw.com

Amanda P. Reeves

lan R. Conner

Lindsey S. Champlin
Jennifer L. Giordano

David L. Johnson

Seung Wan (Andrew) Paik
Mary A. Casale
Christopher J. Brown
Latham & Watkins LLP
555 Eleventh Street NW, Suite 1000
Washington, DC 20004
Tel: (202) 637-2200
Amanda.Reeves@Ilw.com
lan.Conner@lw.com
Lindsey.Champlin@Iw.com
Jennifer.Giordano@Ilw.com
David.Johnson@Ilw.com
Andrew.Paik@lw.com
Mary.Casale@Iw.com
Chris.Brown@Iw.com

Sean Berkowitz

Lathan & Watkins LLP

330 North Wabash Avenue, Suite 2800
Chicago, IL 60611

(312) 876-7700
Sean.Berkowitx@Ilw.com
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Counsel for Respondent Capri Holdings Limited
Jonathan M. Moses
Elaine P. Golin

Damian G. Didden
Katherine R. Haigh
Brittany A. Fish

Martin J. Sicilian

Jordan Cohen- Kaplan
Karen Wong

Adam L. Goodman
Wachtell, Lipton, Rosen & Katz
51 West 52nd Street
New York, NY 10019
Tel: (212) 403-1000
Fax: (212) 403-2000
JMMoses@wlrk.com
EPGolin@wlrk.com
DGDidden@wlrk.com
KRHaigh@wlrk.com
BAFish@wlrk.com
MJSicilian@wlrk.com
JCKaplan@wlrk.com
KWong@wlrk.com
ALGoodman@wlrk.com

Respectfully submitted,

By: /s/ Gabriella E. Bensur

Nathan E. Denning
Gabriella E. Bensur

Wiggin and Dana LLP

437 Madison Ave 35th Floor
New York, NY 10022

Tel: (212) 551-2600

E: ndenning@wiggin.com
E: gbensur@wiggin.com

Counsel for Third-Party Dooney & Bourke, Inc.
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EXHIBIT 1
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of
Tapestry, Inc.,

a corporation,
and Docket No. 9429

Capri Holdings Limited,
a corporation,

Respondents.

DECLARATION OF PHILIP KINSLEY IN SUPPORT OF NON-PARTY DOONEY &
BOURKE, INC.’S MOTION FOR IN CAMERA TREATMENT

Pursuant to 28 U.S.C. § 1746, I hereby declare as follows:

L As Vice President of Finance at Dooney & Bourke, Inc. (“D&B”), I make this
declaration in support of Non-Party Dooney & Bourke, Inc.’s Motion for In Camera Treatment. I
have personal knowledge of the matters stated herein and, if called upon to do so, could
competently testify about them.

2. D&B is a private company and a leading American designer of fine accessories in
leather and fabric.

3. I understand that on I\;Iay 6, 2024, and May 8, 2024, respectively, the parties to the
above-captioned proceeding issued subpoenas to D&B in the related case, FTC v. Tapestry, Inc.;

Case No. 1:24-cv-03109-JLR (S.D.N.Y.), seeking certain confidential business information for use

in connection with that litigation.
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4, I understand that on July 23, 2024, after significant negotiation with the
subpoenaing parties, and in reliance on the parties’ assurances of confidentiality (including
assurances set forth in the Stipulated Protective Order entered in FTC v. Tapestry, Inc., Case No.
1:24-cv-03109-JLR (8.D.N.Y.), ECF No. 70), D&B voluntarily produced a document bearing the
Bates stamp DB-001, reflecting D&B’s confidential revenue and sales figures for the past several
years.

5. The revenue and sales figures set forth in DB-001 are not public and are treated as
highly confidential in the course of D&B’s business. Based on my knowledge of D&B’s business,
D&B’s competitive standing, and my familiarity with the confidentiality protection D&B affords
its revenue and sales figures, disclosure of this information to the public and to D&B’s competitors
would cause serious competitive injury to D&B.

6. I understand that on August 30, 2024, Respondent Tapestry, Inc. (“Tapestry™)
notified D&B that Tapestry intends to use DB-001 as evidence (specifically, as Exhibit DX-0173)
in an upcoming administrative evidentiary hearing.

7. At all times, D&B has taken precautions to maintain the confidentiality of this
information, which is not public. If D&B’s competitors knew D&B’s confidential internal revenue
and sales figures, then such knowledge would provide competitors with insight into confidential
aspects of D&B’s business and harm D&B’s competitive standing. Because D&B would

experience a clearly defined and serious injury, D&B respectfully seeks in camera treatment of

this information for ten years.

8. The proposed in camera treatment is narrowly tailored because it involves only a
single, one-page document comprising ten specific revenue and sales figures, and such treatment

would protect D&B from competitive harm.
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9. I declare under penaity of perjury under the laws of the United States that the

foregoing is true and correct to the best of my knowledge and belief.

Executed on: L}/ gi / 2 d’?‘-j

Philip Kinsley
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EXHIBIT 2
(filed under seal)
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EXHIBIT 3
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From: David.Johnson@lw.com <David.Johnson@lw.com>

Sent: Friday, August 23, 2024 5:40:35 PM

To: Denning, Nathan E. <NDenning@wiggin.com>; tmcandrew@tjmcandrewlaw.com <tmcandrew@tjmcandrewlaw.comz;
Vallancourt, Sean <SVallancourt@wiggin.com>

Cc: Karen.Kim@|w.com <Karen.Kim@Ilw.com>

Subject: [EXTERNAL] Exhibit List Notice Dooney & Bourke - FTC v. Tapestry, Inc., No. 24-cv-3109

Mathan and Tom,

Pursuant to the Case Management and Scheduling Order and Protective Order in F.T.C. v. Tapestry, Inc., 24-cv-3109
(5.0D.M.Y.), Defendants are providing notice that materials or testimony provided by Dooney & Bourke (the “Non-Party”) are
included in the evidentiary hearing exhibit list and/or deposition designations that Defendants submitted to the Plaintiff
today, August 23, 2024, The submission of those exhibit lists and deposition designations is a non-public event between
the parties to this proceeding. This act has not publicly disclosed any of Non-Party’s materials. It is possible, however, that
these materials will be relied upon during the live evidentiary hearing beginning on September 5, 2024. Accordingly,
pursuant to the Protective Order in this matter, if Non-Party “wishes to obtain protection from public disclosure for the
Document or transcript” listed below, it must “file an appropriate motion with the Court within seven (7) days” of receiving
this notice. Defendants will not oppose any proposed sealing. Non-Party’s materials and/or testimony included are:

« DB-001
Happy to talk through this by phone if you have any questions.

Best,
David

David L. Johnson
Pronouns: He/Him/His

LATHAM & WATKINS LLr
555 Eleventh Street, NW | Suite 1000 | Washington, D.C. 20004-1304
D: +1.202.637.1061

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the
intended recipient. Any review, disclosure, reliance or distribution by others or forwarding without express permission is
strictly prohibited. If you are not the intended recipient, please contact the sender and delete all copies including any
attachments.

Latham & Watkins LLP or any of its affiliates may monitor electronic communications sent or received by our networks in
order to protect our business and verify compliance with our policies and relevant legal requirements. Any personal
information contained or referred to within this electronic communication will be processed in accordance with the firm's
privacy notices and Global Privacy Standards available at www.lw.com.
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EXHIBIT 4
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From: Karen.Kim@Ilw.com <Karen. Kim @ lw.com=

Sent: Friday, August 30, 2024 10:15:24 PM

To: Denning, Nathan E. <NDenning@wiggin.com>; tmcandrew@tjmcandrewlaw.com <tmcandrew@tjmcandrewlaw.com>; Vallancourt, Sean
<SVallancourt@wiggin.com:=

Cc: David.Johnson@lw.com «David.Johnson@lw.com>

Subject: [EXTERMAL] Order In the Matter of Tapestry Inc., and Capri Holdings Ltd., Dkt No. 9433 - Dooney & Bourke

Hi Nathan,

Pursuant to the Scheduling Order and Protective Order In the Matter of Tapestry inc., and Capri Holdings Ltd., Dkt No. 9439 (attached for
reference) and 16 C.F.R. § 3.45(b), we are providing notice that we intend to offer materials or testimony provided by Dooney & Bourke (the
“third party”) as evidence at the FTC's Part 3 administrative evidentiary hearing beginning on September 25, 2024 in Washington, DC.
Accordingly, pursuant to the Scheduling Order in this matter, if a third party wishes in camera treatment for a document or transcript that a
party intends to introduce into evidence, that third party shall file an appropriate motion with the Administrative Law Judge within ten (10) days
after it receives notice of a party’s intent to introduce such material. Respondents will not oppose any proposed in camera treatment. The
materials and/or testimony included are:

» DX-0173 - DB-001
We are happy to discuss if you have any questions.

Best,
Karen

Karen Keun-Yong Kim
Pronouns: She/Her/Hers

LATHAM & WATKINS e
1271 Avenue of the Americas
MNew York, NY 10020

Direct Dial: +1.332.240.1416
Email: karen kim@lw.com

https:/www.lw.com

This email may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended recipient. Any
review, disclosure, reliance or distribution by others or forwarding without express permission is strictly prohibited. If you are not the intended
recipient, please contact the sender and delete all copies including any attachments.

Latham & Watkins LLP or any of its affiliates may monitor electronic communications sent or received by our networks in order to protect our
business and verify compliance with our policies and relevant legal requirements. Any personal information contained or referred to within this
electronic communication will be processed in accordance with the firm's privacy notices and Global Privacy Standards available at www.lw.com.
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EXHIBIT 5
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of

Tapestry, Inc.,
a corporation,

and Docket No. 9429

Capri Holdings Limited,
a corporation,

Respondents.

[PROPOSED] ORDER GRANTING NON-PARTY DOONEY & BOURKE, INC.’S
UNOPPOSED MOTION FOR IN CAMERA TREATMENT

Pursuant to Rule 3.45(b) of the Rules of Practice of the Federal Trade Commission
(“FTC”), Non-Party Dooney & Bourke, Inc. has filed a motion for in camera treatment. Neither
the FTC nor Respondents oppose this motion.

Dooney & Bourke’s motion for in camera treatment as to Exhibit DX-0173 (DB-001) is
GRANTED. Before Exhibit DX-0173 (DB-001) is offered into evidence and before any of the
information contained therein is referred to in court, the parties shall identify such document and
the subject matter therein as in camera, inform the court reporter of the trial exhibit number of

such document, and request that the hearing go into an in camera session.

ORDERED:

Dania L. Ayoubi
Date: Administrative Law Judge






