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PRELIMINARY STATEMENT

The appellant, Dr. Luis Jorge Perez, appeals from an arbitrator’s decision made after a
hearing that appellant possessed a banned medication under the ADMC Program and appellant’s
suspension for a period of ineligibility of fourteen (14) months commencing June 14, 2023, the
effective date of appellant’s provisional suspension, and ending on August 13, 2024, and fine of

$5,000.00 to be paid to HIWU by the end of the period of ineligibility.


https://5,000.00
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QUESTIONS PRESENTED

1. Do HISA and HIWU have jurisdiction over non-racchorses even if non-racehorses
are stabled on racetracks?

2. Does Rule 3214(a) of the ADMC Program provide the necessary due process
protections for a veterinarian's possession of a medication banned for racehorses but not for non-
racehorses?

3. Should Appellant's period of ineligibility and fine be climinated because appellant
was neither at fault nor negligent?

]
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STATEMENT OF FACTS

This matter involves appellant's, a veterinarian, possession of Thyrol-L, a banned substance
in violation of Rule 3214(a) of the Horseracing Integrity and Safety Authority's (HISA) Anti-
Doping and Medication Control {ADMC) Program/Protocol. Evidence of the possession was
obtained pursuant to a search of appellant’s offices at Belmont Racetrack on June 9, 2023 by
representatives of the Horseracing Integrity Welfare Unit (HIWU). Subsequent to the search,
appellant, without assistance of legal counsel, admitted possession but stated it was an oversight
and that he did not administer Thyrol-L to any racehorses subsequent to the ban on May 22, 2023.
HISA does not claim appellant administered Thyrol-I. to racehorses after May 22, 2023, nor is
there any evidence that appellant used same for racehorses in his practice subsequent to May 22,
2023.

It should be noted that appellant in his practice treats thoroughbred racehorses as well as
non-racehorses, That presents the issue in this matter, "How does a veterinarian administer to a
non-covered horse without carrying the medication, even if a medication banned for a covered
horse, and the administration thereof is/will be on a racetrack? Complicating the issue is
HISA/HIWA's failure to promulgate any written protocol regarding prescribing and dispensing a
banned substance for a non-racehorse at a racetrack.

Subsequent to appellant's aforesaid admission of possession, appellant advised HIWU
investigators, denied by same, that appellant could legally possess Thyrol-L for use in services that
he provides for non-covered stable horses at Belmont Racetrack. That same claim was made by
appellant via legal counsel retained in or about early July 2023. HIWU's response thereto was that
said elaim was a theoretical hypothesis and required evidence that appellant was treating any horse

with Thyrol-L at the time it was found in his offices. HIWU did not, and has not thus far, identified
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any of its protocol requiring such evidence with respect to non-covered horses which, of course,
were not and are not within its jurisdiction.

HISA/HIWU prior to the effective date, May 22, 2023, of its ADMC Program, presented
several seminars during which Dr. Mary Scollay, Chief of Science for HIWU, discussed substances
that were to be banned, including Thyrol-L, but did not clarify how Thyrol-L. could be administered
to non-covered horses. In fact, Dr Scollay admitted HISA/HIWU's non-jurisdiction with respect
to non-covered horses.

On September 18, 2023, a virtual hearing was held before Arbitrator Babara A Reeves
and subsequent thereto, on October 9, 2023, the arbitrator rendered the decision herein appealed

and from which citations are made.



FEDERAL TRADE COMMISSION | OFFICE OF THE SECRETARY | FILED 1/08/2024 OSCAR NO 609353 | PAGE Page 7 of 16 *-PUBLIC
PUBLIC

ARGUMENT
1. Do HISA and HIWU have jurisdiction over non-racehorses even if non-racehorses
are stabled on racetracks?
The answer is "no". In the Arbitrator's Decision, Section II, the Stipulated Facts,
Paragraph, 2.9 (2), pp. 6-7, referencing Dr. Mary Scollay,

2. In March 2023, Dr. Perez attended the seminar conducted by Dr. Mary
Scollay, Chief of science for the Horseracing Integrity & Welfare Unit
("HIWU"), presented on the ADMC Program, its rules, regulations, and
expectations for Covered Persons. On March 24, 2023, Dr. Scollay made a
presentation in Oklahoma. During that presentation Dr. Scollay made the
following comments:

. if the veterinarians are practicing also on a population of non-
Covered horses, they're taking care of quarter horses or they've got a country
practice part-time they are able to possess a Banned Substance because we
don't have control over those horses, and so fo the extent that they want to use
bisphosphonates on a Non-Covered horse, we can't ban them from possessing
them ... we can't penalize people for something that we don't have control over
so, you know, let's just say because we have the ability fo investigate, if the story
starts to get a little weird or a little extreme, you're going to get more than a
raised eyebrow. But at the end of the day if someone is practicing out in the
country, we don't have the authority to control the medications they administer
or carry for Non-Covered Horses ... the regulation addresses if there is
Justification for them to be in Possession of a Banned Substance and certainly
a practice that incorporates Non-Covered horses.

That stipulated fact by HIWU Chief of Science absolutely states HISA/HIWU "do not
have authority to control the medications they administer or carry for non-covered horses."

Further in the Arbitrator's Decision, Section Vi1, ANALYSIS, Paragraph 7.5, p. 21, the
arbitrator acknowledged Dr. Scollay's aforesaid statement which is a further acknowledgement that
the HISA/HIWU do not have jurisdiction over non-covered horses.

7.5  Thyro-L is a medication that is used to treat horses with a thyroid

condition, and it may also be used to treat horses with a certain metabolic

disorder. For that reason, a veterinarian may consider it prudent to keep a

supply of the medication in stock so that he has it available if needed to treat a
horse. HIWU, through Dr. Scollay, acknowledged in a recorded presentation
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on March 26, 2023, that veterinarians may use Thyro-L to treat Non-Covered
Horses, specifically stating that velerinarians "are able to possess a Banned
Substance, and to administer and "carry”

That lack of authority effectively posits a covered veterinarian to be literally immune
from any regulation by HISA/HIWU including any requirement other than to state the possession
of the banned medication in this case, Thyro-I., was being carried for the veterinarian's practice
with respect to non-covered horses; nothing else!

2. Does Rule 3214(a) of the ADMC Program provide the necessary due process
protections for a veterinarian's possession of a medication banned for racehorses but not for non-

racehorses?

The answer is "no". See the Arbitrator's Decision, Section VII, ANALYSIS,
Paragraphs 7.14, 7.16, and 7.17, pp. 22-23,

7.14  While this is a legally correct interpretation of the regulatory use of the
phrasc "compelling justification," as interpreted by the jurisprudence of the
Court of Arbitration for Sport (CAS), we are faced here with the practical
question of what could have been expected from a reasonable person in the
situation, a veterinarian who has a practice that includes Non-Covered Horses,
would understand to be his obligation regarding the possession of a Thyro-L, a
Banned Substance, when Thyro-L had been regularly in his possession in the
past, and was still allowed to be in his possession "to administer or carry" for
Non-Covered Horses. As Dr. Scollay said, "the regulation addresses if there is
Justification for them to be in Possession of a Banned Substance and certainly
a practice that incorporates Non-Covered Horses." Neither Dr. Scollay nor
anyone form HIWU cautioned the veterinarians that the law requires a
compelling justification, or that is would be interpreted to require that they were
limited to possessing the Banned Substance only if and when they were actually
administering it or had proof that they were about to administer it or had just
administered it.

7.16  The ADMC Program was new and no veterinarians, including Dr. Perez,
had experience under it. The HIWU representative travelled to racetracks
across the country to educate those equestrian professionals who were about to
become Covered Persons, but due to the limited time and recent
implementation, as of June 9, 2023, there was only one education session at
Belmont Park. Finally, there was no evidence that Dr. Perez intended to use
Thyro-L on Covered Horses or did so.
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7.17  On the one hand, Dr. Perez took no steps to get rid of the Thyro-L once
it became a Banned Substance, or to inquire what he needed to do to comply.
On the other hand, the HIWU told veterinarians that they could possess Thyro-
L "if there is justification for them to be in Possession of a Banned Substance
and certainly a practice thai incorporates Non-Covered Horses." HIWU did
not explain that the regulation requires a "compelling justification,”" including
evidence that the veterinarian was using the Thyro-L to currently treat Non-
Covered Horses, positions it is taking in this matter,

The above three paragraphs reflect a regulatory scheme that is vague, arbitrary and
capricious. The arbitrator, in effect, admits this and that admission is an acknowledgement of a
legion of federal courts, including the Supreme Court, decisions on due process. How else can

HISA/HIWU actions herein be viewed especially the arbitrator's statement, Paragraph 7.17, 11 5-

7, supra,
"HIWU did not explain that the regulation requires a 'compelling justification’,
mcluding evidence that the veterinarian was using the Thyro-L to currently treat
Non-Covered Horses, positions it is taking in this matter".
3. Should Appellant's period of ineligibility and fine be eliminated because appellant

was neither at fault nor negligent?

The answer is "yes". Arbitrator's Decision, Section V, RELEVANT LEGAL
STANDARDS, Paragraph, 5.11, p. 16, lists the Rules that permit the reduction of sanctions where,
as claimed by appellant, there is No Fault or Negligence.

511 ADMC Program Rule 3224 permits the reduction of sanctions where
there is No Fault or Negligence, as follows:

"Rule 3224, Elimination of the Period of Ineligibility Where There Is No
Fault or Negligence"

(a) If a Covered Person establishes in an individual case that he or she
bears No Fault or Negligence for the Anti-Doping Rule Violation(s) charged,
the otherwise applicable period of Ineligibility and other Consequences for such
Covered Person shall be eliminated (except for those set out in Rule 3221(a)
and Rule 3620) ....
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In this case, appellant is not claimed to have administered Thyro-I. to a racehorse since
May 22, 2023. See Arbitrator's Decision, Section VII, ANALYSIS, Paragraph 7.3, p. 21,

7.3 The Thyro-L product was lawfully purchased by Dr. Perez, at a time

when 1t was not a Banned Substance, before the implementation of the ADMC

Program. There was no evidence that the Thyro-L was used by Dr. Perez on

any horse after the implementation of the ADMC Program,

The alleged reasons stated by the arbitrator for the sanctions meted against appellant
are: a theoretical justification for possession raised by appellant's counsel and failure to produce
evidence that appellant responsibly cleaned out his trailers to comply with the ADMC Program,
Arbitrator's Decision, Section VII, ANALY SIS, Paragraph 7.15, p. 23.

7.15  Dr. Perez did not submit evidence that the reason he possessed the

Thyro-1. on June 9, 2023, after it became a Banned Substance, was because he

was administering or intending to administer it to Non-Covered Horses. That

explanation is a theoretical justification raised by his counsel, after the fact. Dr.

Perez produced no evidence that he responsibly cleaned out his trailers to

comply with implementation of the ADMC Program, and originally admitted

that he had forgotten that the Thyro-L was in his trailer.

The arbitrator's analysis for the sanctions herein literally "flies in the face" of her
analysis with respect to jurisdiction and due process, supra. It is respectfully submitted that
HISA/HIWU do not have jurisdiction with respect to non-covered horses and that the regulatory
scheme was so vague and arbitrary that the appellant, as well as many other covered veterinarians,
could not know what the regulatory protocol actually permitted and/or prolubited with respect to
what the veterinarians were allowed to do in their services provided to non-covered horses.
HISA/HIWU cannot dictate what appellant and other similarly situated veterinarians could/can do
with respect to their non-covered horse practice.

Appellant's original admission that he had forgotten that the Thyro-1. was in his trailer

is not evidence of his liability; instead, it is a statement that he forgot it was in his office/trailer.

He also forgot, at his initial confrontation with HHWU investigators, but later that day stated that
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he could use Thyro-L for his substantial non-covered horse practice at Belmont Park. Since
HISA/HIWU do not have jurisdiction over such practice, those agencies cannot/could not, on June
9, 2023, demand any information regarding said practice. Thyro-L could be/can be possessed by
covered veterinarians and that possession is not provided {or by the ADMC Program. See Dr.
Scollay, supra.

Thus, it is further respectfully submitted that appellant was neither at fault nor negligent
in his possession of Thyro-L on June 9, 2023 and therefore, the period of ineligibility and fine

herein should be eliminated.
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CONCLUSION

For the above stated reason, the Arbitrator's Decision should be vacated and the period

of ineligibility and fine herein should be eliminated.

10
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This brief contains 2341 words.
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES

In the Matter of Docket No. 9420

Luis Jorge Perez, PROPOSED ORDER

Appellant.

i o g

UPON CONSIDERATION of the parties' legal briefs, proposed conclusions of law, and

proposed order, it is

ORDERED that the Arbitrator's Final Decision in the Matter of the Arbitration between:
HORSERACING INTEGRITY WELFARE UNIT, claimant, v. LUIS JORGE PEREZ,
Respondent, JAMS CASE NO. 1501000589, is reversed and the AWARD, against Luis Jorge
Perez, of a period of ineligibility of fourteen (14) months commencing June 14, 2023, the eftective
date of his provisional suspension and ending on August 13, 2024, and a fine of $5,000.00 to be

paid to HIWU, is hereby vacated.
The foregoing constitutes the ORDER of the Office of the Administrative Law Judges.

Dated:

D. MICHAEL CHAPPELL
Chief Administrative Law Judge


https://5,000.00
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION
OFFICE OF ADMINISTRATIVE LAW JUDGES
In the Matter of Docket No. 9420
Luis Jorge Perez, PROPOSED CONCLUSIONS

OF LAW
Appellant.

R i T

Based upon the supporting briefs of the partics and the facts and analysis of the Arbitrator's
Decision, dated October 9, 2023. The Office of the Administrative Law Judges finds appellant was
neither at fault nor negligent in his possession of Thyro-L on June 9.2023 and therefore the period
of ineligibility and fine should be eliminated.

Dated: Mineola, New York
January 8, 2024

4 g

ROBERT G. DEL GROSSO0, ESQ.
Attorney for Appellant

114 Old Country Road, Suite 600
Mineola, New York 11501

(516) 294-3554
rgdesq@yahoo.com
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CERTIFICATION OF SERVICE

Pursuant to 16 CPR 1.146(a) and 16 CFR 4.4(b}, a copy of the foregoing is being served
the 8™ day of January, 2024 via First Class mail and/or electronic mail upon the following:

Office of the Secretary

Federal Trade Commission

600 Pennsylvania Avenue NW, Suite CC-5610
Washington DC, 20580

Hon. D. Michael Chappell

Chief Administrative Law Judge

Office of Administrative Law Judges

600 Pennsylvania Avenue NW
Washington DC, 20580

oalj@fte.gov and electronictilings@fic.gov

John L. Forgy, Counsel

Horseracing Integrity and Safety Authority
401 Main Street, Suite 222

Lexington, KY 40507
johnforevidgmail. com

Michelle Pujals, General Counsel
Horseracing Integrity and Welfare Unit
4801 Main Street, Suite 350

Kansas City, MO 64112
mpuyjals@hiwu.org

i Y r D
ROBERT G DEL GROSSO, ESQ.
Attorney for Appeliant
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