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paragraph 7 permits Saphier to assign 
any commissions, "on condition that he 
notifies Allen in writing of such assign
ment"; and paragraph 4 recites that dur
ing the period that the Saphier contracts 
are suspended, "Allen is released by 
Saphier as to all commissions * * * 
except to the extent required to be paid 
by Saphier under paragraph 2 * * * " 
These provisions, read together with the 
rest of the agreement make it clear that 
the parties intended that Allen's obliga
tions to Saphier would continue as re
quired by the Saphier contracts, but that 
in return for the suspension of Saphier's 
entire obligation to Allen, they would be 
reduced to the amounts specified in para
graph 2 of the Tripartite agreement. In 
effect then, this agreement modified Al
len's pre-existing obligation to Saphier, 
and did not, as contended by Saphier, re
place this with an entirely new obligation 
running from Green to Saphier. 

Saphier argues that the "most signifi
cant and most revealing sentence in the 
entire contract" is that "Allen's obliga
tions to Green under the Green contracts 
are reduced to the extent Allen is re
quired hereunder to pay commissions to 
Saphier." This, argues Saphier, is 
"clear recognition" that Allen had agreed 
to pay 10 per cent to Green, that Green 
had agreed to pay 3½ % thereof to 
Saphier, and that Green was instructing 
Allen to fulfill Green's obligation to 
Saphier by paying 3½ % directly to 
Saphier. But this sentence is equally 
"clear recognition" of nothing more than 
that Allen had agreed to split the com
mission he was paying and that he want
ed to insure that at no time would he be 
required to pay more than an aggregate 
10%. 

Finally, Saphier contends that the Tri
partite agreement is ambiguous and 
susceptible to different interpretations 
and that because the trial judge received 
parol evidence as to its meaning, this 
issue should have been submitted to the 
jury. This argument must fail, however, 
because the Tripartite agreement, at 
least insofar as it concerns Green's sup
posed obligation to Saphier, is reasonably 

susceptible to only one interpretation and 
remains so even after it is viewed in the 
light of the rather inconclusive parol evi
dence introduced by Saphier. The law 
for generations has differentiated be
tween construction and ambiguity. Diffi
cult though construction may be, the 
courts cannot and should not shift this 
burden to a jury by straining to find non
existent ambiguity. 

The causes of action based on fraud, 
unjust enrichment, and misuse of confi
dential information are unsupported by 
the evidence and were thus properly dis
missed. 

Affirmed. 
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Samuel A. MANNIS, an Individual trad
ing as Samuel A. Mannis and Com

pany, Petitioner, 
v. 

FEDERAL TRADE COMMISSION, 
Respondent. 
No. 16870, 

United States Court of Appeals 
Ninth Circuit. 
Aug. 28, 1961. 

Proceeding on fur retailer's petition 
to review a cease and desist order of the 
Federal Trade Commission. The Court 
of Appeals, Barnes, Circuit Judge, held 
that where the Federal Trade Commis
sion could find that the advertisement 
of bonded appraisals constituted false ad
vertising, requirement in cease and de
sist order that retailer should provide 
appraisals by qualified and disinterested 
appraisers was an appropriate remedy 
bearing a reasonable relationship to the 
unlawful practice found, and was within 
the Commission's wide discretion. 

Order affirmed. 
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1. Trade Regulation <P801 
Federal Trade Commission finding 

that temporary and permanent invoices 
of fur retailer violated the Fur Products 
Labeling Act was supported by substan
tial evidence. Fur Products Labeling 
Act, § 5(b), 15 U.S.C.A. § 69c(b). 

2. Trade Regulation <P809 
Hearing commissioner's initial de

termination as to whether invoices of fur 
retailer violated Fur Products Labeling 
Act was not entitled to particularly 
great weight when evidence was of docu
mentary nature which was before Fed
eral Trade Commission in precisely same 
way as it was before examiner. Federal 
Trade Commission Act,§ 5(c, d), 15 U.S. 
C.A. § 45(c, d); Fur Products Labeling 
Act, §§ 2, 5(b), 15 U.S.C.A. §§ 69, 
69c(b). 

3. Trade Regulation e:::>761> 
Court was required to read statute 

regarding labeling of fur products hos
pitably with view to protecting retail 
purchasers against improper invoicing 
and Court of Appeals must assume that 
Federal Trade Commission's position that 
invoices violated statute was correct. 
Fur Products Labeling Act, § 2(f), 15 
U.S.C.A. § 69(f). 

4. Trade Regulation <P801 
Evidence sustained finding of Feder

al Trade Commission that fur retailer 
had violated Fur Products Labeling Act 
by advertising secondhand furs without 
identifying them as such. Fur Products 
Labeling Act, § 5(a) (2), 15 U.S.C.A. 
§ 69c(a) (2). 

5. Trade Regulation <P765 
Fur retailer's advertisement that he 

had "thousands" of furs to choose from 
when his inventory was less than 2,000 
violated statute by constituting form of 
misrepresentation or deception. Fur 
Products Labeling Act,§ 5(a) (2, 5), 15 
U.S.C.A. § 69c(a) (2, 5). 

6. Trade Regulation <P765 
Purpose of Fur Products Labeling 

Act is to protect consumers against false 
advertising and places affirmative burden 
on fur seller to state truth respecting 

furs offered for sale. Fur Products 
Labeling Act, § 5(a) (2, 5), 15 U.S.C.A. 
§ 69c(a) (2, 5). 

7. Trade Regulation <P765 
Fur retailer's offer of bonded ap

praisals on furs offered for sale without 
having disinterested appraisers on hand 
constituted false advertising in violation 
of statute. Fur Products Labeling Act, § 
5(a) (2, 5), 15 U.S.C.A. § 69c(a) (2, 5). 

8. Trade Regulation <P812 
Where Federal Trade Commission 

could find that advertisement of bonded 
appraisals by fur retailer constituted 
false advertising, requirement in cease 
and desist order that retailer should pro
vide appraisals by qualified and disinter
ested appraisers was appropriate remedy 
bearing reasonable relationship to un
lawful practices found and was within 
the Commission's wide discretion. Fur 
Products Labeling Act, § 5(a) (2, 5), 15 
U.S.C.A. § 69c(a) (2, 5); Federal Trade 
Commission Act, § 5(c), 15 U.S.C.A. § 
45(c). 

Jerome Weber and Benjamin Held by 
Benjamin Held, Los Angeles, Cal., for 
petitioner. 

James Mel. Henderson, Gen. Counsel 
for Federal Trade Comm., Alan B. 
Hobbes, Asst. Gen. Counsel and Miles J. 
Brown, Washington, D. C., for respond
ent. 

Before BARNES, JERTBERG and 
MERRILL, Circuit Judges. 

BARNES, Circuit Judge. 
This case arises as a petition to review 

an order of the Federal Trade Commis• 
sion (15 U.S.C.A. § 45(c) ) requiring pe
titioner to cease and desist from certain 
violations of the Fur Products Labeling 
Act (15 U.S.C.A. § 69). This court has 
jurisdiction under 15 U.S.C.A. § 45(c) 
and (d). 

Petitioner's business, located in Holly~ 
wood, California, consists of the retail 
selling of fur garments. An investiga
tion of petitioner's business by the FTC 
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revealed that petitioner had in many 
ways violated the Fur Products Labeling 
Act. An initial decision in the case 
was rendered by a hearing examiner and 
an appeal to the Commission was taken 
by both sides. The Commission issued 
an extensive cease and desist order pro
scribing the numerous violations which 
petitioner had committed. On this ap
peal petitioner attacks only a small seg
ment of the order. No useful purpose 
can be served by including a resume of 
the entire order. 

1. Did petitioner issue false invoices 
in violation of the Act? 

Respondent's counsel put in evidence a 
number of invoices which do not conform 
to the requirements established by 15 
U.S.C.A. § 69c(b). At least one of the 
violations alleged was quite far-fetched 
(muskrat was inadvertently spelled 
"mustrak"). Other asserted violations 
are hypertechnical (e. g., "Natural 
Breath of Spring Stole" does not, in the 
Commission's eyes, indicate that the 
animal producing the fur is a mink). 
Many of the more substantial violations 
relate to "temporary invoices." As to 
these, it was not clear whether they had 
ever been "replaced" by regular invoices 
containing the required information. 
The trial examiner, considering the na
ture of the defects and their number in 
comparison with the amount of business 
done by petitioner, determined that there 
was no "substantial proof of false in
voicing." (Record, p. 29.) 

The Commission did not agree with the 
trial examiner. It held that a defective 
invoice, whether "temporary" or "per
manent," still violated the Act. The 
Commission found that the invoices pre
sented in support of the false invoicing 
charge were, in fact, defective and did, 
therefore violate the Act. The Commis
sion agreed that some of the violations 
were technical, but held that such viola-

I. Petitioner failed to present argument (5 
C.J.S. Appeal and Error § 1324(2) p. 
334) and authority (Gilbert v. United 
States, 9 Cir., 1961, 291 F.2d 586, to 
the contrary. If the matter must be de-

tions still constitute false invoicing with
in the meaning of the Act. 

[1-3] It cannot be said that the Com
mission's decision is unsupported by sub
stantial evidence. There are a number 
of invoices in evidence; it is undisputed 
they do not come up to the standard set 
by the Act. Petitioner urges, however, 
that this court cannot find substantial 
evidence in support of the Commission's 
ruling in view of the Hearing Commis
sioner's contrary determination. Uni
versal Camera Corporation v. N.L.R.B., 
340 U.S. 474, 496, 71 S.Ct. 456, 95 L.Ed. 
456. Petitioner's position in our opinion 
strains the language of the Universal 
Camera case beyond its limits. Further
more, the Hearing Commissioner's initial 
determination, under the facts of this 
case, is not entitled to particularly great 
weight on the "invoice issue" now be
fore us. Here the evidence (viz. the 
invoices) is of a documentary nature. 
It was before the Commission in pre
cisely the same way it was before the 
trial examiner. Much of that evidence 
was disregarded by the trial examiner be
cause of what the Commission found to 
be a mistake of law with respect to the 
legal nature of "temporary" invoices. 
While petitioner's discussion of the in
voices continues to categorize them as 
"permanent" or "temporary," petitioner 
does not attempt to counter the Commis
sion's assertion that there is no legal 
difference between the two kinds of docu
ments. We are required to read § 2(f), 
65 Stat. 175, "hospitably" with a view to 
protecting retail purchasers against im
proper invo1cmg. For purposes of this 
appeal then, we assume that the Commis
sion's position is correct. F. T. C. v. 
Mandel Brothers, 1959, 359 U.S. 385, 79 
S.Ct. 818, 3 L.Ed.2d 893.1 

In short, there is substantial evidence 
to support the Commission's decision. 
Any doubt created by the fact that the 
hearing examiner arrived at a different 

cided upon its merits, it would still seem 
that the construction rendered by the 
Commission is correct, under the inter
pretation placed upon the language in 
the Mandel case. 
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conclusion is dissipated by the error of 
law (drawing a distinction between tem
porary and permanent invoices) which 
infected the hearing examiner's consider
ation of the evidence. 

2. Did petitioner advertise second
hand furs without identifying them as 
such? (15 U.S.C.A. § 69c(a) (2).) 

In the July 14, 1957, issue of the Los 
Angeles Times newspaper petitioner ad
vertised "Mink stoles, scarfs-$99 and 
up" and listed "Ranch Mink Coats" at 
"$598." No reference to "second hand or 
used" fur appears. A Commission in
vestigator took the advertisement to peti
tioner's place of business and asked of 
the manager (A. A. Weiss) to see one of 
the "Ranch Mink Coats." The one pro
duced was a used garment. The in
vestigator, testifying from notes, claim
ed that Weiss told him there were no new 
$598 Ranch Mink Coats in stock. Weiss, 
testifying from memory, denied this. 
The examiner believed the Commission 
investigator. 

[4] Petitioner urges that in view of 
the conflict of testimony this single in
cident is inadequate evidence to support 
the issuance of a cease and desist order. 
The Commission, of course, had the right 
to assess the credibility of witnesses and 
to make a decision upon the evidence so 
evaluated. While the evidence is not 
overwhelming, it is sufficient to establish 
that there was a violation of the Act. 
There is, further, corroborative evidence. 
Though petitioner advertised mink pieces 
for $99, he could produce no proof of any 
sale of a new mink piece made at that 
price. 

We do not find the evidence supporting 
the Commission's decision on this issue 
to be insubstantial. If the investigator's 
testimony is believed, it clearly appears 
that petitioner's advertisement did "not 
show that the fur [was] used fur or 
* * * contain[ed] used fur, when such 
[was] the fact." (15 U.S.C.A. § 69c(a) 
(2).) 

[5] 3. Did petitioner violate 15 U.S. 
C.A. § 69c(a) (5) by advertising he had 
"thousands of furs to choose from," thus 

293 F.2d-49½ 

constituting "a[ny] form of misrepresen
tation or deception"? 

While petitioner was advertising that 
he had "thousands of furs to choose 
from," his inventory in one instance did 
not exceed 1,541 furs and"aianother time 
did not exceed 1,263. The.trial examiner 
viewed this aspect of the case with in
dulgence. Petitioner's inventory neces
sarily varied from time to time. The ad
vertising was, in the examiner's eyes, 
mere puffing. The Commission was more 
strict. Any number of furs less than 
2,000 cannot be described as "thou
sands" ; the advertising thus violated the 
terms of the statute. 

Petitioner contends that no violation of 
15 U.S.C.A. § 69c(a) (5) is established 
unless the Commission proves that "the 
advertising * * * has the capacity 
to mislead the public into buying [the] 
product in the belief that it is acquiring 
one essentially different." (Brief, p. 29). 
But we think that petitioner's advertising 
has this capacity. We agree with re
spondent in its assertion that petitioner's 
advertising is designed "to convey the 
idea that a myriad of items are waiting 
to be moved from stock at reduced prices 
[and] to give the impression of a dis
tress sale of all manner of desirable goods 
and thus the opportunity for making a 
better selection." 

[6] The purpose of the Act is the pro
tection of consumers against false ad
vertising. F. T. C. v. Mandel Brothers, 
supra, 359 U.S. at page 388, 79 S.Ct. at 
page 822. It places an affirmative bur
den on a fur seller to state the truth re
specting his furs offered for sale. We 
think that the Commission's interpreta
tion of the law is a valid way of attaining 
this objective; even though it is not a 
way this court or its individual members 
might have selected had they been the one 
charged with initiating this action. 

[7] 4. Did petitioner's offer of 
"bonded appraisals" constitute false ad
vertising? 

As part of his advertising, petitioner 
frequently included the offer of "written 
bonded appraisals with all furs." The 
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hearing examiner found that the apprais
als given were not bona fide and that the 
advertising offering them had the ca
pacity to deceive the customer. Accord
ingly the cease and desist order prohibits 
petitioner from placing advertisements 
which use the term "written bonded 
appraisals" (or similar language), un
less the appraisals rendered are given 
by qualified and disinterested appraisers. 
We note that the order relates to ad
vertisements only; it does not prohibit 
any appraisals. 

There is no evidence (petitioner as
serts) that any appraisal could have in
duced a purchase, for admittedly the ap
praisals were not given until after the 
purchase had been made. (Record, p. 
40.) This contention overlooks the fact 
that salesmen frequently intimated, or 
openly stated, what the appraised value 
would be. Robert Schnebly, when pur
chasing a fur for his wife, asked what 
the appraised value would be and he was 
told that the fur would be appraised at 
$1,490 (a figure greatly in excess of the 
purchase price of $995). (Record, pp. 
146, 203.) The purpose of such repre
sentations could well only have been to 
induce a sale. In an attempt to discredit 
this evidence, petitioner describes 
Schnebly's testimony as being garbled, 
and therefore entitled to no weight. We 
agree that Schnebly's testimony is not 
perfectly lucid in every respect, but it is 
clear and unequivocal on the point rele
vant here. Petitioner also asserts that 
Schnebly, rather than seeking to rescind 
the transaction, affirmatively desires to 
complete it. We find no evidence on this 
point except the witness's .statement that 
he believes the sale to have been com
pleted "legally speaking" (Record, p. 
148). This indicates at most that 
Schnebly feels he cannot now back out 
of the transaction. There is no indica
tion what Schnebly would do if he 
thought he had a "free choice" in the 
matter. 

There is also evidence that customers 
were told what a fur "was worth" (Rec
ord, p. 107) and how much a fur could 
be in.sured for (Record, p. 141). As used 

by petitioner, then, the advertisements 
of free appraisals did have the caq,acUy 
to induce purchases. 

The facts in the record support the 
conclusion that the appraisals were pro
motional devices rather than bona fide 
estimates of the value of the merchan
dise. Petitioner appraised the furs at 
the top of their retail value-"at the 
highest figure he and his sales manager 
thought they could be sold for," any
where. (Record, p. 40.) This appraisal 
figure almost always exceeded the ac
tual price for which petitioner sold the 
goods. These facts must be considered 
in light of petitioner's well-advertised 
claims that he sold his goods below co.st 
(Ex. C X, 4, 5, 103, 104, 105 and 107), 
and particularly the fact that customers 
were informed of appraisal values be
fore purchases. From such facts it is 
reasonable for a trier of fact to infer that 
the appraisals were made to promote 
sales, rather than to reach a proper 
evaluation for insurance purposes. 

Finally petitioner contends that para
graph 2E of the Commission's order 
(Record, p. 46) should be altered by 
striking the words "having no pecuniary 
or other interest in such fur products." 
This would permit petitioner to continue 
to advertise "written bonded appraisals" 
and to continue to render the appraisals 
himself. The order, if so revised, would 
simply require that petitioner's apprais
als be bona fide and authentic. 

[8] The Commission need not trust 
petitioner to reform his past practices. 
The Commission has, instead, commanded 
that when petitioner advertises an offer 
of written aP'Praisals, he shall provide ap
praisals by qualified and disinterested ap
praisers. This remedy, we think, is an 
appropriate one, bearing a reasonable re
lationship to the unlawful advertising 
practices found. The remedy selected is 
one which the Commission, in its "wide 
discretion," was entitled to choose. Sie
gel Co. v. Federal Trade Comm., 1946, 
327 U.S. 608, 611, 66 S.Ct. 758, 90 L.Ed. 
888; F. T. C. v. Mandel Brothers, supra, 
359 U.S. at pages 392-393, 79 S.Ct. at 
page 824. 
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In our opinion, none of the points 
raised by petitioner are meritorious. We 
therefore affirm the order, and require 
petitioner to obey it (15 U.S.C.A. § 
45(c) ). 

HOGE WARREN ZIMMERMANN CO., 
Appellant, 

v. 
NOURSE & CO., and Carl C, Nourse, 

Appellees. 

NOURSE & CO., and Carl C. Nourse, 
Cross-Appellants, 

v. 
HOGE WARREN ZIMMERMANN CO., 

Cross-Appellee. 
Nos. 14213, 14214. 

United States Court of Appeals 
Sixth Circuit. 
Aug. 22, 1961. 

Action for patent infringement in 
which the United States District Court 
for the Southern District of Ohio, West
ern Division, John H. Druffel, J., entered 
a judgment for the defendant on the 
plaintiff's claim and for the plaintiff on 
the counterclaim and the parties ap
pealed. The Court of Appeals, Thornton, 
District Judge, held that patent No. 2,-
625,381 relating to a process for contin
uously preparing a gypsum slurry was in
valid and was not infringed and there 
was no abuse of discretion in failing to 
grant attorney's fees to defendants on 
their counterclaim. 

Affirmed. 

1. Patents cg;::,324(5%) 

Court of Appeals is bound in patent 
cases by findings of trial court which are 
not clearly wrong. 

2, Courts cg;::,406.3(10) 
Finding is clearly erroneous when 

although there is evidence to support it 
reviewing court on entire evidence is left 
with definite and firm conviction that 
mistake has been committed. 

s. Patents cg;::,32s 
Patent No. 2,625,381 relating to 

process of continuously preparing gyp
sum slurry was invalid as its claims were 
not supported by disclosures of parent 
application and there had been prior pub
lic use of process claims of patent. 35 
U.S.C.A. §§ 102(b), 285. 

4. Patents cg;::,279, 325(1) 
Statute authorizing court, in excep

tional cases, to award reasonable attor
ney fees to prevailing party is discretion
ary, and trial court's determination is 
final except for abuse of discretion 
amounting to caprice or erroneous con
ception of law. 35 U.S.C.A. § 285. 

5. Patents cg;::,279 
Trial court did not abuse discretion 

in denying defendant, prevailing party in 
action for infringement of patent, attor
ney's fees as prayed for in counterclaim. 
35 U.S.C.A. § 285. 

6. Patents cg;::,118.21 
Patent carries with it presumption 

of validity. 

John Melville, Cincinnati, Ohio (Allen 
& Allen and Stanley H. Foster, Cincin
nati, Ohio, on the brief), for Hoge War
ren Zimmermann Co. 

J. Warren Kinney, Jr., Cincinnati, 
Ohio (Edward J. Utz, Cincinnati, Ohio, 
on the brief), for Nourse. 

Before MILLER, Chief Judge, 
WEICK, Circuit Judge and THORN
TON, District Judge, 

THORNTON, District Judge. 
This was an action brought for the in

fringement of Patent No. 2,625,381 en
titled "Process of Continuously Prepar
ing a Gypsum Slurry" which was issued 
to Hoge and Zimmermann on January 
13, 1953. The defendants pleaded inva
lidity and noninfringement as defenses. 

https://cg;::,118.21



