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bility Assur. Corp., Ltd. v. Columbus Me-
Kinnon Chain Co., D.CW.D.N.Y, 13 F.
2d 128; O'Donnell v, Geneva Metal
Wheel Co., supra.

We do not believe that plaintiff’s dece-
dent was contributoerily negligent as a
matter of law in being where he was at
the time of the accident. Foster v. Buck-
ner, 6 Cir.,, 203 F.24 527, 530, certio-
rari denied 346 U.S. 818, 74 8.Ct. 30, 98
L.Ed. 845; Reedy v. Goodin, 285 Mich.
614, 281 N.W. 877.

The judgment of the District Court is
reversed and the case remanded for fur-
ther proceedings not inconsistent with
the views expressed herein.

O o NEY HUMBER SYSTEM
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MANDEL BROTHERS, Inc., a corpora-
tion, Petitioner,
V.
FEDERAYL TRADE COMMISSION,
Respondent.
No. 12128.
United States Court of Appeals
Seventh Circuit,
April 1, 1958.

Rehearing Denied May 1, 1958.

Petition seeking to set aside a cease
and desist order entered by the Federal
Trade Commission under the Fur Prod-
ucts Labeling Act. The United States
Court of Appeals, Parkinson, Circuit
Judge, held that the petitioner’s activi-
ties constituted interstate commerce sub-
ject to the jurisdiction of the Commis-
sion; that evidence supported finding of
the Commission that an advertisement
with respect to furs was such as to mis-
Jead and deceive purchasers as to the
amount of savings to be realized; that
where there was no violation as to label-
ing requirements, the Commission was
unauthorized to include such in its cease
and desist order; that violations were
not excused on the ground that they were
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technical and trivial; and that a sales
glip was not an *“invoice” within the
meaning of the Act; and that the cease
and desist order was properly directed
against the corporate officers, representa-
tives and employees notwithstanding
only the corporation itself was named in
the complaint.

Order as modified affirmed.

1. Commerce ¢=40(1)

In suit by a department store to set
aside a cease and desist order entered
under the Fur Products Labeling Act by
the Federal Trade Commission, evidence
authorized the finding that the store was
engaged in interstate commerce. Fur
Products Labeling Act, § 1 et seq., 15
U.S.C.A, § 69 et seq.

2. Trade-Marks and Trade-Names and Un-
fair Competition €109

Rule of the Federal Trade Commis-
sion under the Fur Products Labeling
Act prohibiting advertisements designed
to mislead and deceive purchasers as to
the amount of savings to be realized is a
valid exercise of authority delegated to
the Commisgion. Fur Products Label-
ing Act, §§ 5(a) (5), 8(b), 15 U.S.C.A.
§§ 69c(a) (5), 69f(b).

3. Trade-Marks and 'Frade-Names and Un-
fair Competition €=68(2.12) :

The intent of the Fur Products
Labeling Act was to reach all misrepre-
sentations in advertising including those
relating to prices and value, Fur Prod-
ucts Labeling Act, § 1 et seq., 15 U.S.
C.A. § 69 et seq.
4, Trade-Marks and Trade-Names and Un-

fair Competition €=153

In proceeding by department store
to set aside a cease and desist order of
the Federal Trade Commission under Fur
Products Labeling Act, substantial evi-
dence supported finding of Commission
that certain fur products sold by the store
for $244 were the same ones advertised
in a newspaper as usually $299 to $399
and that the net effect was to mislead and
deceive purchasers as to the amount of
savings to be realized. Fur Products
Labeling Act, §§ 5(a), (5), 8(b), 15 U.S.
C.A. §§ 69c(a) (B), 69£(b).
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5. Trade-Marks and Trade-Names and Un-
fair Competition ¢=134

A cease and desist order of the Fed-
eral Trade Commission with respect to
trade practices did not have to be limit-
ed to the illegal practice in the precise
form it is found to exist, but the Com-
mission cannot order one to cease and
desist from doing that which the Com-
mission specifically found it did net do.
Fur Products Labeling Act, §§ 6(a) (5),
8(b), 15 U.S.C.A. §§ 69c{a) (5), 69f(b).

8. Trade-Marks and Trade-Names and Un-
fair Competition =136

Where the Federal Trade Commis-
sion found on evidence that the depart-
ment store had violated the Fur Products
Labeling Act with respect to advertising
but found that as to labeling the store
had not violated subdivisions (B), (D)
and (E) of § 4(2) of the Act the Com-
mission was unauthorized to include
these subdivisionz of the Labeling Act
in its cease and desist order. Fur Prod-
ucts Labeling Act, §§ 5(a) (6, 8(b), 15
U.S8.C.A. §§ 69c(a) (b), 69£(b).

%. Trade-Marks and Trade-Names and Un-

_ fair Competition =134

Alleged fact that the department
store had violated provisions of the Fur
Products Labeling Act with respect to
labeling, subdivisions (A), (C) and (F)
of § 4(2) and Rules 4 and 29 promulgat-
ed under § 8(b), and that such violations
were technical and trivial did not pre-
clude the grant of a cease and desist or-
der by the Commission. Fur Products
Labeling Act, §§ 5(a) (8), 8(b), 156 U.8.
C.A. §§ 69¢c(a) (5), 69£(b). ‘
8. Statutes €179

Where the Fur Products Labeling
Act defined the term “invoice”, the court
must look to that definition for its mean-
ing. Fur Products Labeling Act, § 2(f),
15 U.S.C.A. § 691.

See publication “Words and Phrases,
for other judicial constructions and defi-
nitions of “Invoice”,

0. Trade-Marks and Trade-Names and Un-
fair Competition €=68(2.12)
Alleged fact that department store
failed to place certain information upon
sales slip given to a consumer of fur

products did not establish a violation of
the Fur Products Labeling Act, since a
sales slip is not an “invoice” within the
meaning of the Act, which contains an
unambiguous definition of “inveice” and
to come within such definition, there
must be something issued in connection
with a commercial dealing to a purchaser
or any person who is engaged in dealing
commercially, and a sales slip does not
come within the definition. Fur Prod-
ucts Labeling Act, § 2(f), 15 U.S.C.A.
§ 69f.

10. Statutes €=217.2

Where the language used in a stat-
ute is elear and unambiguous, itz legis-
lative history cannot control the inter-
pretation, as such aides are only admis-
sible to solve doubt and not to create it.

11. Statutes ¢217.3

In proper cases, congressional com-
mittee reports are given consideration
in determining the meaning of a statute
but only where that meaning is doubt-
ful.

12. Statutes €=217.3

Where statutory definition of "in-
voice” in the Fur Preducts Labeling Act
was clear and unambiguous, excerpts
from hearing before & congressional com-
mittee could not be resorted to in order
to construe the terms. Fur Products
Labeling Act, § 2(f), 15 U.8.C.A. § 691,

13, Statutes €=196

A limiting clause in a statute is to
be restrained to last antecedent unless
the subject requires a different con-
struction.

14. Trade-Marks and Trade-Names and
Unfair Competition €=68(2.12)

Under the provision of the Fur
Products Labeling Act defining “invoice”
as a written account, which is issued in
connection with any commercial dealing
in fur products and which describes the
particulars of any fur products trans-
ported or delivered to the “purchaser” or
any “other person who is engaged in
dealing commercially in fur products or
furs”, this last limitation applies to “pur-
chaser”. Fur Products Labeling Act,
§ 2(f), 15 U.S.C.A. § 691,
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15. Corporations =397
A corporation can act only through
its agents.

16. Trade-Marks and Trade-Names and
Unfair Competition <134

The Federal Trade Commission in
granting a cease and desist order under
the Fur Products Labeling Act against
a corporation operating a department
store properly imposed the order on the
corporation’s officers, representatives,
agents and employees, though only the
corporate store itself was named in the
complaint. Fur Products Labeling Act,
§ 1 et seq., 15 U.S.C.A, § 69 et seq.

——

William G. Blood, Chicago, Ill., Sam-
uel H. Horne, Washington, D. C,, Hop-
kins, Suiter, Owen, Mulroy & Wentz,
Chicago, Ill., of counsel, for petitioner.

James E. Corkey, Asst. General Coun-
sel, Alvin L. Berman, Attorney, Federal
Trade Commission, Washington, D. C.,
Earl W. Kintner, General Counsel, Wash-
ington, D.C., for respondent.

Before DUFFY, Chjef Judge, and
SCHNACKENBERG and PARKINSON,
Circuit Judges.

PARKINSON, Circuit Judge,

The petitioner, Mandel Brothers, Inc.,
is a Delaware corporation. It owns and
operates a large department store in
Chicago, Illinois with annual sales of
approximately $32,000,000. It has two
fur departments, one on the fifth floor
and the other in the basement.

The petitioner is here seeking to set
aside a cease and desist order entered
July 5, 1957 under the Fur Products
Labeling Act, Title 15 U.S.C.A. § 69 et
seq. by the respondent Federal Trade
Commission. There are five contested
issues.

[1] The first is whether the peti-
tioner's activities constitute interstate
commerce subject to the jurisdiction of
the Federal Trade Commission.

The parties stipulated that furs and
fur products sold by petitioner were
shipped to and received by it from ouf-
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gide the State of Illinois. Petitioner's
fur department managers testified that
they went to New York City ten or
twelve times a year to buy furs for their
departments and that most of the furs
that are sold in the petitioner’s store are
bought there. There was also evidence
that the petitioner advertised in the
Chicago Tribune, the Chicago Sun-Times
and the Chicago American, ail of which,
as stipulated by the parties, have inter-
state circulation and that furs were sold
to non-residents of Illinois and sent to
an out of state addregs. The witness
Hill, manager of petitioner's fifth floor
fur department, testified that Commis-
sion’s Exhibit 12, a sales slip, had ne
Illinois sales tax thereon and therefore
the goods would have to be delivered out-
side the State of Illinois. Commission’s
Exhibits 19 and 20 also show similar
sales to residents of Indiana upon which
no Illinois sales tax had been charged.
Accordingly there was ample evidence
in the record from which the Commis-

‘sion could find that the petitioner was

engaged in interstate commerce. De
Gorter v. Federal Trade Commission, 9
Cir.,, 19567, 244 F.2d 270. The case of
Federal Trade Commission v. Bunte
Brothers, 1941, 312 U.S. 349, 61 S.Ct.
530, 85 L.Ed. 881, cited by the peti-
tioner is inapposite in that Bunte Broth-
ers’ sales were made exclusively in Illi-
nois.

[2] The second issue is whether the
Commission’s Rule 44 under the Act is a
valid exercise of the authority delegated
to the Commission.

Section 8(b) of the Act authorizes the
Commission to prescribe, inter alia, such
rules and regulations as may be neces-
sary and proper for purposes of the ad-
ministration and enforcement of the
Act.

Section 5(a) (5) provides:

“For the purposes of [this Act]

a fur product or fur shall be eon-

gidered to be falsely or deceptive-

ly advertised if any advertisement

# +* # which is intended to aid,

promote, or asgist directly or indi-

rectly in the sale or offering for
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sale of such fur product or fur * *
contains any form of misrepresen-
tation or deception, directly or by
implication, with respect to such fur
product or fur; * * *”

[3]1 We agree with the Ninth Circuit
in De Gorter when it said, “the intention
was to reach all misrepresentations in
advertising, including those relating to
prices and value, If any doubt exists
about the matter the clause under con-
gideration indicates the intention to in-
clude them. The Commission was right
in so interpreting the statute and acted
within its powers in promulgating the
rule under discussion.” [244 F.2d 279.]

[4] The Commission found that cer-
tain fur products sold by the petitioner
for $244 were the same ones advertised
in the Chicago Tribune on October 2,
1954 as “Usually $299 to $399” the net
effect of which was to mislead and de-
ceive purchasers as to the amount of
savings to be realized. We believe that
finding is supported by substantial evi-
dence. Mandel called its manager of
the fifth floor fur department as a wit-
ness but made no attempt to prove these
garments were usually sold at $299 to
$399. Petitioner’s contention that the
issue here is not the regular and usual
price of the specific garments sold by
Mandel but the regular and usual price
of similar or comparable garments fails
inasmuch as the customer would make
no such distinction. Moreover, there is
no evidence in this record that the regu-
lar and usual price of similar or com-
parable garments was $299 to $399.

The third issue is whether the evi-
dence as to labeling, invoicing, advertis-
ing and record-keeping is such as to war-
rant and support the Commission’s cease
and desist order. : :

What we have held as to advertising
is dispositive of that question. The evi-
dence of Mandel’s fur salon manager that
Mandel had no definite records showing
the garments that had been aold at the
advertised price gives adequate support
to the order of the Commission as to
inadequate record-keeping.

[5,6] As to the labeling the Hearing
Examiner found that Mandel had not
violated subdivisions (B), (D) and (E)
of § 4(2) of the Act and his cease and
desaist order did not include these sub-
divisions. The Commission, on appeal,
specifically found that there was no evi-
dence as to violations of these same sub-
divisions but did include them in its
cease and desist order. The Supreme
Court in its opinion in Federal Trade
Commission v. Ruberoid Co., 1952, 343
U.8. 470, 473, 72 S.Ct. 800, 803, 96 L.Ed.
1081, held that, “the Commission is not
limited to prohibiting the illegal prac-
tice in the precise form in which it is
found to have existed in the past” and
also in Federal Trade Commission v.
National Lead Co., 1957, 862 U.8. 419,
431, 77 8.Ct. 502, 510, 1 L.Ed.2d 438
“that those caught viclating the Act
must expect some fencing in” How-
ever, here the Commission specifically
found that there was no evidence of any
violation of subdivisions (B), (D) and
(E) of § 4(2). We find no difficulty in
gubscribing to the doctrine that a cease
and desist order does not have to be lim-
ited to the illegal practice in the precise
form it is found to exist or that those
caught violating the Act must expect
gome fencing in but we cannot affirm an
order requiring one to cease and desist
from doing that which the Commission
specfically found it did not do.

[7] The petitioner concedes that it
has violated subdivisions (A), (C) and
(F) of § 4(2) and Rules 4 and 29 pro-
mulgated under § 8(b). It attempts
to excuse its violations upon the ground
that they are technical and trivial. If
such an excuse were valid the enforce-
ment of the Act would be virtuaily im-
possible. In this we find no merit.

[8] The Commission contends that
when Mandel failed to place certain in-
formation upon the sales slip given to
the consumer that constituted a viplation
of § 3(b) of the Act. Petitioner argues
that a sales slip is not an “invoice” with-
in the meaning of the Act. The word
“invoice” has an accepted meaning in
the commercial world. It is & wriiten
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account or itemized statement of mer-
chandise shipped or sent to a purchaser
or consignee with the quantity, value
or prices and charges set forth. How-
ever, the Fur Products Labeling Act de-
fines the term and we must look to that
definition for its meaning.

Section 2(f) of the Act defines “in-
voice” as:

“a written account, memorandum,
list, or catalog, which is issued in
connection with aeny commercial
dealing in fur produets or furs, and
describes the particulars of any fur
products or furs, transported or de-
livered to a purchaser, * * # op
any other person who is engaged in
dealing commercially in fur products
or furs.” (Our emphasis.)

[9] This statutory definition is plain
and unambiguous and to come within its
terms an “invoice” must be something
issued in connection with a commerecial
dealing to a purchaser or any other per-
son who is engaged in dealing commer-
cially. Under no circumstances is a sales
slip given to a customer by a retailer a
written account, memorandum, list, or
catalog issued in connection with a com-
mercial dealing. An invoice is not
brought down to the retail level by this
section.

[10-12] The respondent attempts to
buttress its position with excerpts from
hearings before a congressional commit-
tee. However, when the language used
in a statute is clear and unambiguous its
legislative history cannot control the
interpretation as “such aids are only
admissible to solve doubt and not to cre-
ate it.” Railroad Commission of Wis-
congin v. Chicago, Burlington & Quincy
Railroad Company, 1922, 257 U.S. 563,
589, 42 8.Ct. 232, 238, 66 L.Ed. 371. “In
proper cases, such reports are given con-
sideration in determining the meaning
of a statute, but only where that meaning
is doubtful. They cannot be resorted to
for the purpose of construing a statute
contrary to the natural import of its
terms.” United States v. Shreveport
Grain & Elevator Co., 1932, 287 U.8. 77,

83, 53 S5.Ct. 42, 44, 77 L.Ed. 175. There
is no doubt as to the meaning of “invoice”
as defined by the statute. It ig clearly
not a sales slip at the retailer-customer
level.

[13, 14] We agree with the Commis-
sion that a limiting clause is to be re-
strained to the last antecedent unless the
subject requires a different construction.
If the last antecedent were “any person”
instead of *‘any other person” the word
“purchaser” might not be limited to one
engaged in dealing commercially in fur
products or furs, However, when the
gtatute says purchaser or any other per-
son who is so engaged the limitation
clearly applies to purchaser. No other
meaning is possible particularly when
“invoice” is also defined by the Act as
something which is issued in connection
with any commercial dealing in fur prod-
ucts or furs.

The fourth issue is whether the Com-
migsion, having found that there was no.
evidence of certain violations, properly
included prohibition of those violations
in its cease and desist order. As the
order must be modified and those portions.
deleted therefrom pursuant to our deter-
mination of the third issue consideration
of this issue is no longer necessary.

The fifth issue is whether the Commis-
sion properly imposed its cease and de-
sist order on Mandel’s officers, repre-
sentatives, agents and employees when
only Mandel itself was named in the com-
plaint..

[15] The petitioner is a corporation.

‘A corporation ean act only through its

agents. This rule of law is so elemen-
tary that citation of authorities is cer-
tainly not required.

We did hold in R. J. Reynolds Tobacco
Co. v. Federal Trade Commission, 7 Cir.,
1951, 192 F.24 535, 540 that the Com-
mission was without authority to include:
officers, agents, representatives and em-
ployees in its cease and desist order.
We did make a distinetion in Anchor
Serum Company v. Federal Trade Com-
mission, 7 Cir., 1954, 217 F.2d 867, 874.
We have given careful consideration to.
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the question and have come to the conclu-
sion that we were in error in Reynolds.
Accordingly so much of our decision
therein as pertains to this gquestion is
overruled.

[16] We hold that the Commission
did have the power to include in its
cease and desist order Mandel's officers,
representatives, agents and employees.

The cease and desist order here under
review is hereby ordered modified by
deleting therefrom subdivisions (b), (d}
and (e) of subsection 1 of A and all of
B.

The order as modified is affirmed.

Thomas Gorden TINKLE, Jr.,, Appellant,
v.

UNITED STATES of America,
Appellee.

William Moore PEGRAM, Appellant,
v,

UNITED STATES of America,
Appellee.

Nos. 15880, 15881.

United States Court of Appeals
Eighth Circuit.

April 10, 1958.

_ Prosécutions for entering bank with
intent to commit a felony, for carrying
away bank property in excess of $100
with intent to steal the same, with trans-
porting stolen securities exceeding $5,000
in value in interstate commerce and for
conspiring to commit such acts. From
adverse judgment of the United States
District Court for the Southern District
of Iowa, Henry N. Graven, J., the defend-
ants appealed. The Court of Appeals,
Vogel, Circuit Judge, held that where de-
fendant, who was financially capable of
employing his own counsel, declined court

appointed-counsel and by July 29th had
employed counsel for himself and his
wife and upon discovering conflict of in-
terests on August 10th or 11th, court al-
lowed attorney to withdraw as counsel
for defendant and on August 12th jury
was drawn and trial commenced on Au-
gust 14th, defendant did not waive his
right to be represented by counsel at be-
ginning of trial, and allowance of less
than a day and a half to employ counsel
and for counsel to prepare for trial in-
volving four charges and in which gov-
ernment used 74 witnesses, was unrea-
sonable and amounted to denial to de-
fendant -of right to be represented by
counsel,

Judgment reversed and remanded
as to such defendant and affirmed as to
other defendant.

1. Criminal Law €>=641(1)

Where defendant, who was financial-
ly capable of employing his own counsel,
declined court appointed counsel and by
July 29th had employed counsel for him-
self and his wife and upon discovering
conflict of interests on August 10th or
11th, court allowed attorney to withdraw
as counsel for defendant and trial com-
menced on August the 14th, defendant
did not waive his right to be represented
by counsel at beginning of trial, and al-
lowance of less than a day and a half to
employ counsel and for counsel to prepare
for trial involving four charges and in
which government used 74 witnesses, was
unreasonable and amounted to a denial to
defendant of right to be represented by
counsel. U.S.C.A.Const. Amends. 5, 6.

2. Criminal Law €=641(1)

Right to effective assistanee of coun-
sel is fundamental and may not be taken
away or impaired, though it may be
waived. U.8.C.A.Const. Amends. 5, 6.

3. Criminal Law €=369(2)

In prosecution for entering bank
with intent to commit a felony, for tak-
ing property belonging to bank in exeess
of §100 with intent to steal same, for
transporting in interstate commerce
stolen securities exceeding $5,000 in val-






