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48.

49,

50.

51.

52.

a) Is it the agency's position that as long as it slaps the label "consumers" onto industry
participants - whether the gig economy or any other industry -- then the FTC now has the
authority to regulate those industries' business practices?

Chair Khan, you testified at the hearing that you will work with the Bureau of Economics to
provide more guidance on how the FTC calculates monetary relief and civil penalties in
consumer protection matters.

a) Has that work started and when should we expect more guidance?

The practice of trying merger cases within the FTC administrative courts—where the FTC
almost always wins—has been reinstituted, even though administrative litigation is longer
and costlier than the prior practice of trying matters in U.S. District Courts, which 1s where
the Antitrust Division tries its cases. Even more perplexing is that in several key cases,
notably Illumina/Grail and Altria/Juul, the Commission not only overturned the
administrative judge, but in the case of Illumina/Grail, the Commission disregarded the
factual findings.

a) How is this an effective use of Commission resources?

In implementing the INFORM Consumers Act, would online marketplaces be permitted to
restrict public disclosure of seller names and contact information (and instead maintain a
written record of the information) when that information is confidential or a trade secret of
the online marketplace?

In implementing the INFORM Consumers Act, would the “online marketplace™ definition be
understood to exclude marketplaces that have contractual agreements with sellers to provide
customer service or be the initial point of contact for customer service?

In implementing the INFORM Consumers Act, would the definition of the term “seller”
understood to only apply to those companies or individuals who sell directly to consumers on
the online marketplace?
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The Honorable Jeff Duncan

I

10.

YL,

Do you agree that agency guidance should reflect agency thinking in the context of the law,
not the law itself?

For every FTC rulemaking since 1990, please identify the number of enforcement actions
that the agency had taken on the subject prior to the initiation of rulemaking proceedings?

You received a letter, dated April 12, 2023, from former FTC officials who express concern
about leaks that may have come from current FTC employees.

a) What steps are you taking to address these concerns?
b) Will you commit to referring the issue to OIG?

Do you believe in equal protection under the law? Assuming so, is the FTC not at risk of
violating merging parties’ constitutional rights by subjecting HSR notified mergers that go
before the FTC to the agencies administrative process, when under the law those transaction
could have easily gone to the DOJ and would be challenged without delay before the courts.

As part of the White House Blueprint for a Renters Bill of Rights, FTC committed to explore
ways to expand the use of its authority to take action against acts and practices it deems
unfairly prevent tenants, as consumers, from obtaining and retaining housing. Do you believe
the Agency has the authority to regulate operational aspects of housing such as eviction
which historically are regulated by the states? If so, where does that authority come from?

Many towns in small rural communities have become food deserts after the local grocery
store went out of business. Similarly, independent pharmacies have struggled to stay alive in
these remote areas as well. The grocers and pharmacists tell us its due to Big Box Stores and
PBMs that have forced them out of business. Can antitrust enforcement be used to stop this
trend? If so, why aren’t we doing it?

Is the Commission planning additional rulemaking related to “unfair methods of
competition™?

Has the Commission ever adopted a rule that proscribed only an “unfair method of
competition”?

Please explain, in detail, how your proposed ban on non-competes is both going to raise the
price of labor by approximately $300 billion and reduce health care costs by approximately
$148 billion, as those predictions appear to be inconsistent.

Do you agree that some worker noncompetes promote investments in the workforce? If so,
are any of those agreements procompetitive?

Does the Commission believe the proposed rule will harm small businesses? If not, does the
Commission dispute the arguments raised by the SBA Office of Advocacy?
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13.

14.

15

16.

| 78

18.

19.

20.

21.

22,

23

24,

25,

26.

If the Commission concludes that any of the alternatives discussed in the proposed rule are
preferable to its initial proposal, will it seek public comment on the revised rule?

When does the Commission intend to finalize its noncompete rulemaking?
Small businesses in rural communities, like the ones I represent, have been crushed by

dominant players. Instead of stretching its authority to ban noncompete clauses and to rewrite
privacy rules, what tools does the FTC have to support small businesses?

. On what date did you first consult with the DAEO on whether you needed to recuse yourself

from the Meta-Within matter?

At the conclusion of those consultations did the DAEO issue a recommendation, and if so,
what was that date?

What specifically did the DAEO recommend?

Are you aware of any instance in the history of the FTC where a chair, commissioner, or
FTC staff member chose to go against the recommendation of the DAEO?

Do you believe the Congress and the general public should know when a recommendation to
recuse oneself is issued by the DAEO and then not followed? If not, why?

Do you believe there is a difference between international cooperation and international
coordination? If so, what is that difference?

Is it appropriate to coordinate with a foreign jurisdiction during the investigation phase of a
merger or a unilateral conduct case? If so, what rationale justifies such coordination given
market dynamics are different, legal standards across jurisdictions vary, etc?

Is it appropriate to coordinate with a foreign agency to run out the clock on a proposed
merger?

Is it appropriate to avoid seeking a preliminary injunction to prevent a merger because the
FTC believes a foreign agency is holding up the transaction?

Does the FTC have a duty to persuade foreign jurisdictions from engaging in extraterritorial
activity?

The FTC seems proud of its cooperation agreements with foreign judications. If that is the
case, why are the comity arrangements not enforced and routinely ignored?

In your appearance before the House Appropriations subcommittee, in response to a question
about cooperation with foreign jurisdictions, you suggested that each enforcer needed to
follow its own laws and make its own decisions. If this is the case, how do you justify the
level of coordination on pending investigations.
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21,

28.

29,

30.

31;

32,

33.

34.

35.

36.

What role is the FTC trying to play in international trade discussions? How do its
positions support U.S. companies?

The FTC is asking for a large increase in budget and staffing. Why is the agency seconding
employees to help implement foreign regulations such as the Digital Markets Act, that
explicitly target U.S. companies and do not align with U.S. law?

In your engagements with European competition authorities about the DMA:

Have you had any conversations about an enforcement approach by them that only targets
U.S. companies? If so, can you discuss what official U.S. government position you shared
with them?

Have any of your discussions specifically covered the issue of potential enforcement against
Chinese companies?

If so, can you please share a list of any specific Chinese companies that were discussed in
these conversations?

Do you believe a DMA enforcement approach that only targets U.S. companies - and/or gives
Chinese companies a pass - will result in Chinese companies gaining a competitive
advantage?

The Biden Administration has made it a priority to stand up against authoritarian regimes and
promote democracy. Rule of law, due process, and procedural fairness are core American
values that are enshrined in our Constitution. You took an oath when you were sworn in that
reflects these very same commitments. Further the USMCA has a chapter to ensure
competition proceeding abide by due process norms. That agreement was ratified by the US
Congress on a bipartisan basis. That agreement is now the law. Why then have you been
trying to block USTR from tabling due process and procedural fairness provisions in future
trade negotiations, seek to disregard the sorts of USMCA congressional approved
commitments, and undermine the Constitution?

Yes or no: in the letter you sent to USTR back in late March raising objections to provisions
in IPEF, did you suggest that the provisions of the competition chapter somehow are an
obstacle to FTC competition investigations?

Yes or no, do you agree with the following statement: Due process may be inconvenient to
an agency, but it’s the law.

The law requires the DOJ and the FTC to "fish or cut bait” when reviewing an HSR merger.
When will you return to following the law and reinstate “early terminations” for mergers that
agency chooses not to issue a second request?



The Honorable Lina M. Khan
Page | 14

37.

38.

39.

40.

41.

42.

43.

Do you agree that, for merger guidelines to be effective, they must not ignore judicial
precedents? Will the revised guidelines avoid cherry picking out of date cases that fail to
capture economic understanding that have been developed in the past few decades?

Based on the U.S. Department of Commerce economic census data, recent studies have
found that economic concentration in the U.S. has largely remained flat or even declined over
the past two decades. How does this empirical evidence support your narrative that the U.S.
economy is overconcentrated or that concentration is even a reliable measure of competition?
After all, you can have highly concentrated industries that are highly competitive, and you
can have industries that are not concentrated but stagnant.

In an August 2021 letter to Senator Elizabeth Warren, you said that you were skeptical of
behavioral remedies to mergers, suggesting that rules governing the conduct of a company
subject to a consent order “pose significant administrability problems and have often failed to
prevent the merged entity from engaging in anticompetitive tactics”.

Isn’t it in consumers’ best interest for the FTC to accept behavioral remedies to allow the
procompetitive benefits of the merger to be realized, while protecting competition through a
behavioral restriction?

Isn’t there a risk that if the FTC is too categorical in its opposition to behavioral remedies
some transactions that help consumers may not happen?

The FTC’s Policy Statement on Prior Approval Provisions in Merger Orders says that the
FTC will “routinely require merging parties subject to a Commission order to obtain prior
approval from the FTC before closing any future transaction affecting each relevant market
for which a violation was alleged” and potentially other markets for a period of ten years.
Congress could have provided the FTC prior approval authority when it passed the Hart-
Scott-Rodino Act, but it did not. Under what authority does the FTC claim the ability to
demand prior approvals?

Competition law isn’t supposed to protect an industry’s dominant player. In light of that, I
find it curious that the FTC is taking action to protect Sony—which has 68 percent of the
global market for high-end video gaming consoles—from competition by attempting to block
Microsoft’s proposed acquisition of Activision-Blizzard-King. As you know, the Japanese
company Sony has been the most vocal opponent of that deal, and, remarkably, the FTC has
sided with Sony. Can you explain why the FTC thinks it is a good idea to use its resources to
protect the market share of an industry’s dominant player? Especially when that dominant
player is a foreign company?
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The Honorable Debbie Lesko

I

Do you acknowledge that with government enforcement as a backstop, industry self-
regulation promotes robust competition, can be more efficient than law enforcement and
provides boost to legitimate commerce?

Effective self-regulation programs also should have “teeth”, including referrals to the FTC,
correct?

Referrals from self-regulatory entities can actually save limited FTC staff resources and
should be prioritized, correct?

The Direct Selling Self-Regulatory Council was launched at the recommendation of the
Commission in 2019 to proactively monitor the direct selling marketplace for income and
product claims. The DSSRC has referred 22 cases to the FTC in its four years—although
Commission staff privately acknowledges receipt of the referrals, there is no further visibility
to the public nor industry into FTC actions on the referrals despite undertaking other
enforcement actions within the industry. Will you work with us and FTC staff to publicly
acknowledge and provide an update on these referrals if they are not subject to ongoing
enforcement actions?
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The Honorable Larry Bucshon

1. Chair Khan, one FTC product I am particularly concerned with is the Advance Notice of
Proposed Rulemaking on so-called “junk fees,” as its scope is quite broad. Would you
consider an optional product, like a life insurance policy or an unemployment policy on a
personal installment loan, a “junk fee™?
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The Honorable Kelly Armstrong

I

The Commission has brought a minimal number of enforcement actions under the authority
granted in the Better Online Ticket Sales (BOTS) Act. What circumstances have limited the
Commission’s enforcement actions related to the BOTS Act? Are there pending enforcement
actions related to the BOTS Act? What additional enforcement authority would assist the
Commission’s enforcement of the BOTS Act?

News reports indicate that the Commission may bring first enforcement actions in decades
under the Robinson Patman Act. Courts and the Commission have held the position that the
Act should be interpreted and applied in a manner consistent with other antitrust laws when
possible. What are the Commission’s views on the Robinson Patman Act? What are the
Commission’s views how the Robinson Patman Act fits with other antitrust laws? Are there
legislative changes to the Robinson Patman Act that would address inconsistencies with other
antitrust laws?

The Commission’s policy statement on Section 5 states that determining whether alleged
conduct is an unfair method of competition "does not require a separate showing of market
power or market definition,"” and that "the inquiry will not focus on the 'rule of reason’
inquiries" to distinguish between procompetitive and anticompetitive conduct. How will the
Commission decide what constitutes an unfair method of competition if it can avoid defining
markets and showing actual market power, and if it is not guided by rule of reason analysis?
How does the policy statement provide guidance to the business community when the
standard does not require a separate showing of market power or market definition™?

What sources or documentation is the Commission relying on for claims that consumers will
spend three fewer hour shopping for a vehicle if the Motor Vehicle Dealers Trade Regulation
Rule is promulgated? Why did the Commission fail to identify any such sources or
documentation in the Notice of Proposed Rulemaking (NPRM)?

Regarding the Motor Vehicle Dealers Trade Regulation Rule, the Commission states that
there were 62.1 million vehicle transactions in 2019. It is true that this figure includes fleet
sales (i.e., business-to-business sales) as well as private sales, both of which do not typically
involve a motor vehicle dealer? If so, does that alter the Commission’s estimates that the rule
would save consumers $31 billion annually?

Does the Commission’s cost-savings analysis on the Motor Vehicle Dealers Trade
Regulation Rule account for time and resources necessary to comply with the several
disclosures required for “add on” products? Please provide an estimate of the additional time
would be required for consumers to review and consider each disclosure.

Section 1.10 of the Commission’s procedural rules states: “Prior to the commencement of
any trade regulation rule proceeding, the Commission must publish in the Federal Register an
advance notice of such proposed proceeding.” Since the Motor Vehicle Dealers Trade
Regulation Rule 1s a “trade regulation rule”, why did the Commission fail to issue an
Announced Notice of Proposed Rulemaking (ANPRM)? Please explain how the issuance of a
Notice of Proposed Rulemaking (NRPM) is consistent with Section 1.10?
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8. Did any employee, Commissioner, or consultant engage or communicate with the Consumer
Financial Protection Bureau on the Motor Vehicle Dealers Trade Regulation Rule prior to it
being proposed on July 13, 20227 If so, please provide the dates.

9. In March 2022, Sen. Warren sent a letter urging the Commission to "immediately begin a
review of the laws regulating automobile sales and begin the rulemaking process to improve
consumer protections and pricing practices in this industry.” Please provide a copy of the
Commission’s response to Sen. Warren’s March letter and/or provide details regarding any
briefing provided Sen. Warren’s office for the record.
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The Honorable Rick W. Allen

I

Cleaning products are essential to public health and quality of life and consumers have a
right to know, understand, and trust the ingredients in the products they bring into their
homes.

However, the lack of a federal labeling standard for cleaning products makes it challenging
for consumers to access ingredient information important to their families.

How would a uniform labeling standard on cleaning product’s ingredient communication
benefit consumers in terms of the ability to access clear, reliable information regardless of
where they live or how they purchase cleaning products?
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The Honorable Russ Fulcher

The proposed “Motor Vehicle Dealers Trade Regulation Rule” claims 1t will save consumers
$31 billion, while only imposing $1.4 billion in regulatory costs.

The entirety of these savings is based on FTC’s claim that consumers will spend 3 fewer
hours shopping for a vehicle. The Commission arrives at that figure by taking the number of
vehicle transactions in 2019, which it states is 62.1 million, multiplying it by three, and then
multiplying that sum by $22.20, which is the value of non-work time for the average U.S.
worker.

The three hours of savings is based on the Commission’s “assumption” that the proposed rule
will save consumers 3 hours. The rule cites no support for this assumption. If your assumption
is wrong, the entirety of your savings would be illusory.

1. Chair Khan: What sources or documentation does the Commission have for this assumption?

2. Chair Khan: Why did the Commission fail to identify any such sources or documentation in
the Notice of Proposed Rulemaking (NPRM)?

The 62.1 million vehicle transaction figure includes fleet sales (i.e., business-to-business
sales) as well as private sales that do not involve motor vehicle dealers. The actual number of
vehicle deliveries for the period upon which the Commission based this figure (2019) is less than
43 million. Consequently, the consumer savings figure the Commission touts to the public is
overstated.

3. Chair Khan: Why did the Commission include in its cost savings calculation millions of
transactions that have no relationship to the proposed rule?

Your rule also mandates up to four new disclosures for car buyers to sign related to “add-on”
products. As we all know, burdening consumers with more government paperwork adds time.

4. Chair Khan: Did your “assumption” factor in that your own rule will cost consumers more
time in the showroom?

5. Chair Khan: Using the Commission’s calculation of the value of a consumer’s nonwork time,
can you provide an estimate of how much the added paperwork mandated under the proposed
rule will cost consumers?

In response to a question for the record by Sen. Cruz last year, you stated, “For a recent and
exceptionally well-done example of an economic analysis that FTC economists played a leading
role in formulating, I recommend to you the notice of proposed rulemaking concerning a Motor
Vehicle Dealers Trade Regulation Rule.” The billion dollar-plus regulatory cost of this rule is
real.

Your economic analysis of the proposed rule is based on inflated figures and an unsupported
“assumption” of consumer savings, which may or may not materialize.
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6. Chair Khan: Is this what passes in the FTC now for an “exceptionally well-done example of
an economic analysis” — an analysis based on inflated data and an assumption, supported by
no economic data?

Section 1.10 of the FTC’s procedural rules states: “Prior to the commencement of any trade
regulation rule proceeding, the Commission must publish in the Federal Register an advance
notice of such proposed proceeding.”

7. Chair Khan: Since the proposed “Motor Vehicle Dealers Trade Regulation Rule” is a “trade
regulation rule”, why didn’t the FTC first issue an Announced Notice of Proposed
Rulemaking (ANPRM)?

8.  Chair Khan: Did the FTC violate its own rules by not issuing an ANPRM?

a) Ifnot, explain how the Commission’s issuance of an NPRM in this matter is consistent
with Section 1.10 of the FTC’s procedural rules.

Last year, a bipartisan letter led by my colleague Chris Pappas of New Hampshire signed by
29 House members was sent to you asking that the 60-day comment period be reopened for an
additional 60 to 90 days. Even the Small Business Administration’s Office of Small Business
Advocacy supported extending the comment period. This request was denied.

9. Chair Khan: Can you provide me with a list of all the rulemakings where the comment period
was extended and another list of all the rules where extending the comment period was
denied and designating whether they were ANPRMs or NPRMs (“Notice of Proposed Rule-
making”) during your tenure?

Your proposed rulemaking purports to help consumers, yet none of the new paperwork
requirements it foists on car buyers has been tested. It is my understanding — and basic due
diligence would suggest — that when a federal agency is going to mandate marketplace changes
that affect consumers, the agency will beta test those changes to ensure that they are beneficial.

For example, the FTC was part of a multiagency, multiyear effort that concluded in 2009 to
create model privacy disclosures under Gramm-Leach-Bliley. That effort involved quantitative
testing of consumers.

Additionally, in 2008, the Federal Reserve Board conducted extensive consumer testing to
review the effectiveness of consumer disclosures about mortgage broker fees.

10. Chair Khan: Wouldn’t it have been prudent to consumer test the FTC’s proposed paperwork
requirements before proposing them, to see if they work as intended?

11. Chair Khan: Since you don’t know whether your new government paperwork requirements
will work, if these new paperwork requirements wind up confusing customers, what
contingency plan has the FTC developed to correct its mistake?

The current head of the Consumer Financial Protection Bureau, Rohit Chopra, took that post
after resigning from the FTC in 2021.
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12. Chair Khan: What consultations, communications, or other coordination did the FTC’s
employees, or its consultants have with the Consumer Financial Protection Bureau related to
the Motor Vehicle Dealers Trade Regulation Rule before it was proposed on July 13, 20227
And if so, please provide the dates.

In March 2022, Sen. Warren sent you a letter urging the FTC to "immediately begin a review
of the laws regulating automobile sales and begin the rulemaking process to improve consumer
protections and pricing practices in this industry.”

13. Chair Khan: Is this proposed rulemaking in response to the Senator’s request?

14. Chair Khan: Can you provide a copy of the FTC’s response to Sen. Warren’s March letter
and/or provide details regarding any briefing you provided Sen. Warren’s office for the
record?

This proposed regulation will cost $1.4 billion, and these costs will be borne primarily by the
consumer in the form of high prices for vehicles. This cost is made worse particularly for
consumers in rural areas where dealerships are less available, and choice is harder to provide.

Last week, the Biden administration put out a rule that would “gas stove™ affordable vehicles,
by raising the average upfront per-vehicle cost by $1,400 in model year 2032°,

15. Is the FTC mindful of what impact the proposed Motor Vehicle Dealer Trade Regulation
Rule will have on inflation, or how taken together the costs of these rules will price millions
of working Americans entirely out of the new car market?
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The Honorable Diana Harshbarger

1. The financial survival of independent grocers and pharmacies is often tied to the health of
rural communities, which often rely on family-owned grocers and pharmacies for basic
necessities like food and medicine. What has the FTC studied, and concluded, in terms of
allegations of conflicts of interest, anti-competitive conduct, and marketplace distortions,
which disproportionately impact our constituents and these essential businesses in our rural
communities?

2. It’s been over a year since the FTC initiated its study of supply chain issues in the grocery
markets and the study of PBMs. I certainly hope the study will address whether
consolidation with PBMs and in the food retail sector make it impossible for smaller
independent competitors to survive. We know that many rural communities rely on small
independent grocers and pharmacies to get access to basic necessities. When do you expect
to complete that report?

Bloomberg recently reported, based on data obtained through a FOIA request, that 71 FTC
“line staff” attorneys at the GS-15 pay level left between 2021 and 2022, the highest number of

such departures in 20 years.

3. What is the role of your front office in the hiring decisions for replacement of these career
positions?

a) Are there ideological litmus tests, or a requirement to come from certain prior jobs -- at
plaintiffs' firms, or having worked in private practice with current Antitrust Division

leadership?

b) Has your front office ever consulted with Capitol Hill when determining whether to hire a
career staffer?

¢) Has your office ever consulted with the White House Office of Presidential Personnel
when determining whether to hire a career staffer?

4. Would you please share all correspondence related to hiring of FTC personnel between your
current and prior Chief’s of Staff and:

a) Any House or Senate Member and/or House or Senate staffer?
b) The White House Office of Presidential Personnel?
¢) Any hiring authority within the Federal Trade Commission?
5. Rulemakings on privacy and non-competes tread on what should be legislative turf and will
leave gaps where the FTC lacks jurisdiction. What is the rationale for the FTC to act as a

quasi-legislature, instead of as an expert agency advising Congress?

Commissioner Wilson’s resignation expressed concern with the FTC’s “willful disregard of
congressionally imposed limits on agency jurisdiction” and abuse of power.
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The FTC’s Policy Statement on Prior Approval Provisions in Merger Orders 1s
simultaneously an end run around congressionally imposed limits on the FTC’s authority and an
abuse of power.

The statement says that the FTC will “routinely require merging parties subject to a
Commission order to obtain prior approval from the FTC before closing any future transaction
affecting each relevant market for which a violation was alleged” and potentially other markets
for a period of ten years.

Congress could have provided the FTC prior approval authority when it passed the Hart-
Scott-Rodino Act, but it did not.

6. Am [ correct that the HSR Act provides the FTC with an opportunity to review mergers
before they close, and if appropriate, seek a court order to enjoin a merger that would
substantially lessen competition?

7. The HSR Act does not grant the FTC the ability preapprove mergers, correct?

8. Under what authority does the FTC claim the ability to demand prior approvals?

9. Beyond reviewing and updating the FTC Franchise Rule, do you intend to pursue a rule
governing the franchise relationship?

10. How does the FTC-NLRB memorandum of understanding affect the FTC’s review of
franchise issues, particularly at a time when the NLRB is finalizing a rule to upend the
franchise relationship?

11. Does the Commission have authority to grant a private right of action to franchisees under
the FTC Act?
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The Honorable Janice Schakowsky

1. Chair Khan, you have been vocal about the need for the FTC to broaden its review of
mergers and acquisitions to focus not just on how a deal affects consumer welfare, but also
how it affects the overall competitive landscape of an industry. What about how deals affect
employees? Does the FTC consider the impact that mergers or acquisitions have upon
employees when deciding whether to take enforcement action?

2. Rebate walls create de facto exclusivity, similar to one of the counts alleged in FTC v.
Qualcomm, which forecloses biosimilars from market access. Given that the FTC is
investigating pharmacy benefit managers (PBMs), are there specific areas you feel Congress
should direct the FTC to investigate? Should Congress advocate for immediate action under
Section 5 of the FTC Act?

a) Ifa PBM demands a larger rebate, pharmaceutical companies often proceed to offset this
demand by increasing the price of their drugs. What impact do high drug rebates have on
patient costs - specifically as it relates to insurance premiums and copayments?

b) How can PBMs prioritize patients over profits and get Humira biosimilars on formulary
tiers that are affordable and unrestricted for patients to achieve maximum cost-savings for
patients, instead of using them as leverage for larger rebates? For example, brands may
have an opaque agreement that guarantees volume in exchange for a retroactive rebate at
the end of the year, taking decision-making away from patients and providers, and
disallowing multiple points of competition from biosimilars.

3. In the past year, two biosimilars have launched with dual pricing strategies, both with a low
wholesale acquisition cost (WAC) and a high WAC. (Biocon Semglee Biosimilar Insulin and
Amgen Amjevita Biosimilar Humira). Why is that? What happens to the employer and
patient costs between a low WAC and a high WAC product?

a) Recent data shows that some plans actually require patients to step through the high-
priced version of the biosimilar to get to the lower-priced biosimilar. There’s no clinical
benefit for the patient under this setup, so what would be the reasoning behind this?

b) What should be done to ensure the PBMs adopt the lower-cost biosimilar? If patients are
driven to the higher-priced option, they lose out on the true savings associated with
biosimilar options.
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The Honorable Debbie Dingell

In addition to geolocation data, the testimony at the TikTok hearing also caused me to be

very concerned about another way some platforms are collecting sensitive consumer data that
could jeopardize privacy: collecting users’ keystroke and browser history. It’s horrifying to think
that if someone searches in a social media app for reproductive health care information, social
media companies might be sharing that search history with third parties.

1.

Chairwoman Khan, has the FTC brought cases or investigated how companies collect,
process, and transfer consumer’s keystroke and browser history?

Chairwoman Khan, do you know if it is possible for data brokers to buy or otherwise obtain
this keystroke and browser history from social media platforms?

Mega-corporations like Amazon wield tremendous power over vast networks of contractors

and subcontractors, while maintaining the illusion that these are “independent™ entities.
Companies exert this control without bearing the direct responsibilities of a formal employer,
driving down wages and working conditions, through contracts known in as “vertical restraints.”

3. Chairwoman Khan, does the FTC have any plans to study, investigate, and address the

potential harms posed by these types of vertical restraint arrangements throughout the
economy?

Chairwoman Khan, would you agree that when a company like Amazon self-preferences and
forces sellers on its platform to use Amazon’s or its contractors’ logistics services, like
warehousing and delivery—which are not unionized—this can undermine the ability of
independent and unionized companies like UPS to compete? Does the FTC have any legal
tools to combat this sort of self-preferencing? Would a new statutory prohibition on such
self-preferencing help to clarify and strengthen current law in this area?
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The Honorable Robin Kelly

Thank you for taking the time to testify at the U.S. House of Representatives Committee on
Energy and Commerce Subcommittee on Innovation, Data, and Commerce hearing entitled,
“Fiscal Year 2024 Federal Trade Commission Budget”. Please accept these questions for the
record.

At the end of President Trump’s term in December 2020, the Federal Trade Commission
(FTC) asked several tech and video streaming companies, including Facebook, Twitter and
TikTok, to answer questions about how they collect and use personal information, about their
advertising practices, and about how their apps affect children and teens.

Since then, several of these companies have had controversies — including a Facebook
whistleblower warning us about the dangers of Facebook and Instagram to children and efforts to
restrict access to TikTok — but the FTC still has not released a report on its findings more than
two years later.

While Congress has held its own hearings on these topics, the benefit of an FTC report into
how these companies treat the privacy of its users would be greatly beneficial to efforts to enact

legislation that will protect Americans of all ages.

1. Chair Khan, I realize this began prior to your term but can we expect a report from the FTC
soon?

2. Can you commit to a specific date by which the FTC will release its report?
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The Honorable Lori Trahan

1. Chair Khan, in January 2022, the FTC in partnership with the DOJ, launched a Joint Public
Inquiry Aimed at Modernizing Merger Guidelines to Better Detect and Prevent
Anticompetitive Deals. It is expected that the merger guidelines will consider the impact of
mergers in labor markets. How is the agency thinking through the important role that
collective bargaining agreements or labor peace agreements play in improving wages and
working conditions in labor markets?
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The Honorable Yvette Clarke

Chair Khan, last year, the Appropriations Committee directed the FTC to brief their
Committee on recommendations for programs or initiatives that could help educate
consumers about the potential harm caused by disinformation, misinformation, and
deepfakes, and help certify the authenticity and origin of online content. Have you provided
that briefing, and if not, can you commit to providing my office, and any members of this
Committee that wish to join, the briefing?

Chair Khan, a large part of your tenure as Chair has been dedicated to combatting unlawful

power imbalances, where corporations have monopoly or monopsony power in a market. One of
the power imbalances I'm highly concerned about is in workers' ability to organize and form
unions. Our current labor law is clearly not up to the task to protect workers' rights when over 70
percent of Americans approve of unions, but only 10 percent of workers are actually union

members.

2

Would you agree that unionizing can strengthen workers' ability to combat monopsony
power?

Does the FTC consider legally binding contractual obligations that would better protect
workers' ability to organize free from employer interference--like those agreed to

by Microsoft and the Communications Workers of America--in reviews of mergers and
acquisitions?

. Commissioners, the FTC announced a draft agreement with Mastercard on its refusal to deal

fairly with competitors on debit card transactions. With the comment period now closed, can
you provide us some perspective on what the FTC found regarding Mastercard’s actions and
when a final decree might be published in that matter?

. There are similar concerns regarding Visa’s actions to block debit card competition. It has

been publicly reported that the Department of Justice was investigating Visa on antitrust
grounds for those activities. Has the FTC looked into those claims or do you have plans to do
s0?

. Commissioners, smart assistants, like Alexa and Google Home, are now common in our

homes and can be integrated with third-party smart devices such as thermostats, light and
audio, and home security systems. For example, a consumer may want to use Alexa to control
their smart thermostat. However, consumers are often unaware of what information or even
how much information may be shared by their third-party smart device with their voice
assistant/smart home hub.

. Would you agree that changing what data is required to be shared for integration without

consumer consent unreasonably jeopardizes consumers' privacy and has the potential to be
deemed an unfair or deceptive practice?
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Attachment 2—Member Requests for the Record

During the hearing, Members asked you to provide additional information for the record, and
you indicated that you would provide that information. For your convenience, descriptions of
the requested information are provided below.

The Honorable Jeff Duncan

During your testimony, you promised me a letter that you and DOJ Assistant Attorney
General for Antitrust Jonathan Kanter sent to USTR objecting to the Competition and Digital
Trade Chapters of the Indo-Pacific Economic Framework for Prosperity (IPEF). I still await a
copy of that letter.

The Honorable Gus M. Bilirakis

When asked if you would commit to working with the Bureau of Economics to issue a
monetary policy statement to shed more light on how the FTC calculates monetary relief and
civil penalties in consumer protection matters, you stated that you would provide more
information about how the FTC makes those calculations.

The Honorable Kat Cammack

According to the Inspector General's report titled, “Audit of the Federal Trade Commission’s
Unpaid Consultant and Expert Programs,” you expanded the agency's use of unpaid
consultants and experts. How many consultants were added to the FTC after your
confirmation?

Please provide copies of the communications from these consultants to you, your office, and
your staff.

During questioning, you indicated that the agency would have initiated contact with
prospective unpaid consultants since these were specific needs that the FTC was looking to
fill. You indicated that you received approval from the FTC's Office of General Counsel
ethics team to do this. Please provide the written approval.
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May 9, 2023

The Honorable Rebecca Kelly Slaughter
Commissioner

Federal Trade Commission

600 Pennsylvania Avenue, N.W.
Washington, D.C. 20580

Dear Commissioner Slaughter:

Thank you for appearing before the Subcommittee on Innovation, Data, and Commerce on
Tuesday, April 18, 2023, to testify at the hearing entitled “Fiscal Year 2024 Federal Trade Commission
Budget.”

Pursuant to the Rules of the Committee on Energy and Commerce, the hearing record remains

open for ten business days to permit Members to submit additional questions for the record, which are
attached.

To facilitate the printing of the hearing record, please respond to these questions with a
transmittal letter by the close of business on Tuesday, May 23, 2023. Your responses should be mailed to
Jessica Herron, Legislative Clerk, Committee on Energy and Commerce, 2125 Rayburn House Office
Building, Washington, DC 20515 and e-mailed to [ BNGINN < mail house.gov.

Thank you again for your time and effort preparing and delivering testimony before the
Subcommittee.

Sincerely,

ﬂ@m;

Gus M. Bilirakis
Chair
Subcommittee on Innovation, Data, and Commerce

cc: Jan Schakowsky, Ranking Member, Subcommittee on Innovation, Data, and Commerce
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Attachment 1 —Additional Questions for the Record

The Honorable Cathy McMorris Rodgers

1. Seven states (CA, CO, CT, IA, VA, UT, and IN) have already enacted broad consumer data
privacy laws. Laws in two of those states (CA and VA) have already taken effect, and laws in
three more states (CO, CT, and UT) are set to take effect later this year. How does this
expanding legal patchwork impact small and medium-sized businesses and individual
consumers?

a) What benefits would a broad federal consumer data privacy law have for legitimate
businesses, especially small and medium-sized businesses, who will need to comply with
multiple differing regimes, and individual consumers?

b) To what extent are you concerned with dormant commerce clause vacating state laws as
they impact interstate commerce?

c) Relative to the state of California, if there were one state enforcement authority with
which to confer on its state privacy law, who would that be?

2. In addition to the broad consumer data privacy laws, states have been considering (while
some have passed laws including Washington and Illinois) and enacting sectoral legislation
that ranges from quite narrow to quite broad and covers a variety of data, including health-
related data, biometric data, and data pertaining to children’s and teens’ online activities.

a) What challenges does this state-level sectoral privacy patchwork pose to organizations
and individuals?

b) How would enacting broad federal consumer data privacy legislation help address these
challenges?

Given the global nature of the internet and the digital economy, enabling safe, secure,
efficient, and privacy protective cross-border data flows is crucial.

¢) To what extent are you consulting with Secretary of Commerce Raimondo on the
ramifications of balkanization of state laws and what is means for our international
standing?

d) How would federal consumer data privacy legislation help facilitate safe, secure,
efficient, and privacy protective cross-border data flows?



The Honorable Rebecca Kelly Slaughter
Page |2

The Honorable Gus M. Bilirakis

10.

11.

12

13,

14.

I3,

16.

17.

18.

Who at the FTC has authority to initiate an investigation of a business?
Do commissioners have to vote to initiate an investigation of a business?
Do you know how many investigations of a business are currently underway?

Do you know how many investigations of a business have been initiated since the beginning
of the year?

Is there a periodic list prepared to inform each commissioner of the specific investigations
under way?

a) If not, why not?
How would a commissioner discover which businesses are under investigation?
Is there information controlled by a bureau that a commissioner may not review?
What types of information are not shared with commissioners?
Who at the FTC has authority to seek a court order against a business?
Do commissioners have to vote to seek a court order against a business?
Do you know how many court orders the FTC has sought against businesses in the past year?

Do you know how many court orders against businesses have been sought since the
beginning of the year?

[s there a periodic list prepared to inform each commissioner of the specific court orders
sought against businesses?

a) If not, why not?

In each instance when the FTC seeks a court order against a business, 1s there a public record
of the court order, or are they sometimes granted under seal?

How would a commissioner discover which court orders the FTC has sought and the
outcome of those requests?

Does the FTC ever seek to appoint a receiver for the assets of a business?
How does the FTC decide whom to appoint as a receiver?
Must commissioners approve the appointment of a receiver?

Is there an approved list of potential receivers at the FTC?
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19. Please provide the Committee with a list of all receivers the FTC has appointed since January
2021.

20. Please provide the Committee with a list of all receivers the FTC has approved since January
2021.

21. Please provide the Committee with every contract used to retain a receiver since January
2021.

22. Please provide the Committee with the compensation received by each receiver as a result of
its FTC approved receiver status since January 2021.

23. Please provide all FTC documents explaining how the FTC has statutory authority to seek in
federal court disgorgements from businesses.

24. Please provide all FTC documents explaining how the FTC has statutory authority to seek in
federal court disgorgements from a specific business without representation of that business
in court.

25. Please provide all FTC documents explaining how the FTC has statutory authority to seek
disgorgements from businesses under Section 19.

26. Please provide all FTC documents explaining how the FTC has statutory authority to seek
disgorgements from businesses under Section 13.

27. Please provide all FTC documents explaining how the FTC has statutory authority to seek in
federal court the appointment of a receiver for a business.

28. Please provide all FTC documents explaining how the FTC has statutory authority under
Section 19 to seek in federal court the appointment of a receiver for a business.

29. Please provide all FTC documents explaining how the FTC has statutory authority under
Section 19 to seek in federal court the appointment of a receiver for a business without
representation of that business in court.

30. Please provide a list since January 2021 of each instance in which the FTC has employed
Section 19 in federal court to seek the appointment of a receiver for a business.

31. Please provide a list since January 2021 of each instance in which the FTC has in federal
court sought the appointment of a receiver for a business without reference to Section 19.

32. Please provide a list since January 2021 of each instance in which the FTC has employed
Section 19 in federal court to seek the disgorgement of assets from a business.

33. Please provide a list since January 2021 of each instance in which the FTC has in federal
court sought the disgorgement of assets from a business without reference to Section 19.
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34. Please provide a list of each case in which Section 19 by the FTC was referenced in court

cases from 2015-2020. Please indicate in which of those cases Section 19 was cited as the
only basis for (a) appointment of a receiver for a business; and (b) for disgorgement of assets
from a business.

The Honorable Jeff Duncan

1.

Are you aware of any DAEO recommendation to Chair Khan in the Meta-Within matter?

Were you aware that Commissioner Wilson made clear she should resign if you went
forward and redacted her dissent? If so, approximately, when did Commissioner Wilson
make you aware?

How do you justify silencing Commissioner Wilson to help Chair Khan avoid any
embarrassment and scrutiny over her decision to not recuse herself?

Are you aware of any instance in the history of the FTC where a chair, commissioner, or
FTC staff member chose to go against the recommendation of the DAEO?

Do you believe the Congress and the general public should know when a recommendation to
recuse oneself is issued by the DAEO and then not followed? If not, why?

Given that all of this has become public, do you regret your decision to deeply undermine the
bipartisan nature of the agency, engage in cover up to prevent Chair Khan from having to
justify her own decisions, and push out Commissioner Wilson, a presidential appointed,
Senate confirmed senior government official?

On February 13, 2023, President Biden renominated you to another term. Leading up to that
announcement, were there any conversations about your renomination and your decision to
support Chair Khan’s decision to not recuse herself or your decision to redact Commissioner
Wilson? If so, what was the nature of those conversations?

Do you support due process and procedure fairness obligations in trade agreements?
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The Honorable Kelly Armstrong

I

The Commission has brought a minimal number of enforcement actions under the authority
granted in the Better Online Ticket Sales (BOTS) Act. What circumstances have limited the
Commission’s enforcement actions related to the BOTS Act? Are there pending enforcement
actions related to the BOTS Act? What additional enforcement authority would assist the
Commission’s enforcement of the BOTS Act?

News reports indicate that the Commission may bring first enforcement actions in decades
under the Robinson Patman Act. Courts and the Commission have held the position that the
Act should be interpreted and applied in a manner consistent with other antitrust laws when
possible. What are the Commission’s views on the Robinson Patman Act? What are the
Commission’s views how the Robinson Patman Act fits with other antitrust laws? Are there
legislative changes to the Robinson Patman Act that would address inconsistencies with other
antitrust laws?

The Commission’s policy statement on Section 5 states that determining whether alleged
conduct is an unfair method of competition "does not require a separate showing of market
power or market definition," and that "the inquiry will not focus on the 'rule of reason’
inquiries" to distinguish between procompetitive and anticompetitive conduct. How will the
Commission decide what constitutes an unfair method of competition if it can avoid defining
markets and showing actual market power, and if it is not guided by rule of reason analysis?
How does the policy statement provide guidance to the business community when the
standard does not require a separate showing of market power or market definition™?

What sources or documentation is the Commission relying on for claims that consumers will
spend three fewer hour shopping for a vehicle if the Motor Vehicle Dealers Trade Regulation
Rule is promulgated? Why did the Commission fail to identify any such sources or
documentation in the Notice of Proposed Rulemaking (NPRM)?

Regarding the Motor Vehicle Dealers Trade Regulation Rule, the Commission states that
there were 62.1 million vehicle transactions in 2019. It is true that this figure includes fleet
sales (i.e., business-to-business sales) as well as private sales, both of which do not typically
involve a motor vehicle dealer? If so, does that alter the Commission’s estimates that the rule
would save consumers $31 billion annually?

Does the Commission’s cost-savings analysis on the Motor Vehicle Dealers Trade
Regulation Rule account for time and resources necessary to comply with the several
disclosures required for “add on” products? Please provide an estimate of the additional time
would be required for consumers to review and consider each disclosure.

Section 1.10 of the Commission’s procedural rules states: “Prior to the commencement of
any trade regulation rule proceeding, the Commission must publish in the Federal Register an
advance notice of such proposed proceeding.” Since the Motor Vehicle Dealers Trade
Regulation Rule is a “trade regulation rule”, why did the Commission fail to issue an
Announced Notice of Proposed Rulemaking (ANPRM)? Please explain how the issuance of a
Notice of Proposed Rulemaking (NRPM) is consistent with Section 1.10?
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8. Did any employee, Commissioner, or consultant engage or communicate with the Consumer
Financial Protection Bureau on the Motor Vehicle Dealers Trade Regulation Rule prior to it
being proposed on July 13, 20227 If so, please provide the dates.

9. In March 2022, Sen. Warren sent a letter urging the Commission to "immediately begin a
review of the laws regulating automobile sales and begin the rulemaking process to improve
consumer protections and pricing practices in this industry.” Please provide a copy of the

Commission’s response to Sen. Warren’s March letter and/or provide details regarding any
briefing provided Sen. Warren’s office for the record.
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The Honorable Rick W. Allen

1.

Cleaning products are essential to public health and quality of life and consumers have a
right to know, understand, and trust the ingredients in the products they bring into their
homes.

However, the lack of a federal labeling standard for cleaning products makes it challenging
for consumers to access ingredient information important to their families.

How would a uniform labeling standard on cleaning product’s ingredient communication
benefit consumers in terms of the ability to access clear, reliable information regardless of
where they live or how they purchase cleaning products?
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The Honorable Yvette Clarke

I

Commissioners, the FTC announced a draft agreement with Mastercard on its refusal to deal
fairly with competitors on debit card transactions. With the comment period now closed, can
you provide us some perspective on what the FTC found regarding Mastercard’s actions and
when a final decree might be published in that matter?

There are similar concerns regarding Visa’s actions to block debit card competition. It has
been publicly reported that the Department of Justice was investigating Visa on antitrust
grounds for those activities. Has the FTC looked into those claims or do you have plans to do
s0?

Commissioners, smart assistants, like Alexa and Google Home, are now common in our
homes and can be integrated with third-party smart devices such as thermostats, light and
audio, and home security systems. For example, a consumer may want to use Alexa to
control their smart thermostat. However, consumers are often unaware of what information
or even how much information may be shared by their third-party smart device with their
voice assistant/smart home hub.

Would you agree that changing what data is required to be shared for integration without
consumer consent unreasonably jeopardizes consumers' privacy and has the potential to be
deemed an unfair or deceptive practice?
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