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CHAl RPERSON KHAN:  Hel | o,
everybody. Wlconme. M nane is Lina Khan, and
|"mchair of the Federal Trade Comm ssi on.
Thank you so much for joining today's public
forum

As you all know, |ast nonth the
Federal Trade Conmm ssion proposed a new rule
t hat woul d ban enpl oyers from i nposi ng
nonconpete cl auses on their workers. Today,
we'll be holding a public forumto hear
directly fromworkers, business owners,
I nvestors, and others to |earn nore about their
experiences with these contractual terns.

Nonconpetes were | ong assuned to
apply mainly to high-1level executives wth
access to sensitive corporate information, but
their use has significantly expanded in the
past few decades, now bi ndi ng about one in five
Ameri can workers across inconme and job | evels.

By desi gn, nonconpetes close off a
wor ker's nost natural alternative enpl oynent
options, which are jobs in the sane
professional field or geographic area.

Nonconpetes can hinder a worker's ability to
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pursue better opportunities, even harm ng those
who are not personally bound by one. Notably,
the FTC has estinmated that the proposed rule
coul d increase workers' earnings by $250
billion to $296 billion per year.

Nonconpet es al so keep peopl e | ocked
into jobs that m ght not be the best job for
them Research shows that our whole econony is
nore productive when workers can natch better
Wi th jobs and conpanies that can match better
with workers in turn. A recent poll suggests
t hat nonconpetes can prevent this from
happeni ng. According to the poll, two in five
Anericans would be nore likely to search for a
new job if enployers were prohibited from using
nonconpet es.

In the aggregate, we see evi dence
t hat nonconpetes are stifling innovation,
ent repr eneurshi p, and new busi ness fornation.
Locki ng workers into jobs can prevent enployers
fromhiring qualified workers, enabling
domnant firnms to close off the market to new
rivals and underm ning heal thy conpetition.

The Conmm ssion's proposal
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prelimnarily binds that nonconpetes are an
unfair nmethod of conpetition and viol ate
Section 5 of the FTC Act. Because enpl oyers
often try to use nonconpetes even when they're
unenforceable, the rule would require conpanies
to proactively notify workers that are
currently subject to nonconpetes and | et them
know that those restrictions are now voi d.

Thi s proposal draws on deep
expertise that the FTC has been buil di ng
t hrough pursuing enforcenent actions, studying
enpirical evidence, and review ng comments from
t he public.

Today's forum and the public
comment period are critical to our efforts.
The proposed rule that we've put out is just a
proposal, and before we can finalize the rule,
we need to closely review the public input and
coments that we receive to nake sure any fi nal
proposal reflects what we've received in the
record. So what we hear fromyou-all both
today as well as through any witten coments
in the public docket really matters.

Qur proposal lays out sone specific
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guestions that we're especially eager to
recei ve feedback on, as well as sone
alternative proposals that we' re considering.
I"'mthrilled that we've already received an
out pouring of public coments and encour age
t hose who haven't yet submtted one to consider
doi ng so.

Today we're going to continue
bui l ding on this public record by convening a
panel of nmarket participants. W wll also
hear from ny col |l eagues, Conm ssi oner Sl aughter
and Conmi ssi oner Bedoya, whose expertise and
| eadership on this issue have been instrunent al
I n devel oping this proposal.

The forumw Il also include remarks
from nmenbers of the public who have signed up
to provide comments. | understand we've really
received a lot of interest for people to cone
speak, and we coul dn't accommpdat e everybody;
but as | nentioned, our public docket renains
open, so anybody who couldn't join us
virtually, please do consider submtting a
witten comment.

I'"'mso grateful to the FTC staff
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for their thorough work on this, and |I'mal so
appreci ative of the schol ars, advocates, and
journalists whose work really shed Iight on the
preval ence of use of nonconpetes across the
econony and really hel ped drive forward this
pr oposal .

["l'l now turn it over to Marie Choi
fromthe FTC s Ofice of CGeneral Counsel to
provide a brief overview of the rul enaking
process before we start with today's panel.

Mari e, over to you.

M5. CHO : Thank you, Chair Khan.

Good afternoon, everyone.

['lI'l be speaking briefly about
public comments. [|'Il first explain howthe
publ i c comment process works by giving you sone
context about how it fits into the greater
rul emaki ng process, then I'll explain how
public comments informthe agency's
deli berations. So first let's talk about the
rul emaki ng process.

For the potential rule to ban
nonconpete clauses there are three main steps.

The first step is to issue a notice of proposed
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rul emaki ng or NPRM  That has al ready been
done. The NPRM was first published in the
Federal Register on January 19th, 2023.

The second step is the public
coment period, which is where we are now. The
easiest way to file comments is online at
regul ations. gov, and you can al so read comments
subm tted by other people there.

The comrent period will close on
March 20th, and all comments nust be received
on or before that date. The FTCwll read and
consider all coments submtted during the
comrent period before deciding what to do next.

| f FTC decides to nove forward with
the rule, the third and |ast step will be to
publish a final rule notice in the Federal
Regi ster. The FTC s decision will be based on
t he rul emaki ng record, which consists not only
of comments but al so studies and ot her
i nformation collected by the agency as it
devel oped the rule.

Now | ' m going to explain how
coments informthe agency's deliberations.

Public comments are an inportant part of the
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rul emaki ng process. They give all people an
opportunity to have a say in the FTC s proposed
rule. This is a great way for the FTC to hear
directly fromyou and anyone el se who woul d be
af fected by the proposed rule.

Everyone is wel cone to coment:

I ndi vi dual s, workers, enployers, snmall

busi nesses, | arge busi nesses, trade
associ ati ons, researchers, academ cs, and so
on.

Havi ng many comments from a diverse
group of people and businesses will help the
agency nake a nore infornmed decision. Over
5, 000 peopl e have al ready commented on the
NPRM and nore comments are comng in every
day.

Your comments may provide a
vi ewpoi nt that the FTC wasn't aware of or give
additional insight on the inpact of a proposed
rule or any of the alternatives that were
proposed. Your conments will help the FTC
deci de whether it wll proceed with the
proposed ban on nonconpetes as witten, whether

it wll nmake any changes, whether it wll
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proceed with one of the alternatives proposed
in the NPRM or whether it wll even proceed
Wth issuing a rule at all.

The FTC i s seeking coment on many
di fferent aspects of the NPRM fromthe factual
background to the evidence about the effects of
nonconpete cl auses on conpetition, to the FTC s
prelimnary determ nation that nonconpete
cl auses are an unfair nethod of conpetition.

The FTC is al so seeki ng conment on
the text of the proposed rule, the different
alternatives that are presented, and the FTC s
anal ysis of cost and benefits.

Now | have a slideshow that |I'm
going to -- that will show you how to submt a
coment on regul ati ons. gov.

If you go to regqgul ations. gov, you
will see a search bar, and if you enter
nonconpete cl auses rule, NPRM or FTC- 2023-0007
into the search bar, the nonconpete rul e shoul d
be on the top of the search results.

To submt a conment, you can click
directly on "comment” fromthe search results,

or you can click on the link which will take
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you to the proposed rule page, and fromthere
you can submt a comment.

This is what the comment page | ooks
| ike. And as you can see here, if you scroll
down, the comment page allows you to attach
files. And it's particularly hel pful when
comment s i nclude supporting materi al such as
enpirical data, findings, or analysis of
publ i shed reports or studies, so we encourage
you to attach these naterials to your comments
I f you have them

Finally, | want to note that
today's session is being recorded and
transcribed, and the transcript will becone
part of the rul emaking record.

Next, | want to introduce the head
of the FTC s office of policy planning,
El i zabeth Wl kins. She's going to provide sone
further details about the Conmm ssion's proposed
rule, and after that she's going to kick off
t oday' s panel discussion.

M5. WLKINS: Thanks so nuch,
Marie. That was a great overview of the

rul emaki ng process. And | just want to

Page 11

TSG Reporting - Wrl dwi de 877-702-9580




© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 BN w N (o o (o] 00} ~ » ol BN w N - o

FTC PUBLI C FORUM
reiterate one nore tine, we are ready and eager
and interested to understand the public's
comments on our proposed rule, so thanks so
much, Marie, for breaking it down for folks and
making it clear how people can participate in
our rul emaki ng process.

Today we've got a panel of folks
who have personal experience with nonconpetes,
and we'll hear a little bit about what that
experience is and have that discussion before
opening up for public comment. But before we
get into that, | would Iike to take a nonent to
explain, hopefully in relatively plain ternms,
exactly what the text of the proposed rule is
and how it would function, before we get into a
di scussi on.

So first 1'll talk about the
proposed rule itself, including how nonconpetes
are defined in the rule and who qualifies as a
wor ker, and then I'll talk about sonme of the
exceptions, and also, finally, what enployers
woul d have to do to conply if the rule was
finalized as it's been proposed.

So as Chair Khan expl ai ned, the
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proposed rul e woul d prohi bit nonconpete cl auses
bet ween enpl oyers and workers. \Wat that neans
I s under the proposed rule, enployers would not
be able to enter into a nonconpete clause with

a worker, enforce a nonconpete cl ause, continue
to require workers to sign existing or tenplate
enpl oynent contracts that contain such cl auses,
or tell a worker that that worker is bound by a
noncomnpet e.

Under the proposed rule, "worker"
Is defined relatively broadly as any person who
wor ks. That includes enpl oyees, but it also
i ncl udes i ndependent contractors, externs,

i nterns, volunteers, apprentices, and busi ness
owners who provide a service to a client or
cust oner .

In addition, under the proposed
rul e, a nonconpete clause is defined broadly as
well, to include any agreenent that prevents
t he worker from working sonewhere el se or
starting anot her business after the term of
t heir enpl oynent ends.

It's inportant to note that this is

a functional definition. It neans any

Page 13

TSG Reporting - Wrl dwi de 877-702-9580




© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 BN w N (o o (o] 00} ~ » ol BN w N - o

FTC PUBLI C FORUM
agreenent that functionally keeps a worker from
| ooki ng for or accepting -- or from accepting
anot her job or operating another business after
they | eave their current job. This may
I nclude, for exanple, a different kind of
agreenent -- |like a nondi scl osure agreenent or
a training repaynent agreenent -- that is so
broad that it functionally blocks a worker from
wor ki ng anywhere else in their field.

That said, the proposed rul e does
not cover over types of agreenents that don't
prevent a worker fromtaking another job, |ike
a run-of-the-m || nondi scl osure agreenent.

In terns of exceptions, as we said,
thisis a-- this is a proposal for a broad
prohi bition, but an inportant exception is that
the rul e does not cover nonconpetes that are
used in the sale of a business or nonconpetes
that are between franchisors and their
franchi sees.

Finally, in terns of conpliance,

t he proposed rul e says that enpl oyers coul d
conply with it by renovi ng nonconpetes from

their enploynent agreenents and providing
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affirmative notice to their workers, and it
I ncl udes a sanple noti ce.

That is a quick overview of exactly
what the proposed rule would and woul dn't do,
and that's the proposal that we'll be
di scussi ng today, as Chair Khan introduced.

W' ve asked a nunber of questions about the
scope of the rule, about our background and our
justifications for the proposed rule, and today
we' |l hear from people who have direct
experience wth these types of clauses to
understand a little bit better how they
function, what their effects are, what they're
used for, and so on.

So wi thout further introduction,
we'll junp right in to our first speaker. Qur
first speaker is Steve Cox. He's president of
St eam Logi stics in Chattanooga, Tennessee.

Steve, take it away.

MR. COX: Thank you very nuch.

As she said, ny nane is Steve Cox,
and |I'm president of Steam Logistics. Steam
Logistics is a third-party |ogistics conpany

based i n Chattanooga, Tennessee.
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Nonconpet e agreenments are pretty
ranpant in the |ogistics industry. Many of
them-- many are fromthe | argest conpanies in
the industry, and they have them kind of as a
nmeans to bully young people who are financially
unabl e to defend thensel ves; and they bully
people into sitting out of our industry for a
period of tine after their enploynent ends with
t hat conpany.

And that ending can be for any
reason. quitting, being fired, even a conpany
| ayoff. And | guess imagi ne not being able to
work in your industry because your conpany |laid
you off; and no fault of your own, you can't
make a |iving.

Many of these agreenents are signed
by young people who are fresh out of coll ege,
signed as a part of their enployee setup packet
at the tinme when they start with a conpany, and
nost have no idea what they're really signing
and what it nmeans for them | renenber signing
ny enpl oyee packet in -- when | was 22 years
old. I certainly didn't read it.

Otentines, they're not allowed to

Page 16

TSG Reporting - Wrl dwi de 877-702-9580




© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 BN w N (o o (o] 00} ~ » ol BN w N - o

FTC PUBLI C FORUM
even take the docunent honme and read it. And
even if they did, many wouldn't -- few would be
able to afford an attorney to review and ki nd
of explain the nonconpete to them

And | think one of the nost
pecul i ar things about nonconpetes in |ogistics
Is the fact that | haven't cone across a single
conpany who has a nonconpete who is proud of
havi ng the nonconpete. They tend to operate in
the shadows. |It's sonething that they woul d
rat her avoid tal ki ng about publicly. | think
they just want to use it to bully their young
peopl e into not working for another |ogistics
conpany and stop themfrom | ooking for a better
opportunity, frankly, that pays nore and is a
better fit for their talents.

So this is pretty nmuch -- it says
so nmuch about the practice, in nmy opinion, that
nobody in the freight industry really likes
t hem

So 18 nonths ago we started a
canpai gn to end nonconpetes. W went on
Li nkedl n and stated that we woul d post any

nonconpet e enforcenent case that any of the
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| ogi stics conpani es brought against us, and
that was 18 nonths ago. Not a single conpany
has sued us over the nonconpete agreenents that
we are currently violating. W're violating
around 100 nonconpete agreenents at this
nmoment .

So we found out that shining a
white hot spotlight on you enforcing a very
unpopul ar practice isn't sonething that anyone
has actually wanted; so honestly just saying --
you know, ny point in saying that is the court
of public opinion has really spoken, and it has
spoken very | oudly.

In logistics, we have had 132
conpanies join us at -- in nonconpetes.com
It's a site that we spun up about a year and a
hal f ago, and this just shows how nuch support
there is out there in this cause in the
busi ness conmune.

When a conpany or | obbyist tells
you that they need a nonconpetition agreenent
to protect their conpany, that's absolutely
fal se. They can protect their interests wth

nondi scl osures, nonsolicitation agreenents.

Page 18

TSG Reporting - Wrl dwi de 877-702-9580




© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 BN w N (o o (o] 00} ~ » ol BN w N - o

FTC PUBLI C FORUM
That covers their intellectual property, their
custoners, and recruiting their enployees. So
nonconpete agreenents just sinply restrict the
novenent of people in the industry, and it's
very unnecessary.

We think the practice results in a
| ot of waste in our industry. The industry
suffers because experienced talent nust sit out
once their enploynent ends. That neans these
tal ented individuals end up having to start
over in another industry, and they're repl aced
i n our industry by new, inexperienced college
graduat es who are expensive so train; and that
cycle just kind of continues to repeat itself,
and it's super inefficient.

Wages suffer. \When val uabl e tal ent
has to | eave the industry because of a
nonconpete, they end up going to another
I ndustry where their experience is |ess
val uabl e, and that certainly conpresses wages
for them

Al so, conpanies are not really
forced to inprove the experience for their

workers. |If there's no nonconpete, conpanies
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woul d be under a | ot nore pressure to inprove
the experience for their workers. Wrkers
woul d be free to nove to conpani es who have a
better experience and offer a better quality of
life.

So in the end, for us, we just
believe it's -- the only thing that a
nonconpet e agreenent does is restrict the
novenment of the workforce unnecessarily; and
obvi ously, we're very against them W' ve cone
out publicly doing that.

So thank you very much for the
opportunity to speak.

M5. WLKINS: Thanks so nuch,
Steve. Really appreciate it.

Next we'll hear from Johnna
Torsone. She served as chief HR officer and
al so a nenber of the senior nanagenent team for
close to 30 years at Pitney Bowes before her
recent retirenent.

Johnna.

M5. TORSONE: Thank you.

Good afternoon, and thanks to the

FTC for the opportunity to address the
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Comm ssion. As you've noted, | had many years
as a CHRO, and also, previous to that, | was an
enpl oynent | awer for 15 years.

So in these -- both of these
experiences | had, you know, an extensive
experience with the adm nistration of
nonconpet e agreenents and was subject to one
nysel f; but ny participation today is -- is on
behal f of the Human Resources Policy
Associ ation, a nenbership organi zation
representing the chief human resources officers
of nore than 400 of the | argest corporations
doing business in the United States and
gl obal |y.

The association and | believe that
nonconpet es, when used responsibly and are
reasonabl e in scope and duration, can help
conpani es protect vital investnents and their
enpl oyees while ensuring the security of
research and devel opnent, trade secrets,
critical strategic plans, and institutional
know edge. As such, we oppose this bl anket
restriction on the use of nonconpetes.

According to a recent survey by the
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HR policy association, |arge conpanies
typically subject executives and equity
reci pients to nonconpete for up to one year
after departing froma conpany. |In addition,
It was found that any nonconpete negotiations
and violations are infrequent.

This mrrors -- this mrrors ny
experience as well, so | strongly urge the FTC
to consider issuing a final rule that
recogni zes the distinction of the use of
nonconpetes at the senior level. A blanket,
one-size-fits-all regulation prohibiting such
agreenents across the board, including senior

of ficers and enpl oyees with access to trade

secrets and intellectual property, would have a

detrinmental effect on the ability of conpanies
to i nmpl enent | eadership structures, invest in
new t echnol ogi es, and retain key executives.

So thank you again for the
opportunity to speak before the Comm ssion.

M5. WLKINS: Thank you so nuch,
Johnna.

Next we'll have Dr. Saneer Baig.

He is a hematol ogi st and oncol ogi st in Palm

Page 22

TSG Reporting - Wrl dwi de 877-702-9580




© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 BN w N (o o (o] 00} ~ » ol BN w N - o

FTC PUBLI C FORUM
Coast, Florida.

DR. BAIG (Good afternoon. Thank
you -- thank you for having ne.

M5. WLKINS: Oh, M. Baig, | think
-- there we go, got your video.

DR. BAIG Sorry about that.

You know, it's difficult to discuss
the various problens of our nedical systemin
i sol ati on, as each exacerbates and potenti ates
the effects of the others; however, of all
t hese problens, the greatest is a nonconpete
cl ause.

The physician shortage is largely a
manuf actured crisis. |It's a byproduct of
nonconpet e agreenents which are now ubi qui t ous
I n medicine. Every doctor today has to sign a
nonconpete. Nonconpetes, particularly in
nmedi cine, are an instrunment that solely serves
the interests of the corporations while harm ng
Aneri cans.

Nonconpet e agreenents all ow
heal t hcare corporations to create oligopolies
by carving out territories, not nuch different

than drug cartels. The notive is purely to
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ensure egregious profiteering by stifling
conpetition and controlling access to
heal t hcar e.

For the first tinme in our history,
nost Anerican doctors are now enpl oyed; al nost
75 percent. The safety net of I ndependent
physicians is gone. The majority of doctors
now work for staffing firns that are owned and
operated by WAll Street private equity firms.
Consequently, the magnitude of the effect of
nonconpet es has never been greater than it is
t oday.

Nonconpet es conpl etely suppress
conpetition, decrease access to physicians, and
have | ed to worse patient outcones. That neans
nore avoi dabl e suffering, nore avoi dabl e deat h,
and exponentially higher healthcare costs.

Nonconpetes all ow corporations to
create toxic and exploitative work conditions
for doctors, and even nore inportantly,
interfere with our nedical decisionmaking.
This, in turn, creates a physician burnout,
which is now reported by nore than 60 percent

of Anmerican doctors.
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A direct consequence of this is
t hat physicians have to | eave their jobs, and
many are | eaving nedical practice entirely.
When doctors have to | eave their jobs,
nonconpetes bl ock themfromserving in their
own communities. This creates what are known
as nedi cal deserts, a termused to describe
regions in this country where there are few or
no doctors at all.

What happens to these patients?
When doctors are being elimnated fromthe
community, the remaining doctors have to absorb
t hese populations. [It's no wonder that it
takes nonths to see any physician at all today.

Nonconpet es sil ence physicians from
whi st| ebl om ng. Wen corporations can threaten
physicians and their famlies with econom c
warfare, all whistleblower protections nean
absol utely nothing. How do we expect doctors
to speak out about corporate practices that are
fraudul ent or endanger human lives all in the
nanme of profit? W nust decide if we want Wall
Street nuzzling our doctors via force of

nonconpet e agreenents.
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The results of nonconpetes in
heal t hcare are being borne out right in front
of our eyes. How do we have a shortage of
physi ci ans and | ess access to nedi cal
heal t hcare but the highest healthcare
expendi ture of any country only to get the
wor st patient outconmes of any advanced nati on,
yet sonehow t hese corporations are naking
record profits year after year? How does this
add up?

The formula is straightforward.
Monopol i ze and control the | abor market with
tools |i ke nonconpete cl auses, cut corners,
rai se prices. Mdical care suffers, but the
quarterly profit is up. And any other scenario
si nply does not conpute.

Nonconpetes particularly in
nmedi ci ne are imoral, unnecessary, and a cl ear
and present danger to the country. Medicine
cannot be treated just |ike any other business.
It's different. It's special. And access to
it nust be protected by banni ng nonconpete
agreenents entirely.

To all those who are listening, |
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wi |l conclude by saying this: You wll all
soneday be on the receiving end of the
heal t hcare system Take heed to what you've
creat ed.

Thank you for your tine.

M5. WLKINS: Thank you, Dr. Baig.

Now we'l|l hear from Ross Baird, who
I s the founder and CEO of Bl ueprint Local.

MR. BAIRD: Thanks, everybody.
Thanks to Chair Khan and the entire group for
havi ng nme ar ound.

So I'mcomng froma position of an
i nvestor |ens; you know, how do we get capital
i nto conpanies to grow, create jobs, grow our
econony, we've -- through different conpanies
i nvol ved, and we've invested over $200 million
i n over 100 conpanies and real estate projects;
and we've really focused on pl aces, projects,
entrepreneurs that are typically overl ooked by
mai nstream capi tal .

And being able to start a new thing
comng out of a big successful thing is
absolutely critical to the dynam sm of our

country. So a couple of facts.
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Nearly 100 percent of net new jobs
cone from new busi nesses, according to The
Kauf f man Foundation. And if you | ook at census
data, we're in a -- we're in a startup or new
busi ness slunp. There has been an uptick over
the | ast couple of years, but business
formation is around a 50-year |low, and a | arge
part of that is businesses are not able to
access capital or the talent to grow

Hi storically, the dem se of |arge
conpani es and the creation of smaller conpanies
has been a natural part of our econom c grow h.
Hal f the S&P turns over every 20 years. But
we're seeing two different stories in the
country.

I n our successful vibrant startup
ecosystens, we're seeing people | eave
successful conpanies and start the next
generation of conpetitors, the entire econonic
engine that Silicon Valley was founded on,
original conpanies |ike Fairchild Sem conduct or
and HP, having children and grandchil dren.

Here -- and | live in the Northern

Virginia area where you' ve got several
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generations comng out of AnmeriCall Online,
which was, in the '90s, the nost val uabl e
conpany in the country. And Steve Case, AQL's
founder, who is now a successful startup
| nvestor, says successful conpanies |ike AQL
and HP have children and grandchil dren, but you
need to have the people working for these
conpani es be able to conpete in the next
generati on.

If | ook at where startup activity
Is highest, states |like California, Colorado,
Washi ngt on, Massachusetts, | think it's no
coi nci dence that nonconpetes are lax, or in the
case of California, for exanple, not enforced
at all.

We need -- | heard Steve Cox talk
about Chattanooga. Chattanooga is an energing
| ogi stics hub. People call it freight alley.
And a |l ot of people |eaving |arge,
billion-dollar |ogistics conpanies, starting
t he next generation has been a driver of that,
whether it's freight in Chattanooga or
heal thcare in Nashville or Mnneapolis or

energy in Houston, our cities' econom es
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require you bei ng ex-Google or ex-HP or ex-ACL.

In a lot of places, we're not
seeing that. Investors |ooking at new
conpani es | ook for | ogos, |ook for track
record, | ook for experience; and when there
isn't the ability to start these next
generation of conpani es, new jobs, access to
capital is extrenely limted.

So | just finally say, you know,
there are ecosystens like in California and
Washi ngt on where nonconpetes have effectively
not been enforced for decades, and it's created
t he next generation of dynam c conpanies; and |
t hi nk extending that right to anybody in
America who wants to start and grow a conpany
w Il cause nore capital to flow, nore jobs to
be created and ultimtely be -- be a huge net
benefit for our society.

M5. WLKINS: Thank you so nuch,
Ross.

Qur next speaker is going to be
Emly dendinning. She's the vice president
and associ ate general counsel for enploynent

and the chief privacy officer for BAE Systens.
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Emly.

M5. GLENDI NNI NG  Thank you so nuch
for inviting ne. |I'mEmIly d endinning, an
enpl oynent | awer for BAE Systens. W're a
def ense conpany here in Washi ngton, D.C

| previously worked for the |aw
firms Hogan Lovells and Wl ey Rein,
representi ng conpani es on enpl oynent matters,

i ncl udi ng drafting and enforci ng nonconpet es.
My remarks represent ny views, not necessarily
t hose of BAE Systens.

Nonconpet es protect conpanies'
confidential information and investnent in
certain enployees. Under current state |aws,
nonconpetes are only enforceable if they
protect a legitimate interest for a reasonable
period in a reasonabl e geographi c area.

Enpl oyers cannot |awfully use nonconpetes to
prevent soneone fromquitting, working in their
field, or sinply working for a conpetitor in
any capacity.

The question before us is about
reasonabl e, enforceabl e nonconpetes. Should

the FTC i npl enent a nati onwi de ban on
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reasonabl e nonconpetes that are enforceable

today in al nost every state? The answer i s no.

Nonconpet es provide vital and
uni que protections for conpanies, and the
evi dence does not support this sweeping rule.

The FTC suggests conpani es don't
need nonconpet es because nondi scl osure
agreenents and trade secret |aws provide the
sanme protection, but nonconpetes devel oped
because they provide a different kind of
pr ot ecti on.

I f you' ve shared your nost
confidential information with your enployee,
how do you protect it when she's working for
your conpetitor? You could have her sign a
nondi scl osure agreenent or threaten trade
secret |litigation, but because you can't
noni tor her conduct anynore, you can't know
what she's disclosing. Even if she wants to
conply, she cannot excise your confidenti al
i nformati on fromher brain. She knows what
avenues your conpetitor should foll ow and what
blind alleys it should avoi d.

Nonconpet es sol ved that problem
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47 states have recogni zed the cruci al
protections they provide that nondi scl osure
agreenents and trade secret |aws don't.

Courts have said that if you as an
enpl oyer can show a legitimte, protectable
I nterest, your enpl oyee cannot do conpetitive
work for a conpetitor for a reasonabl e peri od.

Case law is full of exanples where
t he enpl oyer has not net that test. This is
and should be a highly fact-specific inquiry.
A nonconpete nay be enforceable for
hi gher -1 evel enpl oyees but not |ower-1evel
enpl oyees, or it may be enforceable for six
nont hs but not for a year. There are too nany
vari ables for a bl anket ban to nake sense.

| do think we think we should
address abuses. Every enploynent |awer | know
agrees with President Biden that fast-food
wor kers shoul d not have nonconpetes. But this
rule would prohibit a CEO from negotiating a
nonconpete. It would prohibit Jeff Bezos from
havi ng a nonconpete because he owns | ess than
25 percent of Anazon.

If the FTCis going to go down this
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path, it should tailor the rule to address real

harns. It should consider commobn sense for
forums, |ike prohibiting nonconpetes for
| ower -wage or nonexenpt workers. | think it's

reasonabl e, too, to require enployers to give
noti ce of a nonconpete at the tine a job offer
I's made, not after the enpl oyee has started
wor K.

States are taking the | ead on these
very issues. No state has banned nonconpetes
since 1890, but in the past decade al one 27
states have changed their nonconpete | aws.

Some require conpanies to give -- to give
applicants notice of a nonconpete, and many
have prohi bited themfor |ower-wage workers.
Congress, however, has considered and declined
to take action on a nationwi de nonconpete rul e.

The academ c evi dence on
nonconpetes is limted and m xed, and experts
di sagree on their effect on conpetition in the
mar ket ; but they do agree on the need for nore
research. In the FTC s own 2020 wor kshop,
expert after expert said nore enpirical

evi dence is necessary. They discussed
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common-sense refornms, but even the nost zeal ous
advocate of curtailing nonconpetes did not
argue for a nationw de ban wth retroactive
effect.

Whet her the FTC has the authority
to make this rule is a different discussion.
Today' s di scussion is about whether it shoul d
make this rule, and the answer is no.
Nonconpet es serve an inportant purpose that the
states recogni ze. The evidence is not clear or
convi nci ng enough to support upending this
devel opi ng body of |aw and invalidating private
contracts.

As the FTC continues the rul enaking
process, it should focus on the comobn-sense
reforns we already see in the States.

M5. WLKINS: Thank you so nuch,
Emly.

Finally, we'll hear from Kevin
Borowske. He is a residential caretaker in
M nneapolis, M nnesot a.

MR. BOROWSKE: Thank you,

El i zabet h.

Comm ssioners, ny nane is Kevin
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Bor owske. For nost of the | ast decade, nmy wife
and | have been caretakers in a condo in
Downt own M nneapolis, working for First Service
Residential. My wife and | live in the
bui |l ding and do work to nmake sure everything is
runni ng okay and cl ean and confortable for the
residents. As caretakers, we respond to
resi dent energencies around the cl ock, naintain
t he buil ding pool, clean the hallways and ot her
conmon ar eas.

You may have seen ny story in the
news about ny public push to forma union. Two
years ago, | led a class action |awsuit agai nst
ny enpl oyer for wage theft, and we won a
$225, 000 settlenent for 100 workers. Since
then, | have been a vocal supporter of the
ongoi ng uni on organi zing effort. | believe
that First Service fired me and ny w fe because
of ny organi zi ng worKk.

The firing is especially striking
because First Service never previously
di sciplined nyself or ny wife. 1In addition to
firing me and ny wife, First Service has forced

us to | eave our hone. W are fighting this
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apparent retaliation, but |'mhere today to
tal k about the salt in the wound that cane wth
this already frustrating and scary event.

Car et akers and desk enpl oyees at ny
conpany had been forced to sign nonconpete
agreenents before we were hired. This
agreenent prohibits us fromdoing simlar work
in Mnnesota for a year after |eaving the
conpany.

The conpany rem nded us of this,
firing and forcing us fromour hone of many
years. In their emails to us, they wote, "At
the start of your enploynent you may have
signed a confidential nonconpete docunent. The
provi sions of this agreenent survive your
enpl oynent endi ng date, so pl ease be aware of
the itens, processes, and contact information
t hat you should continue to hold confidential."

In other words, First Service fired
us, forced us fromour hone, and told us that
we cannot earn a living in our field for the
next year in M nnesot a.

First Service Residential is the

| ar gest property nmanagenent conpany in North
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America. They have operations in 24 states.
It also has subsidiaries or affiliates, such as
Pl anned Conpani es, Paul Davis Painting,
CertaPro Painters. The conpany enpl oys
hundreds in M nnesota and thousands nati onw de.

The fact that so many workers sign
t hese nonconpete agreenents woul d be | aughabl e
If it wasn't so conmmon. It forces workers to
stay at conpanies instead of taking better
of fers and hol ds down peopl e's chances to nmake
a living when they leave. It neans if you are
li ke nyself and ny wi fe and have done sonet hi ng
for a decade and you | eave your conpany for
what ever reason, you can't do the work you're
nost skilled at.

It's another way corporations are rigging the
systemto nake sure workers can't seek out
better pay and conditi ons.

"' m happy to say that after ny
story was in nultiple nedia outlets, ny conpany
reached out to |l et nme know t hey were revoking
t he nonconpete agreenent for ne, but it
shouldn't take a situation |ike m ne and

considerable nedia attention to address this
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| ssue.

We know that First Service's
affiliate conpany, Planned Conpani es, which
provi des building services in New York and New
Jersey, still includes no-hire agreenents with
its clients, which denies workers their right
to seek the best possible job. Planned
Conpani es' anticonpetitive contracts are the
subj ect of an FTC conplaint filed by our sister
| ocal union, SEIU Local 32 BJ.

| am thankful you are taking on the
I ssues at the national level. Finalize and
I npl ement the rule now so enpl oyees can nove
freely in the | abor market. Do it now so
enpl oyees don't have to hire attorneys just to
change j obs.

Thank you for being a | eader and
standing up for workers and their famlies.

M5. WLKINS: Thank you so nuch,
Kevin. And thank you to all our panelists for
comng to tal k today about your experiences
about the effects of -- of these clauses. W
have a few mnutes for a couple questions from

me, and conversation; and | would |like to start
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with this one.

This is a question that | think is
primarily for Dr. Baig and for Kevin, but |
real |y wel cone anyone el se who would like to --
to junp in.

Qur proposal, as the chair noted at
the top, prelimnarily finds significant
| npacts for workers' wages for nonconpetes,
that they may depress wages by, you know, $250-
to $300 billion per year. W also talk about
-- and Kevin, you just nentioned -- they nay
really have an inpact on working conditions as
wel | .

| wonder -- and you both touched on this a
little bit, but I wonder if each of you could
-- coul d speak from your personal experience or
your understanding of what this | ooks |ike from
the worker's perspective: What kinds of
| npacts can nonconpetes have on wor ki ng
conditions, if you can comment on that?

Maybe 'l -- 1'lIl go to -- let's
see. Let's goto Dr. Baig first to give Kevin
a break, we'll go to Kevin, and anybody el se

who wants to junp in, feel free.
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DR BAIG  Sure.

So, | nmean, the nonconpetes, you
know, conpletely --

M5. WLKINS: Onh, Dr. Baig, can we
get -- sonehow your video went off again.
There we go. Thank you.

DR. BAIG Sorry.

So nonconpetes, you have -- they
create a very perverse power dynam c. You
know, | personally know in every hospital that
|'ve worked in, and col | eagues, friends,
physi ci ans that are managi ng way too many
patients. Hospitals are not wanting to hire
addi tional personnel, and that -- you know, we
saw that in the pandem c.

And, you know, the -- especially in
t he pandem c, people were seeing too many
patients under very poor conditions, and they
had little to no recourse because protesting
woul d probably get themfired or renedi ated of
sonme -- renediation of sone kind.

And where are you going to go? |
nmean, these nonconpetes don't just ban you from

that hospital or city, sonetines the entire
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region or the state, you know, depending on
your specialty; and so it really creates a
safety concern not only for, obviously, the
patients, but also the well being of doctors.

| personally know a physician who
commtted suicide, you know, and this was not
at sone, you know, smaller hospital. This was
at a prestigious institution, and it shook
everyone that knew her. And | have no doubt
that it was the working conditions that she was
under. You know?

So |l think it has a real inpact on
safety of the workers and, you know, by nature
of what we do, safety for patients.

M5. WLKINS: Kevin, do you want
to -- first of all, thank you for those
coments, Dr. Baig.

Kevin, would you |ike to add
anything? Onh, you're nuted.

MR. BOROANSKE: Yes. Thank you,

El i zabet h.

So I'mjust going to speak from ny

own personal experience, but it's certainly

relative -- relative to here.
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So ny wwfe and I worked for First
Service for nearly a decade. So we got hired
at a -- at a very -- at a certain rate, | would

say nmaybe the going rate for our type of work.

Well, year after year, as we were
performng our -- our job and doing a good j ob,
t he conpany would give us -- and fortunately, |
nmean, | appreciate themgiving us raises each

year, but they were rather insignificant; and
as we now know, especially the |ast few years,
i nflati on has gone up a |ot.

Wl l, our wages didn't -- didn't
match inflation, so year after year we were
falling behind, and we weren't free to go and
seek other enploynment in the sane field. So
for us, last year, we had to suffer through
while -- caretakers, new caretakers that were
hired | ast year, all started at a higher hourly
rate than ny wife and | were getting after
nearly a decade.

That's ny story.

M5. WLKINS: Thank you. |
appreciate that as well. | really appreciate

t hat .
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Slightly a different -- well, first
of all, before |I go on, does anybody el se want
to junp in on that, before | go to the next
guestion?

Sort of a -- sort of swtching
gears a little bit, and I'll say maybe this
question is a little bit nore for Johnna, Ross,
and Em|ly; but again, everybody is welcone to
junmp in.

In our proposal, we -- the
Comm ssion tal ks about the reasons for using --
sone of the reasons for using nonconpetes,
whi ch fol ks have noted, including confidential
information. It also tal ks about sone of the
ways in which it's actually really inportant,
in particular, for know edged workers to be
abl e to change jobs because that's one of the
ways that we spur innovation.

And so | wonder whether -- whether
any of the three of you have nore to say about
whet her banni ng nonconpetes even at the kind of
hi gher-inconme scale would, in fact, be positive
for, you know, sort of reasonable know edge

exchange and i nnovation and, you know, what
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al ternatives enployers could or couldn't use
t hat woul d be consistent with allow ng that
ki nd of beneficial know edge transfer.

M5. GLENDINNING Well, | can take
a first stab at this.

| think, as | said in ny remarks,
you know, nonconpetes really need to protect
the intellectual property asset that the
conpany has, and | think it's inportant to
t hi nk about that confidential know edge as a
really inportant asset that the conpany has
I nvested in.

They' ve invested in training for
t he enpl oyees. They've invested in giving the
enpl oyee the confidential information. And
that is sonething that a conpany needs to
protect just like it needs to protect its
physi cal assets.

And so thinking about things Iike
nondi scl osure agreenents or trade secret
litigation is part of the portfolio about how a
conpany wants to protect those assets, but |
don't think it covers the waterfront because of

t hose situations where an enployee can't help
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but use or rely on that confidenti al
information in that next job with the
conpetitor.

So, you know, you woul dn't expect
your chief scientist, if they went to a
conpetitor, to rerun all of the failed
experinments they did wth you just so they
weren't using your confidential information,
and | think it's those narrow situations that
nonconpetes are really nost useful.

M5. TORSONE: Yeah. And if | could
just add, | nean, we're really tal ki ng about
t hat exception at the senior level. Wth
seni or executives and enpl oyees with this kind
of institutional critical, strategic, and
product-related insights, they -- they
shoul dn't be carried over imediately to a
conpetitor for the reasons that | -- |
conpletely agree with what Em |y just said.

Nonconpet es provide a cooling-off
period, a reasonable cooling-off period to
protect these investnents, to allow the
executives' information about the conpany's

sharing strategy and custoners to -- to
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di m ni sh, you know, to expire.

Wt hout these protections, the
constant churn of talent wll negatively inpact
a conpany's ability to serve its custoners, its
enpl oyees, and prevent conpetitive information
from bei ng used against it.

And it's not -- you know, |
under stand the broad di scussion that's been had
here, but from our perspective at HRPA we're
| ooking for that -- you know, really focused on
that group of people that -- who, by the way,
are very sophisticated, have resources
avail able to them are perfectly capabl e of
negoti ati ng, you know, they're not -- you're
not | ooking at that inbalance in power; and
So -- and to request themto have a reasonabl e,
you know, limt on going i mediately and using
know edge that is difficult to fence off, as
Emly said, seens to ne to be, you know, a --
an unreasonabl e approach, so...

MR. BAIRD: | think when it cones
to innovation -- and | certainly respect and
appreci ate the argunents bei ng nade.

| think when it cones to
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I nnovation, this is really a policy choice.
Are we trying to optimze for conpanies
protecting their existing positions, or are we
trying to optimze for the nobility and success
of the average worker? Because they're
sonetinmes at odds.

And | think, you know, nonconpetes
in highly skilled areas -- you know, pro sports
teans pay silly anounts of noney so that you
don't | eave and go conpete against themin a
division rival. Wll Street banks have things
cal |l ed gardening | eave, where they'l|
essentially pay you to do nothing for 12 nonths
after you | eave so you don't take your
contacts while they're fresh and good.

Wor kers are conpensated for the
kills and know edge that they have, but things
| i ke restaurants saying you can't work at the
chain restaurant across the street or Ni ke
saying you can't work for Adidas have created
| abor shortages and is a nmassive problem

And there's a think tank, Right to
Start, led by -- led by a guy naned Vi ctor
Hwang that did a survey, and 80 percent of
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Aneri cans di sagree with nonconpetes, and |
think the average Anerican feels -- and | think
we've heard sone great stories here -- feels
that you should be prioritized over protecting
t he position of your enployer.

And it's a difficult policy choice,
and | certainly understand argunents across the
table; but | think -- | think that this
proposed rul e does put the interests of the
wor ker and t he next generation ahead, which

IS -- which is the right balance, in ny

opi ni on.

M5. WLKINS: | want to -- Steve,
we're -- you're the one person | haven't called
on yet, and I'll bring you into this

conversation because you al so tal ked about
alternatives. W' ve been tal king about trade
secrets | aw, nondi scl osure agreenents.

One of the things that you tal ked
about in your remarks was the things that
enpl oyers can do to -- the other things that
enpl oyers can do to induce their -- their
wor kers to stay.

You don't use nonconpetes. Can you
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talk alittle bit about how you think about --
and it sounds |like sone of your conpetitors do.

Are there things that you think
about that are alternatives to nonconpetes for
your workers that you -- to retain them when
you want to?

MR, COX: Well, certainly.

You know, for us it's conpensation.
And | think Ross nentioned that, about pro
sports teans, and we're obviously not a pro
sports teans; but, you know, if we're
conpensati ng our people correctly and we have
the culture for themto want to stay here --
and | think we carefully cultivate that because
we -- we refuse to have a nonconpete, so that's
sonething we closely pay attention to and do
everything we can to -- to have an envi ronnment
where people are excited and want to stay here.

And, you know, we have a
non-solicitation agreenent, and we -- and we
soneti mes have to enforce that.

But yeah, it's all about creating
an environnent for our people to be excited to

stay here. | knowthat's fairly broad, but...
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M5. WLKINS: | appreciate that.

"Il check in to see if anybody
el se wants to junp in wth anything el se on
this topic.

M5. GLENDINNING Well, if | could
just follow up on one thing that Steve said.

| appreciate, Steve, when you talk
about, you know, conpensation and you want to
make the wor kpl ace a good place for your
enpl oyees.

| think this rule goes too far in
prohi biting private parties, enployers and
enpl oyees, from bargai ni ng over a nonconpete
which may be in both of their interests.

You may have a worker who is
delighted to accept the equity branch or the
addi tional consideration or to take the job in
the first place, fully agreeing to a nonconpete
wth eyes wide open; and | -- as | said before,
| think we should absol utely address abuse
cases, but | don't think we should cut off that
avenue where an enpl oyer and enpl oyee can cone
to a nmutual ly bargai ned for good solution for

t hem
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M5. WLKINS: Thank you all for

t hat .

M5. TORSONE: And the other thing,
Il -- 1 would add to that that at the senior
| evel very often you have -- you know, you wl|
have a transition and you'll have a severance

and transition agreenent; and if there's a
nonconpete, very often -- not very often, but

in few experiences where this becane an issue

at the senior level, if they went to -- they
woul d cone and say -- have a di scussion and
say, well, you know, is this -- what do you
consider this to be within this -- you know,
this ban?

And unl ess you were really going --
we were concerned that you were going to really
harm t he conpany, you work these things out at
the senior -- senior |evel.

So | understand and | agree in
terns of the -- | understand that the -- nobody
t hi nks that we should have these -- we
shoul dn't protect agai nst abuses, but that's
not what we're tal king about at HRPA. We're

asking for this -- you know, for this
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exception, which | think is -- is, again, a
reasonabl e one.

M5. WLKINS: Oh, Kevin, go ahead.

MR. BOROWSKE: Yes, |1'd just I|ike
-- like to add, just kind of bringing it back,
and | think this nonconpete for -- | nean, |
understand at hi gher levels. [|'mjust not
going to respond to that.

But there's literally, you know,
mllions of people that have these nonconpetes
that are just not necessary, and they're just
hol di ng us back, like ny exanple. If ny
enpl oyer wanted to keep ne and retain ne, he
shoul d have paid ne rather than holding up the
pi ece of paper saying, "Guess what? You can't
go unl ess you want to | eave your business."

In fact, for me, our building is
shared wth the hotel. The hotel offered ne
their chief engineering job | ast Decenber. |
couldn't take it because of the nonconpete.

Just wanted to share that.

M5. WLKINS: Thank you. Thank
you, Kevi n.

Ch, Dr. Baig?
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DR. BAIG You know, | think Kevin
makes a good point.

You know, you want to keep your
peopl e? Pay them You know, keep -- create an
environnent that is -- is, you know, nice to be
around. You know, don't create toxic
envi ronnents.

And | whol eheartedly disagree with
nonconpetes on any level. | think, you know,
even at an executive level, if sonebody wants
to | eave, who are you to tell themthat, you
know, "You're too smart. You can't go to this
conpany for a period of two years and use your
brain"?

You know, find a way to keep them
The people at the top are naking plenty of
noney. These conpani es have plenty of
resources. They have non-solicitation
agreenents, they have nondi scl osure agreenents,
t hey have patents, and they have an arny of
| awyers.

You know, so |I'msure -- just, you
know, soneone el se nentioned that you can cone

to sone sort of arrangenent if you're | eaving.
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Yeah, you can do that w thout the nonconpete
too. You can just have, you know, like an --
make an agreenent to that, hey, we're going to

set sone terns that, you know, when you | eave

the conpany, we're going to decide, |like, you
know, all these -- all these, |like, you know,
ternms at the end -- or conclusion of your work

here. You don't necessarily need the
nonconpet e t here.

M5. WLKINS: | think, Dr. Baig,
you went a little bit to what may be the final
question that I'll put to the panel. W'lI
see.

| think we've been talking -- well,
t he proposal sort of recognizes that there are
different categories of workers, and so we nay
want to think about the dynamics differently.

W, in the proposal, concluded that
a ban was appropriate even though sone of these
dynam cs are different at different |evels of
the workforce. W' ve been tal ki ng about sort
of | owwage workers a |ot, we've been tal king
about senior -- senior executives and the

dynam cs there.
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There is a category of sort of
hi gh- wage wor kers who one m ght think they
m ght be better able to read their enpl oynent
contracts and understand what's goi ng on, but
they're not the senior executives that kind of
have a | awyer, you know, bargaining on their
behal f.

And |I'm | ooking at you, M. Baig,
you're -- Dr. Baig. You're a doctor. You
talked a little bit about to what degree fol ks
know, you know, what they're getting into.

This is | guess -- and | don't want
to m scharacterize anybody's -- anybody's
coments here so feel free to push back if 1've
m srepresented, but 1'd be interested in
hearing both from-- fromDr. Baig and from --
fromyou, Emly, alittle bit on this category
of not necessarily senior executives, but they
coul d be knowl edge workers, they could be
hi gher -wage workers where there are sone
tensi ons around kind of -- maybe they have
trade secrets or confidential information, but
maybe they still don't have a lawer to -- to

bargain for them or they may not fully
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under stand what they're getting into.

How shoul d we thi nk about the
dynam cs there about this proposed ban and
alternatives?

DR. BAIG You know, | think aside
from bei ng, you know, part of the 1 percent,
nobody can afford prol onged, protracted
litigation in the United States. You know, |I'm
triple specialized in internal nedicine,
hemat ol ogy, and oncology. | still cannot
understand ny enpl oynent contract w thout an
attorney.

And | think even at, you know,
hi gher education levels, to -- to say, "Wll,
you're smart enough. You can understand this

| egal ese,” that's not fair. You know, that's
kind of where | stand with that.

What was the second part of your
gquestion?

M5. WLKINS: It was just the -- it
was sort of the -- to hear fromboth of you or
anybody el se on the panel about the bal ance of

t hese concerns, that I f these -- sonme workers

who we are npst worried about their
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confidential information but also still don't
have kind of the ability to hire a | awer, how
shoul d we think about the trade-offs there.

So | don't know -- | think you
fully answered it, potentially.

M5. GLENDINNING | think from ny
perspective, it's incunbent on conpanies to
really stay focused on their protectable
interest, and that protectable interest in the
formof confidential information, trade
secrets, can exist at different levels in the
conpany.

It's nost likely concentrated in
t he hi gher-wage workers, but we nmay have people
who we call executives who don't really have
that kind of information that we're concerned
about when they | eave. W may have m d-| evel
wor kers with access to highly sensitive
techni cal information, and a nonconpete would
be appropriate for them

So | think it does nmake sense to
t hi nk about the -- the kind of wage scal e of
the workers, but not with a bright-line rule

f or executi ves.
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| think staying | aser focused on
can you articulate a protectable interest is
really where we need to be and, frankly, where
the states are and have been for quite sone
time.

| think too, you know, we trust
people to enter into all kinds of contracts all
the tinme; and, you know, a nortgage agreenent
may be confusing for someone, but that doesn't
mean we ban nortgage agreenents.

So | think we can focus on
provi di ng information, providing education, but
| think to say no one can have a nonconpete
because there may be sone workers who are
confused by them to ne is just too draconian a
response.

M5. WLKINS: Does anybody el se
want to junp in here on this point?

MR. BAIRD: Yeah, | maght -- |
m ght just say -- and | -- and |I'minterested
in -- you know, | would be interested in the
FTC s findings of -- for exanple, WAshi ngton
has a bl anket ban on nonconpetes under a salary

| evel and different wages above a certain
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| evel, and I would be interested in | ooking at
pros and cons of that.

| mean, | think the stories of hone
heal th ai des and restaurant workers being sued
by their enployers is absolutely ridicul ous,
and -- and | think nost Anericans agree with
t hat .

| think when you get into sensitive
and confidential information, | would think
t hat nondi scl osure agreenents, non-solicitation
agreenents, cooling-off periods are ways that
are probably nore pro worker, nore pro
enpl oyee; and | would say if you | ook at
i ndustries |ike banking and |ife sciences,
typically enpl oyees who have better access to
| awyers or are nore sophisticated wth
contracts tend to not, thenselves, have
nonconpetes, and I mght -- | mght |let that
speak for itself.

| certainly understand and respect
the very, very sensitive concerns around trade
secrets and confidential information. | just
m ght look to the nonconpete as a | ast resort

versus a first one because of the chilling
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effect it has on the rest of the econony.

M5. WLKINS: Any other fol ks that
want to junp in on this before we cl ose?

Vell, if not, | have to say, | -- |
just want to thank our panelists again for
comng on to chat. Al of you have, as we said
before, firsthand experience. W've heard sone
pretty personal stories, which | -- | just want
to say thank you for sharing. W' ve heard sone
really interesting and well thought-out
perspectives on the inportance, the effects,
the uses, the alternatives to nonconpetes, and
this is the kind of information that the FTC
really wants and needs to consider seriously
how -- how to think about a final rule as we go
f orward.

So thank you all very nuch for
taki ng sonme tine out of your busy days to
participate in this, and -- and talk with us.

"' mnow going to turn things over
to Conm ssioner Slaughter to give us a little
bit of a -- a reaction.

M5. SLAUGHTER: Thank you so nuch

-- sorry. There's ny canera.
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Thank you so much, Elizabeth.

And let ne start by thanking the
chair for organizing this panel and to Marie
for the great presentation up top and to all
the staff who put this forumtogether.

To all of our panelists and the
menbers of the public fromwhomwe w il hear
next, | really thank you for being here today.
Your participation in the FTC s rul emaki ng
process is welcone and val ued as we consi der
this rul e about the ranpant use of nonconpete
restrictions that limt the job nobility of
wor ker s.

The effects of nonconpetes on your
prof essi onal and personal |ives about which we
have just heard have been profound and deeply
felt. For the individuals who are bound by a
nonconpete to an enployer, it's a matter of
their |ivelihood.

For M. Borowske, being subject to
a nonconpete neant not only being able to --
not be able to get a job in his field, it also
affected his ability to find a new hone.

Nonconpetes nmay force workers to
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stay in exploitive and dangerous worKki ng
conditions; and as we heard fromDr. Baig, this
can endanger both heal thcare workers and
patients.

Enpl oyers and busi ness owners al so
have strong views on nonconpetes. On the one
hand,

Ms. Torsone and Ms. @ endinning shared their
vi ews about how firnms use nonconpetes
particularly at the nost senior |evels out of
deep concern over trade secrets, critical
strategy, or confidential plans; on the other
hand, M. Cox spoke about how he thinks free
novenment of enployees within his industry is
good for his business and that it incentivizes
enpl oyers to provide great work environnments.

M. Baird spoke about how new
busi ness formati on and spinouts from| arger
firns are prevented by nonconpet es.
Nonconpet es can prevent start-ups fromhiring
the workers they need, which in turn limts
busi ness dynam sm and i nvest nent.

| really appreciate the breadth of

perspectives we heard on this panel; and as
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El i zabeth noted, that information is really
I nportant in our record in making sure that
the -- any rule, if we end up pronulgating a
final rule, really reflects the best enpirical
evi dence, market realities, and information
fromthe public.

Since the issuance of the NPRM the
FTC has received thousands of comments, and
nore and nore stories have cone to |ight about
how t here are nonconpetes in nearly every
I ndustry you can inmagine. A sanpling fromthe
record thus far of occupations wth nonconpetes
i ncl udes veterinarians; pharnmacists;
progranmmers; hair stylists; nusic teachers;
call center tech support providers; senior
caregivers; journalists; STEM professionals;
house cl eaners; many different retail and
service industry workers; and nunerous types of
heal t hcare workers, fromnurse practitioners to
pedi atricians, to primary care physicians, to
oncol ogi sts and radi ol ogi sts.

| ook forward to |earning the full
cat al og of occupations affected by nonconpetes

when the record is conplete; and as we exam ne
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the conplete record, | look forward to seeing
any additional -- any additional subm ssions we
get contai ning econom c evi dence.

The NPRM cont ai ns ext ensi ve
di scussi on of many econom c studies, but to the
extent that there's nore we shoul d consider, |
wel come those subm ssi ons.

One of the great privileges of
wor ki ng at the Federal Trade Commi ssion is the
opportunity and responsibility we have to hel p
real people in their everyday lives. W offer
that help not only when we chal |l enge nassive
nergers, but also when we tackle the nyriad
smal | er ways in which people are deni ed agency
and aut onony.

Wien we fight fraud, manipul ative
busi ness opportunities, anticonpetitive
schenes, and bogus fees, we help restore
nmeani ngful choice and dignity to consuners and
wor kers. These principles are the bedrock of a
denocratic society, but too often they're
denied to Anericans who are not rich and
power f ul .

A careful exam nation of the
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ranpant use of nonconpetes that restrict the
job nobility of workers advances our m ssion by
ensuring that workers have the chance to
conpete to earn a fair wage and
fam |y-supporting benefits.

["'mnow going to turn the mc over
to Peter Kaplan to facilitate the public
speaki ng portion of the neeting.

Pet er ?

MR. KAPLAN:. Thank you,
Commi ssi oner Sl aughter.

Before we begin, | want to rem nd
our next speakers that the FTC is recording
this event, which may be nuaintai ned, used, and
di scl osed to the extent authorized or required
by applicable |aw, regulation, or order, and it
may be made available in part in the public
record and in accordance with the Conm ssion's
rul es.

Now, each speaker will have two
m nutes to address Chair Khan and her fell ow
commi ssioners. | also want to note that we
have had a very | arge nunber of people sign up

to speak today, and we're going to do our best

Page 66

TSG Reporting - Wrl dwi de 877-702-9580




© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 BN w N (o o (o] 00} ~ » ol BN w N - o

FTC PUBLI C FORUM
to get to as many fol ks as possible within the
time that we have. So let's get started right
away. Qur first speaker today is Erin Wtte.

Erin?

M5. WTTE: Thank you.

My nane is Erin Wtte. [|'mthe
di rector of consuner protection at The Consuner
Federation of Arerica. W' re a national
advocacy organi zation that fights for a fairer
mar ket pl ace for consuners.

Thank you to Chair Khan, the
comm ssioners, Ms. WIlkins, and the entire
Federal Trade Commi ssion for starting this
conversation by publishing the rule proposal
and facilitating this discussion here today.

We strongly support the efforts of
the FTC to level the playing field for workers.
Li ke so many ot her contracts of adhesion, these
nonconpete provi sions are often not the result
of a negotiated agreenent. They're often
designed to be difficult to understand, they're
hi dden in conplex contracts, and they have
expanded far beyond their original purpose. At

their core, they fly in the face of the very
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| aws which are critical to pronbte econom c
gromh in this country.

The FTC s rul emaki ng shoul d not be
viewed as a radical departure fromits
authority. It is, in fact, the next | ogical
step to neaningfully address these problenatic
provi si ons.

States are increasingly passing
| egi sl ation to scal e nonconpet es back.
Research and evi dence continue to show t hat
t hese provisions stifle econom c growth, and
there's no question that the federal agency
which is tasked with prohibiting unfair methods
of conpetition can and should pass a final rule
prohi bi ti ng nonconpetes. Thank you.

MR. KAPLAN: Thanks, Erin.

Qur next speaker is Bilal Sayyed.

Bilal?

MR. SAYYED:. Thank you.

t he Comm ssion's proposal to ban
nost | abor nonconpete agreenments faces many
| egal hurdles and rai ses conplex federal state
i ssues. | note that if the agency has the

power it clains, it should put the force of
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rule behind its nulti-decade canpaign to limt
unnecessary occupational |icensing.

the Comm ssion's attenpt to couch
the current proposal as a response to
anticonpetitive effects of nonconpete
agreenents fails. The NPRM does not identify
an anticonpetitive effect of such agreenents
sufficient to support a near-total ban on their
adoption or enforcenent.

The thousands of comments received
to date identify the conplexity of the issue,
even as they thensel ves do not provide a basis
for the proposed rule. What they do suggest
often is on opportunistic behavior. Enployers
may obtai n enpl oyee agreenent to a nonconpete
covenant after an enpl oyee has nade sone
hard-to-reverse conmtnent to its prospective
or actual new enpl oyer; and al so, enpl oyees may
wi sh to be excused froma nonconpete agreenent
after recognizing its potential effect on their
future job prospects, perhaps even if the
covenant was entered into willingly.

Such opportuni stic behavior can be

anel i orated through a Mag- Mbss enacted rul e,
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requiring disclosures of post-enploynent
constraints in conjunction wth an offer of
enmpl oynent, including a statenent of the
rel evant state | aw governing enforceability of
such contracts, and reference to FTC-generated
frequently asked questions on enforceability of
such agreenents, alternatives to a nonconpete,
and sone general principles the enployee should
consider prior to agreeing with such contracts;
perhaps, too, a rule identifying as an unfair
practice the enforcenent of such an agreenent
when an enployee is term nated for reasons
ot her than cause, and al so identifying as
unfair attenpts to enforce agreenents of the
type found unenforceable by the highest state
court.

Finally, given the conplexity of
this issue, the Comm ssion should extend the
coment period an additional 90 to 120 days.
Thank you.

MR. KAPLAN:. Thank you, Bilal.

Qur next speaker is Sean Heat her.

Sean? Sean, are you there?

MR HEATHER: |s that unmuted now?
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Thank you.

The U. S. Chanber of Commerce is
strongly opposed to this rul enmaking, and I want
to make three points.

First, this rule is blatantly
unl awf ul , because the FTC | acks the authority
to wite a UMC rule. The discussion that
ki cked off today's session avoided this
fundanental question. Nobody was invited to
di scuss whet her the agency has congressi onal
authority to wite any UMC rule, let alone this
rule, and the Chanber is far alone fromthis
opi ni on.

In fact, Senator Chris Mirphy, a
Denocrat, recently introduced legislation in
Congress to address nonconpetes. He said, |
gquote, we would like to give themthe clear
statutory authority. Also worth noting, his
| egi sl ation grants authority in the UDAC
context, not UMC.

Second, on the policy question of
nonconpetes, let us be clear: The Chanber
supports enforcenent agai nst abuse of uses of

nonconpet es; however, the debate is not about
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burger flippers or sandwi ch artists. The
question is about whether a bl anket ban nakes
any sense, and bl anket bans rarely do.

Busi nesses use nonconpetes in many
different ways: to protect intellectual
property, as part of conpensation packages, and
to support investnent in skilled training for
t he wor kf or ce.

In these instances, the enployee is
rewarded with additional conpensation and
training in exchange for not |eaving -- |eaving
the business for a defined period of tinme. A
bl anket ban woul d take noney out of the pockets
of these workers. It would cause their wages
to fall, not rise.

Finally, the FTC, for two
has beenygﬁgﬁhing to attenpt to nake a UMC
rul emaki ng, and nobody is surprised that the
FTC has decided to try to do it on the issue of
nonconpetes. The only surprise, it has taken
you this long to nove ahead; so ny question is:
VWhy rush now?

The Chanber is part of 100

different trade associations collectively
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representing mllions of businesses that wote
a letter nore than two weeks ago asking for an
extensi on on the comment deadline. The FTC
routinely extends comment periods for proposed
rules that are far |ess consequential than
this.

My request is the FTC not only
extend the comment period, but nake that clear
to the public before the end of the nonth.
Thank you.

MR. KAPLAN:. Thank you, Sean.

Qur next speaker is Leeann Goheen.

M5. GOHEEN: Hi, everyone.

My nane i s Leeann Goheen, and |I'm
the senior director of governnent affairs for
NATSO, that's the national association
representing travel centers and truck stops;
and SI GVA, the national association
representing i ndependent fuel marketers.

Qur associations will submt
coments in the proposal, but due to the
meani ngful i npact of the proposal and the

i nformation required fromour nenbers to
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respond sufficiently, we urge the Conm ssion to
delay the comment deadline for 60 days.

Thi s bl anket ban for nonconpete
cl auses is too broad; therefore, our
associ ations oppose the proposal as it is
drafted. There are certain circunstances where
nonconpete cl auses are necessary in an
enpl oynent agr eenent.

Generally, those are for nore
hi gher -1 evel executives that are privy to very
sensitive business information. W are
especi ally concerned that businesses who enpl oy
wor kers that oversee nergers and acqui sitions
or other departnents with trade secrets or
certain intellectual property be able to
| npl enent a nonconpete cl ause.

We do believe there is a way for
the Comm ssion to anmend its proposal to both
protect the workers about which it is primarily
concerned while al so safeguardi ng the
confidential business information that
executives and workers with certain duties
mai ntain in their position.

Qur industry would support [imting
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nonconpete cl auses to executives or enpl oyees
in certain sensitive functions simlar to the
duties test that the Departnent of Labor
utilizes for overtine regul ations.

We are al so concerned about the
retroactive nature of the proposal. Enploynent
agreenents that include a nonconpete clause are
signed i n exchange for higher conpensation.

The proposal would effectively delete certain
provi sions of enploynent contracts while

| eaving intact others that were negotiated in
exchange. Al of these contracts would need to
be reopened and reexanmned. It would be a
total nmess, and it's not necessary. W urge
the FTC to nmake this rul emaki ng prospective

rat her than retroactive.

Appreciate your tine today. W
| ook forward to working with the Conm ssion on
this proposal.

Thank you, Leeann.

Qur next speaker is Berin Szoka.

Beri n?

MR. SZOKA: This proceeding
presunes that Section 6(g) of the FTC Act
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aut hori zes rul es defining unfair nethods of
conpetition. The DC circuit said so in 1973,
and the Suprenme Court has said so to seem ngly
simlar statutes.

Li ke 6(g) the Commrunications Act
says the FCC may make rul es and reqgul ations for
t he purpose of carrying out the provisions of
the act, but there's a key difference: That
act al so authorized heavy sanctions for
violations of FCC rules. The original FTC Act
aut hori zed no sancti ons what soever, only
I njunctive relief.

In the progressive era, as scholars
Tom Merrill and Katherine Watts note, if a
statute prescribed a sanction, then the
authority to nmake rules and regul ations
i ncl uded the authority to adopt |egislative
rules having the force of law. If the statute
did not include a sanction, such authority
enconpassed only interpretive or procedural
rul es.

The Suprenme Court's 1911 Gi nmaud
decision said just that. The FTC Act can only

be understood in this context. |If 6(g) had
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aut hori zed substantive rul emaki ngs, the act
woul d have marked the constitutional
revolution. It would have handed unprecedent ed
| egi sl ati ve power to assess fairness to an
unprecedented | ead, insul ated i ndependent
executive officers w thout safeguards for
rul emaki ng or procedures for judicial
supervi si on.

Congress woul d have created an
unaccountable mni |egislature w thout anyone
noticing for decades; but Congress, as the
Suprene Court rem nds us, does not alter the
fundanental details of a regulatory schene in
vague terns or ancillary provisions. It does
not hi de el ephants in nouse holes. 6(g) is a
nouse hole. Just one half of a one-sentence
subsection on additional powers.

The FTC reads 6(g) as a mghty
el ephant, the power to |egislate fairness
across nost of the econony, but the Suprene
Court has said agenci es cannot deci de mmj or
guestions of vast econom c and political
significance w thout clear congressional

aut hori zation. 6(g) provides no such clear
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statement. Even if it did, the FTC s reading
woul d vi ol ate the Nondel egati on Doctrine as
under st ood as understood in 1914 and as the
Suprene Court understands it today.

Sinply put, natural petrol eum
refiners, the case in which this entire
rul emaking rests, is a pile of sand. The
Commi ssi on should end this rul emaking and | eave
t he maj or question of nonconpetes to Congress.

MR. KAPLAN:. Thank you, Berin.

Qur next speaker is Littler
Mendel son VR. PARETTI :
Good aft ernoon.

My nane is JimParetti. I|I'ma
shareholder in the work- -- lawfirmLittler
Mendel son and a nenber of the firm s workpl ace
policy institute. In the very short tine |
have, | would |ike to make a nunber of points.

First, the premse that there's
w despread use and abuse of nonconpete
agreenents with | owwage workers is faulty. W
counsel a huge nunber of Anerica' s | argest
enpl oyers, and | can attest this is sinply not

t he case.
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Second, we ask that the Conm ssion
pronptly act on the pending request for an
extension to the comment period. An extension
that conmes at the eleventh hour is just not
very hel pful.

Third, we firmy believe that this
Is a matter of law. The Conm ssion | acks the
authority to issue any substantive regul ation
concerni ng unfair methods of conpetition.

Fourth, the Comm ssion's proposal
makes no distinction between the cashier in the
burger place that President Biden said he
sought to protect in his State of the Union
Address, and highly paid executives whose
nonconpet es have been negoti ated and bar gai ned
for, often with the considerations -- stock
options, signing bonus -- already transferred
to the enployee. Stripping away the benefit of
what an enpl oyer has bargai ned for and paid for
IS unconstitutional.

Fifth, the proposed rul e does not
take into fact the consideration that
restricted covenants help small, startup

busi nesses from | arge, predatory conpetitors

Page 79

TSG Reporting - Wrl dwi de 877-702-9580




© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 BN w N (o o (o] 00} ~ » ol BN w N - o

FTC PUBLI C FORUM
who can afford to pay over market sinply to buy
away their key talent.

Si xth, despite purporting to
propound a bright-line rule, the proposal's
treat nent of nondi scl osure or nonsolicitation
agreenents via a functional test is vague,
uncl ear, and offers no useful guidance to
enpl oyers.

Sevent h, the proposed rule's 25
percent ownership requirenents for the sale of
busi ness exception is far too high and w |
| npede commercial transactions if buyers cannot
protect their purchases.

Ei ghth, trade secret | aw does not
sufficiently protect an enpl oyer because it's
an after-the-fact renedy that can often only be
proven after the harm caused by discl osure of a
trade secret is already done, and even then at
an extraordinarily high cost.

Finally, there's just no evidence
that state |legislatures and state courts are
not appropriately safeguardi ng workers' rights,
enf orci ng reasonabl e nonconpetition agreenents,

and bal ancing the rights of workers with the
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rights of enployers to bargain and enter
agreenents freely.

W firmy believe the Comm ssion
shoul d abandon this effort and leave it to the
regul ation of the states, as it has for
hundreds of years. Thank you.

MR. KAPLAN:. Thank you, M.
Paretti. Thank you very nuch.

Qur next speaker is Leanna Wade

M5. WADE: Good afternoon.

My nane i s Leanna Wade, and | am
representing ACT| The App Associ ation, the
| eadi ng trade association for small business
t echnol ogy devel opers.

App Associ ati on nenbers are
I nnovators across consuner and enterprise
brackets. Today the ecosystem we represent,
which we call the app econony, is responsible
for over 5 mllion Anerican jobs and serves as
a key driver of the internet of things
revol uti on.

Qur community relies on | egal and
regul atory consistency to continue to provide

hi gh-val ue services and products to Anericans
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fromall wal ks; therefore, we appreciate the
opportunity to share our perspective with the
Federal Trade Comm ssion on its proposed
nonconpete rul e.

Nonconpet e cl auses are routinely
utilized within our community to preserve key
I nterests |like trade secrets and ot her
I ntell ectual property, strategies, and
i nformati on used to expand our nenbers'
busi nesses. Mre broadly, nonconpete cl auses
have becone a comonpl ace strategy for
busi nesses of all types and sizes, and the
FTC s proposal is estimated to i npact 99
percent of the Anerican workforce, nmaking it a
vast econom c and political significance.

We urge the FTC to be m ndful of
the scope of its authority for issuing such
rules. For exanple, it is not clear that
Congress has granted the FTC authority to issue
conpetition regul ati on rul es addressing
contractual relationships between enpl oyers,
enpl oyees, and contractors alike.

We believe it is critical that such

questions be publicly vetted and answered
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before the FTC noves forward. Already roughly
20 percent of startups fail in the first year.
We urge the FTC to consider the potenti al
| npact of this rule; and if it does nove
forward, we ask the FTC to do all it can to
support the small business technol ogy devel oper
communi ty.

We val ue the opportunity to speak
t oday because our conmunity is fast-noving and
conpetitive, and our nenbers have |imted
resources to alter w dely accepted business
practices such as the use of reasonable
nonconpet e cl auses.

Agai n, The App Associ ation
appreci ates the opportunity to share our
perspective on this matter, and we | ook forward
to working with the FTC to pronote a
conpetitive pro-innovation marketpl ace that
enabl es snmal | busi nesses.

MR. KAPLAN:. Thanks, Leanna.

Qur next speaker is Edw n Egee,
Egee.

Edw n?

MR. EGEE: Thank you so nuch.
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On behal f of the National Retail
Federation, | want to thank you for the
opportunity to testify today. M nane is Edwi n
Egee. | amvice president for workforce
devel opnent and governnent rel ations at
National Retail Federation.

As NRF w il explain in our
forthcom ng comment, the FTC s action to ban
enpl oyers fromutilizing nonconpete agreenents
I s beyond the scope of its authority. Even if
the FTC did have the authority to inpose such a
broad prohibition, the decision to do so would
har m enpl oyers, enpl oyees, and the broader
Aneri can econony.

FTC s authority to regulate in this
space i s questionable at best, as you all know.
Comm ssioner Wlson articulated this well in
her dissent. Moreover, the major questions
doctrine articul ated by the Suprene Court in
West Virginia versus EPA is applicable to this
rul e.

The FTC | acks cl ear congressi onal
aut hori zation to undertake such a rul emaki ng.

To paraphrase Justice Scalia, the FTC najority,
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pronul gating this rule | ocates the proverhbi al
el ephant in the nouse hol e.

On the nerits of this rule, NRF
opposes the ban to -- on inclusion of
nonconpet e agreenments in enploynent contracts
wi th enpl oyees. Federal and state | aws have
| ong recogni zed that nonconpete agreenents
serve a legitimte purpose in our econony.

These agreenents allow retailers
and other enployers to protect trade secrets,
custoner rel ationships, and confidenti al
information. They are particularly necessary
and appropriate when NRF nenbers enter into
enpl oynent contracts wi th higher-1evel
executives. This rule nmakes no distinction, of
course, between high-level -- high-1level,
hi ghl y conpensat ed enpl oyees, and other -- and
ot her workers.

For well over a century, nonconpete
cl auses have been popularly requl ated by the
states. The FTC, however, explicitly states
that the new federal rule -- regulation would
supersede any contradictory state law. It

woul d, as Conm ssioner W1 son noted, prohibit
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conduct that 40 states' legislation --
| egi sl atures have al ready chosen to all ow.

Al t hough |l egislators in several
states have proposed banning virtually all
nonconpet e agreenents, every state that has
consi dered such a ban has ended up doi ng
not hi ng or enacting conprom se or m ddl e- ground
| egi sl ati on.

The retroactive nature of this rule
requiring rescission of any agreenents
currently in existence is problematic as well.
This aspect of the rule is concerning for ny
menbers. Many of our nenbers have reached
extensi ve agreenents wth forner executives
t hat i nclude nonconpete agreenents.

MR. KAPLAN:. Thank you, Ed. Can
you wrap up? You're at two m nutes.

MR. EGEE: The FTC s attenpt to
force retailers and ot her enployers to go back
and rescind these contracts is unacceptabl e.

Allow ne to reiterate the request
of NRF and basically the entire business
community. W ask for an extension of the

comment period. Certainly given the conplexity
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of this rule and | egal questions around it,
that warrants a |onger tine period for the
regul ated conmunity to provide qualitative
| nput. Thank you.

MR. KAPLAN:. Thank you, Ed.

Qur next speaker is Brynne O Neal.

Brynne?

M5. O NEAL: Thank you.

"' m here for National Nurses
United, the |argest union of registered nurses
in the country. W strongly support the FTC s
proposal to ban nonconpete cl auses.

In the proposed rule, the FTC
recogni zes that training repaynent agreenent
provi sions, or TRAPs, can function as de facto
nonconpete clauses in sone circunstances. W
urge the FTC to go further and ban TRAPs
conpletely in the final rule.

The current proposal puts an
unr easonabl e burden on workers to show t hat
their particular TRAP functions as a nonconpete
clause, and it | eaves anple room for enpl oyers
to use TRAPs to skirt the nonconpete ban.

TRAPs | ock nurses into unsafe jobs.
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Under TRAPs, nurses are required to work for
their enployer for a nunber of years or else
pay a substantial penalty for the cost of
enpl oyer-required training, typically thousands
of dollars. These prograns do not provide
nurses with any new qualifications; rather,
enpl oyees are sinply passing on to nurses the
cost of basic on-the-job training required for
any RN position at any hospital.

Under TRAPs, nurses can't |eave
their jobs without a devastating financi al
penalty, and the debt hangi ng over them neans
t hat nurses have a harder tinme advocating for
safe conditions for thenselves and their
patients. The FTC should not put the burden on
workers to denonstrate that a particular TRAP
is invalid.

For classic nonconpete cl auses, the
FTC appropriately recogni zes that nost
enpl oyees have no choice but to rely on what
their enpl oyer says about their | egal
obligations. Litigation is expensive and
daunting. Therefore, the proposed rule

prevents enployers from putting nonconpete
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clauses in contracts and requires themto
I nform enpl oyees that existing nonconpete
cl auses are invalid so enpl oyees know their
rights and it's clear to everyone what the
rul es are.

The FTC shoul d take the sane
approach to TRAPs, instead of requiring
enpl oyees to have to prove that a given TRAP is
too costly. Thank you.

MR. KAPLAN:. Thank you, Brynne.

Qur next speaker is Ben Nussdorf.

Ben?

MR. NUSSDORF: Thank you, M.

Kapl an.

My nane is Ben Nussdorf. [|'mthe
general counsel of the National Propane Gas
Associ ation. Thank you for the opportunity to
coment .

| wanted to echo and support the
coments of the National Retail Federation, the
U.S. Chanber of Conmerce, Littler Mendel son,
and others in opposing this rule and seeking an
extensi on of the comment peri od.

This rule represents an overreach
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on behalf of the FTC, which is questionably
| egal and questionably under its scope of
authority. There are legitimte reasons for
nonconpetes. Many of themexist wthin our
I ndustry, and the protection of that
I ntell ectual property and trade secrets is
I ncredi bly inportant to the enployers that we
represent.

W wanted to thank the FTC for
giving this opportunity to conmment but believe
t hat nmeani ngful opportunity to conmment on such
a conpl ex, wi de-ranging and overreaching rule
woul d require an extension by the comment -- of
t he comrent peri od.

Thank you agai n.

MR. KAPLAN. Thank you, Ben.

Qur next speaker is Beth MIlito.

M5. MLITG Thank you.

My nane is Beth Mlito, and | thank
you for allowing ne to speak today on behal f of
t he National Federation of |ndependent
Business. NFIB is a nonprofit association
representi ng about 300,000 small and

| ndependent busi nesses across the country.
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We believe there are appropriate
situations for enployers and workers to enter
contracts that include nonconpete clauses. The
NFI B nenbers who use nonconpetes do so in
limted situations and not in a broad manner as
clainmed by many on today's call. In those
limted situations, nonconpete cl auses protect
i ntellectual property or other confidential
i nformati on that could cause econon c and
sonetinmes reputational harmto business.

Furt hernore, nonconpete agreenents
hel p encourage busi nesses to invest in their
enpl oyees for specialized training that if put
to work for a conpetitor business could
di sadvant age the conpany that provided the
training.

As sunmari zed by an NFI B nenber
recently, quote, You can't build a business,
teach people your secrets to success, and then
have them used agai nst you next week."

NFIB is also frustrated with the
FTC s intrusion into an area of policy that
should be left to the states, and we believe

this proposal seeks to unilaterally and
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illegally reinterpret the section of the
Federal Trade Conmm ssion Act on unfair nethods
of conpetition.

In her dissenting statenent in
response to the proposal, Comm ssioner WI son
poi nted out the weaknesses in the FTC s
proposal, noting, in short, today's proposed
rule will lead to protracted litigation in
whi ch the Commission is unlikely to prevail.

NFI B agrees wi th Comm ssi oner
Wlson's prediction. W will be filing public
comments, providing the Comm ssion with nore on
a small business perspective, detailing why
this proposal is so harnful to small enpl oyers,
enpl oyer retention, conpensation, and
I nvest nent .

Rel atedl y, we hope that the
Comm ssion will grant our request to extend the
coment tine. NFIB continues to hear from
menbers and wants to ensure the Conm ssion
hears from as many small business owners as
possi bl e.

Thank you for the opportunity to

speak today.
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MR. KAPLAN: Thank you, Beth.

Qur next speaker is John Kates.

John? John?

|"mnot sure. Do we have John
there? |Is he nuted? kay. Let's nove on.

Qur next speaker -- nmaybe we can
cone back and get back to John |ater.

Qur next speaker is Wes Bissett.

Wes?

MR. BI SSETT: Thank you very nuch.

My nane is Wes Bissett. |'msenior
counsel of the Independent |nsurance Agents and
Brokers of Anerica. W're the |argest and
ol dest associ ation of insurance producers in
the country.

The val ue of insurance agencies is
rooted in the goodw I| they develop in their
communities and the relationshi ps and the
confidential know edge about their custoners
that they've built over many years, and our
nmenbers fear that the Conm ssion's proposal
wi || erode that val ue.

As an initial matter, we believe

this is a subject matter and significant change
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in policy that should best be left to el ected
pol i cymakers, but we're especially concerned by
the expedited manner in which this is being
consi dered and strongly urge the FTC to extend
the comrent period by 60 days.

|"mgoing to briefly touch on four
additional issues, in case you do elect to nove
f orward.

First, our nenbers are very
concerned by the narrow scope of the limted
exenption that would permt the use of
nonconpet e agreenents in the context of
busi ness sales. That exception is limted to
cases where the seller has at least a 25
percent ownership stake in the business. In
our view, this exenption is unnecessary, it's
unduly restrictive, and shoul d be renoved.

We note that the three states that
general ly prohibit nonconpete agreenents do not
ban their use in business sales |ike that, nor
do they include ownership interest threshold
tests |ike this one.

Second, we appreciate that the --

that the proposal is not intended to apply to
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ot her types of enploynent agreenents |ike
nonsolicitati on and no busi ness agreenents; we
worry, however, that those legitimte types of
agreenents will be in jeopardy of being
consi dered de facto nonconpetes, and enpl oyers
and the nenbers we represent want certainty
that they can utilize these other fornms of
agreenents to protect their legitinmate
I nterests.

Third, we urge the Comm ssion to
I ncl ude an exenpti on based on wor ker earnings
along the lines of alternatives two and four;
and as discussed earlier inthe -- in the forum
today, a broad universe of states have started
to do simlar things in their state | aws.

And then, finally, any final rule
shoul d apply prospectively and not affect any
nonconpetes currently in place. Altering terns
after the fact distorts contracts and the
equi libriumthat was achieved at the tine they
were entered into.

Thanks very nuch.

MR. KAPLAN:. Thank you, Wes.

Qur next speaker is Al ex Harman.
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Al ex?

MR. HARMAN. My nane is Al ex
Harman. [|'mthe director of governnent
affairs, antinonopoly and conpetition |aws via
the Econom c Security Project, where we
advocate for ideas to build econom c power for
all Anmericans.

W bel ieve that every Anerican
shoul d have the freedom and stability required
to thrive, and we strongly support the pending
proposal banni ng nonconpete cl auses, which w ||
unl eash the U. S. | abor market and put noney
back in the pockets of workers.

Today we want to highlight three
strengths of the proposed rule. In addition,
we urge the Conm ssion to strengthen the rule
and want to share three critical concerns.

First, we strongly support a total
ban that does not nake false or arbitrary
di stinctions between industries or incone
| evel .  Nonconpetes are an abuse of power that
are designed to trap workers, drive down wages,
and prevent conpetition. |In fact, banning

nonconpetes coul d i ncrease worker pay up to
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$300 billion a year and would require -- reduce
raci al and gender wage gaps by 3.6 to 9.1
per cent .

We are heartened by the inclusion
in the rule of -- in the ban on training
repaynent agreenents, or TRAPs, where conpanies
are required to pay for training -- require
enpl oyees to pay for training they received if
they | eave a job before a certain tinme period.

We al so strongly support meking the
rule retroactive. The absence of this feature
woul d result in the 30 mllion U S. workers
subj ect to nonconpetes receiving no relief.

We believe that the rule could
still be strengthened in several key ways. The
final should ban contracts that are
functionally equival ent to nonconpete cl auses.
While the rule does include TRAPs, this should
not be limted to reasonabl e repaynents because
for some | owincone workers even rel atively
smal | anpbunts of noney coul d have the effect of
| ocking theminto jobs they need to | eave, and
determ ning what is a reasonable TRAP is not

easy.
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Secondly, we believe that the rule
shoul d prohibit vertical no-poach agreenents.
Workers nmay be aware when they are subject to a
nonconpet e agreenent, but vertical no-poach
agreenents are often invisible, and yet prevent
themfromnoving to a store or |location that
could offer nore opportunity for a better job.

Finally, we encourage the
Commi ssion not to extend the conment peri od.
For over four years, the Conmm ssion has heard
from nunmerous groups and individuals on the
| ssue of nonconpetes. There has been multiple
time, and the evidentiary record is now cl ear:
Nonconpet es shoul d be banned. Do not neke
workers wait any |longer for this inportant
rul e.

Thank you.

MR. KAPLAN:. Thank you, Al ex.

Qur next speaker is Jennifer Han.

Jenni fer?

M5. HAN: Hi, good afternoon.

| am Jenni fer Han, chief counsel
and head of global regulatory affairs at

Managed Funds Associ ati on.
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So at MFA we represent the gl obal
al ternative asset managenent industry, so this
I ncl udes hedge funds, crossover funds, and
credit funds. Qur nenbers collectively nmanage
nearly $2 trillion. The beneficiaries of these
funds are pensions, foundations, and
endownrents, and the investnent returns help
secure retirenents, fund nedical research, and
provi de schol arshi ps, anong ot her things.

W' re very concerned with this
overly broad ban on nonconpetes. Any
restrictions on the use of nonconpetes should
be carefully tailored to consider pronoting
research, investnent, and U S. conpetitiveness.

Nonconpetes in the alternative
asset managenent space are essential to
protecting intellectual property and investor
assets, rather than stifle innovation,

I nvestnent, and conpetition. They're a
critical conponent in hel ping our nenbers
prevent the divul genment of proprietary trading
strategies and i nvestnent positions, protecting
proprietary algorithns devel oped and used by

asset nmmnagers to conduct business and trades,
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and they protect relationship assets as well.

So in our industry, the use of
nonconpet e agreenents typically entails garden
| eave, where enpl oyers conpensate workers
during the post-enploynent period until the
expiration of their nonconpete agreenent. This
approach wll allow -- this approach all ows
firms to protect their proprietary information
whil e giving enpl oyees financial stability as
they transition to new enpl oynent.

So we encourage the FTC to tailor
the proposed rule to allow for exceptions from
a nonconpete prohibition where there's
significant intellectual property at stake, the
busi ness and investors would be harned, the
nonconpete agreenent is limted in tinme, and
the enpl oyee will be paid out.

W' ve seen the economic inpact on a
smal | scale, as firns that engage in certain
I nvestnent strategies refrain from conducting
busi ness in jurisdictions where nonconpete
agreenents are outlawed. So if the final rule
does not enable alternative asset nmanagers to

protect sensitive --
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MR. KAPLAN:. Thanks, Jennifer. Can
you wrap up? W're at two m nutes.

M5. HAN:  Yeah.

-- intellectual property, it's
going to hurt conpetitiveness of our sector,
the U S. final sector broadly, and al so harm
I nstitutional investors.

Thank you, and we woul d support
ext endi ng the comment deadl i ne.

MR. KAPLAN: Thanks, Jennifer.

Qur next speaker is Evan Arnstrong.

Evan?

MR. ARMSTRONG. Thank you for
allow ng us to speak today.

My nane is Evan Arnstrong. |I'm
vice president of workforce policy for the
Retail Industry Leaders Association. W
represent the largest, nobst innovative
retailers in the country.

W will be submtting substantive
comments to the FTC that will detail the
I ndustry's perspective on the inportant issue
here; and on that front, we encourage the FTC,

| i ke many others, to extend the comrent
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deadl i ne by 60 days so that we have nore tine
to provide those ful sone detailed coments to
you-all. However, |'m happy to share sone
hi gh-1 evel thoughts today; and again, thank you
for the opportunity.

The retail industry, by its nature,
I's highly conpetitive. Qur nenbers believe
that open and free markets allow for fair
conpetition that benefits custoners, enployees,
and sharehol ders ali ke, while driving
creativity and innovati on.

Wth that in mnd, we agree that
abusi ve or coercive nonconpetes should not be
applied broadly across the econony to all
wor kers, including, especially, to retail
associ ates; however, we do support the ability
to selectively use narrowmy tail ored nonconpete
cl auses to protect trade secrets and ot her
confidential business information.

As | nmentioned, RILAis in the
process of collecting quantitative data from
our nenbers to provide in our comments; but
anecdotally, leading retailers narrowy use

nonconpetes for high-level executives or in
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situations where there is a business necessity.

Using tail ored nonconpetes in these
I nstances is a wwn/win for all, inpacting an
enpl oyee' s benefit fromreceiving |ong-term
I nvest nents and conpensation while the
conpani es can protect trade secrets and ot her
confidential information.

Whil e RILA believes a discussion
about the scope of nonconpetes is a worthy one,
we think -- we believe that the proposed rule
is fatally fl awed because the FTC | acks the
constitutional and statutory authority to issue
such a rule, and in attenpting to do so, the
agency is inproperly usurping the rule of
Congr ess.

Congress expressly gave the FTC
authority to issue rules to protect consuners,
such as to prevent fraud and fal se adverti sing;
I n contrast, Congress never granted the FTC the
authority to issue wi de-ranging rul es
regul ating conpetition such as contract ual
rel ati onshi ps between enpl oyers and enpl oyees.

MR. KAPLAN. Thanks, Evan. Can you

wrap up, please? Thank you. Ckay.
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Qur next speaker is Courtney Van
Cot t.

Court ney?

M5. VAN COTT: Hi.

At 25 years old, | started getting
demand letters requesting | pay hundreds of
t housands of dollars in penalties because |
al l egedly violated a nonconpete. | reluctantly
signed this nonconpete when it was presented to
me with the condition that | woul d be
termnated if | didn't signit, and that was
extrenely distressing.

Wi | e nost enpl oyers use these
cl auses exclusively for their deterrent val ue
with no intent to litigate, | was sued in 2019
and have been in litigation for al nost four
years because ny previous enpl oyer has deci ded
to test the validity of this contract. The
plaintiff and his attorney are adamant t hat
this is not a nonconpete, so they can get away
Wi th a nore oppressive, broad, and overreaching
contract.

Thi s clause has no geographi cal

scope; attenpts to protect potential, not
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actual business; an exorbitant penalty; and an
unreasonable tinme [imt.

As soneone who was only a couple
years into starting their career, | was and
have been unable to afford full-time |egal
representation, leaving ne to work as a | egal
assistant in addition to nmy full-tinme job while
still trying to be present for ny famly and
daught er.

The reason enpl oyers use these
nonconpetes is to trap workers, not to actually
protect thensel ves. They know that enpl oyees
will be nore willing to stay in a hostile work
envi ronnent, accept |ower wages, and will be
hesitant to find a new job due to the fear of
having to navigate the court system

Wiile it's considered unethical for
attorneys as a profession to be bound by
nonconpetes, they're nore than happy to bil
hours to wite themfor their clients
busi nesses or attenpt to enforce them These
contracts are often non-negoti able, and sone
enpl oyees are unaware they're even signing

t hem
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The FTC s proposed rul e banni ng
nonconpetes is so crucial because the situation
["'min would never happen again. Thank you.

MR. KAPLAN: Thanks, Courtney.
Thanks for sharing that.

Qur next speaker is Daniel Kalish.

Dani el ?

MR KALISH Hi.

My nane is Dan Kalish, and I amthe
owner and founder of a law firmcalled HKM
Enpl oynent Attorneys. W represent individuals
agai nst nonconpetes; and we operate in about 30
states, making us one of the largest, if not
the largest, law firmthat represents
enpl oyees.

Several enpl oyees, countless
enpl oyees, will contact us, and they w Il ask,
nunber one, if | go to this new conpany, w ||
It violate ny nonconpete; and then nunber two,
I s the nonconpete enforceabl e.

We advise themon that, but at the
end of the day we also tell themthat it really
often doesn't matter if the nonconpete is

enf orceabl e or not, because really what they
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need to avoid is getting sued. And the reason
why is that if an enpl oyee gets sued, they're
of ten going against a very |arge conpany, and
t hese are even high wage earners.

They have to go through discovery,
a tenporary restraining order. After that
occurs, they have to go through additi onal
di scovery; and on top of that, they have to go
through a prelimnary injunction, and often all
the way through a trial.

And what we end up telling the
enpl oyees is that if they get sued, they wl|
likely, even if they win, have to pay roughly
$100- to $150,000 in attorney fees. As a
result, for many of our clients, even if they
winin court by show ng that they did not
actually or were not going to a conpetitor or
show ng that the nonconpete is unenforceable,
it wll bankrupt them

Let ne -- let ne repeat that
because | think that's inportant. Even for our
enpl oyees who win a |lawsuit against an invalid
nonconpete, it wll bankrupt them

As a result, nost of our enployees
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that we advi se make the correct decision in
this case, which is not to go to the new
conpany that they want to, it's not to
chal | enge the nonconpete. They either decide
to stay at the conpany, even though they don't
want to, or they decide to |eave the field
al t oget her.

MR KAPLAN: Dan, can you wap up?
l"msorry. You're at two mnutes

MR, Kalish: Yes.

As a result of that, we believe
it's incredibly inportant for the FTC to pass
this proposal. On behalf of enployees
nati onw de we support the FTC s proposal.
Thank you.

MR. KAPLAN. Thank you, Daniel.

Qur next speaker is Paul Diaz.

Paul ?

MR. DIAZ: Hi, good afternoon.

My nane is Paul Diaz. |I'ma U S
Marine Corps veteran and the | eadi ng advocate
for ending the nonconpete in the veterinary
| ndustry.

' m speaking to you today on behal f
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of nore than 6,000 people who have signed ny
petition on behalf of veterinarians who have
been, wll be, or are currently negatively
| npacted by a nonconpete, and on behal f of pet
owners whose access to care is limted by the
predatory use of nonconpetes in this industry.

The veterinary industry is one
where a nmpjority of the revenue is generated by
a single job-class education. By establishing
control over the veterinarian with a
nonconpet e, enpl oyees establish control over a
portion of the industry's revenue.

A nonconpet e agreenent enabl es
enpl oyers to control how and where a
veterinarian uses their nedical l|icense, it
restricts their ability to earn, it prevents
t hem f rom obt ai ni ng new, hi gher-payi ng
car eer-advanci ng opportunities, and the nost
egregious inpact is when a veterinarian has to
choose between uprooting their famly and
| eaving their comrunity or not practicing at
al | because relocating is not an option; and
let's not forget the nental health danmage

i nflicted upon a veterinarian who is stuck in a
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toxi ¢ work environnent.

By requiring a nonconpete,
enpl oyers are saying they would rather see a
veterinarian not work than to see them
generating revenue from soneone el se.

Vet eri nari ans have been conditioned to believe
a nonconpete is a standard part of becom ng a
veterinarian for decades.

The American Medical Association
took a stand agai nst nonconpetes for human
heal t hcare doctors in 2016. The Anerican Bar
Associ ation did the sane for |awers in 2017.
As of today, of the Anerican Veterinary Medi cal
Associ ation, an organi zation that is supposed
to advocate for veterinarians, has renai ned
silent on this topic. Their silence is why
veterinarians need our help and is one of the
reasons | decided to take up this effort.

| applaud the FTC for this proposed
rule. Enployers have trademarks, NDAs,
copyrights, patents, confidentiality
agreenents, nonsolicits, and various other
| egal tools to protect their intellectual

property and investnents. The nonconpete is
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about control, not protection.

Wiile you get -- while you work to
get this rule passed, | wll continue to
educate and enpower veterinarians to take back
control over their career --

MR. KAPLAN: Paul, can you wrap up?
It's you're over two mnutes. Thank you.

MR. DI AZ: Thank you.

MR. KAPLAN: All right. Thanks,
Paul .

Qur next speaker is Jennifer
Massengal e. Jenni fer?

M5. MASSENGALE: Hello. Thank you
for hearing ny comments.

|"'mjust a regul ar breast
radi ol ogi st, physician. | have experienced
I ssues with extrene nonconpetes nmultiple tines
in nmy career. | finished ny training in 2008,
and in 2013 | was under a restricted nonconpete
covenant. | had to nove ny famly out of state
just to practice nedicine.

Again in 2019, ny conpany, ny
radi ol ogy group of 20 physicians -- | was an

enpl oyed physician -- wanted to sell to a
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conpany naned MEDNAX. They wanted ne to sign a
36-page restricted contract. They coul dn't
even tell me which facilities or affiliates |
was going to be restricted from They covered
40 states, and even South Anerica.

These nonconpetes do not apply to
physicians like ne. | do not have trade
secrets to pass on. | wasn't trained for that.
And this has really significantly inpacted ny
| i vel i hood of practicing nedicine and, you
know, required ne to uproot ny famly, three
children, and husband two tinmes to nove out of
state in order to support ny famly and to gain
enpl oynent .

Sol amfull -- fully supportive of
banni ng these nonconpetes in these types of
situations. Thank you.

MR. KAPLAN: Thanks, Jennifer.

Qur next speaker is Jonathan Jones.

Jonat han?

MR. JONES: Hi. Thank you.

"' m speaking in favor of this
proposal to ban nonconpetes. |'m an energency

physi cian in Jackson, M ssissippi, and |I'm
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presi dent of the American Acadeny of Energency
Medi cine. W represent over 8,000 energency
physi ci ans.

Following up the talk froma
radi ol ogi st, nonconpetes serve to intimdate
physi ci ans, specifically to intimdate
physi ci ans not to speak up about potentially
dangerous practices to patients.

Li kewi se, they serve to limt
access to patient care, which, as was nentioned
by Dr. Baig earlier, is a major problemin this
country, and | don't think we need to do
anything to further inpact patient care.

A specific reason that nonconpetes
are not indicated in hospital-based physician
contracts, such as energency nedicine,
radi ol ogy, anest hesiol ogy, and pathol ogy, is
that we do not have our own patients, we do not
have patient lists, and we do not have trade
secrets.

As a matter of fact, all of the
training we receive is actually funded by the
federal governnent in the formof residency

training. W have no other secrets other than
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what was provided to us during nedical school
and residency.

Signing on with a hospital that has
a nonconpete only limts the doctor's ability
to provide the best patient care and to speak
up about unsafe practices.

So again, on behalf of the Anerican
Acadeny of Energency Medicine, we fully support
this proposal. Thank you.

MR. KAPLAN: Thank you, Jonat han.

Qur next speaker is Eden Danielle
Sul I'i van.

Ms. Sullivan, are you nuted? Eden?
Okay. Well, nmaybe we can cone back to her.

Let's nove on. Qur next speaker is
Fred Brown.

Fred?

kay. W don't -- | guess maybe we
don't have Fred either.

Fred, are you there?

kay. Let's nove on. Qur next
speaker is Kathleen Tenoever.

Kat hl een, are you there

MS5. TENOCEVER: | am here, thank
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you.

MR KAPLAN. G eat

M5. TENCEVER: And thank you for
hosting today's forum

| represent the Federation of
Anerican Hospitals. W represent 1,000
t axpayi ng hospitals and health systens across
46 states, D.C., and Puerto Rico.

First, we reiterate what others
have said already, that we don't believe the
Comm ssion has the authority to issue the
proposed rul e.

Al so, given that the rule woul d
finalize what have been decades of settled | aw
and conmon practice, we urge the Comm ssion to
extend the comment period by 60 days and
announce the extension by the end of next week.

Regar di ng specific provisions of
the proposed rule, the Conm ssion, by its own
adm ssi on, does not have the authority to apply
the rule to, quote, Entities not organized to
carry on business for their own profit."”

Taken on its face, that |anguage

woul d nean that the nonconpete ban woul d apply
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to sone 20 percent of hospitals across the
country. That is taxpaying hospitals, but the
ban woul d not apply to 80 percent of hospitals
in this country that are tax exenpt.

Thi s uneven playing field between
t axpayi ng and tax-exenpt hospitals is
il1logical, and it also would create significant
uni ntended di stortions in the conpetitive
playing field. It would also create
fundanentally different rules of the gane for
different entities in the sane industry based
solely on tax status.

For hospitals, this will cone at a
time of increasing conpetition for a shrinking
pool of skilled professionals as hospitals
across the board are coping wth workforce
chal | enges.

Tax- exenpt systens would be free
under the proposed rule, if finalized, to
recruit physicians, nurses, technicians, and
seni or executives fromtheir taxpaying
conpetitors wthout restriction, while the
t axpayi ng systens woul d be unable to conpete in

Ki nd.
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Thi s uneven playing field would
al so create an incentive for hospitals not
covered by the nonconpete ban to engage nore
aggressively in nonconpetes at all |evels of
service, since their conpetitors, taxpaying
hospitals, are not able to do so, which is
exactly what the proposed rule intends to
prevent.

W will provide extensive coments
on this issue and many others in our -- when we
submt coments to the proposed rule, and we
appreciate the Commssion's tine and
consi deration of these comments. Thanks again
for offering this opportunity today.

MR. KAPLAN:. Thanks, Kat hl een.

Qur next speaker is Alex Hendrie.

Al ex?

MR HENDRI E: Thank you.

"' m here representing the National
Associ ation of Wl esaler-Distributors. W are
an industry that has 6 mllion enpl oyees across
the country and over $7 trillion in our annual
sal es vol une.

Qur nenbers are over -- over 80
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percent of our nenbers, based on our survey,
use nonconpetes, and they use themin a very
narrow way. They use it primarily for highly
pai d seni or nmanagenent w th know edge of
conpany strategy, and they also use it for
their sales staff, which interact wwth the
custonmer base and the sales staff and the
know how.

They are -- our enployees are
hi ghl y conpensated. The average nonsupervi sory
wage is $21 an hour. And we use themvery
narromy for one or two years, limted to
specific geographies and |limted to specific
product s.

We have concerns with the proposal.
In many states where nonconpetes are banned,
our nenbers have problens with recruitnent and
retention, and they have problens with
proprietary information.

| would conclude, briefly, with
echoi ng the concerns of the retroactivity of
t he proposal, and al so associate nyself wth
the comments nade about extendi ng the comrent

period. Thank you.
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MR. KAPLAN: Thanks, Al ex.

Qur next speaker is M chael Laynman.

M chael ?

MR. MJURTAZA: Thanks, Peter.

This is actually Hai der Murtaza on
behal f of | FA. Thanks for the opportunity to
speak today.

| FA is an organi zati on that
represents franchisors, franchi sees, and al so
franchi se suppliers. Qur nenbership is also
brands rangi ng from qui ck-service restaurants
all the way to personal services to hone
heal t hcare systens, with over 200 busi ness
formats.

The FTC s proposed nonconpete rule
woul d apply to workers, and the Comm ssion
specifically defined that termto exclude the
franchi sor/franchi see rel ati onshi p, and we
agree. The Conmm ssion noted that
franchi sor/franchi see rel ati onship may be nore
anal ogous to the relationship between two
busi nesses than the rel ationshi p between an
enpl oyer and a worker.

t he Comm ssion al so noted that
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there's no evidence to suggest a benefit from
applying the proposed rule to the
franchi sor/franchi see rel ationship, and we
agree wth the Comm ssion that there's no need
or support for extending this proposed rule to
the franchisor/franchi see rel ati onship.

| al so believe that nonconpetition
clauses in the franchisor/franchisee
rel ati onship protect the franchisor as well as
the franchi sees that invest in the brand by
bui | ding and operating a unit and system And
it's not just what we say. Courts reached the
same concl usi on.

The Massachusetts Suprene Judi ci al
Court exam ned nonconpetes in a
franchi sor/franchi see rel ati onship, and those
in anon -- in a traditional enploynent
relationship. In a 2004 case, Bollinger v.
Duncan, the Court upheld enforcenent of
nonconpetes. That Court enphatically found
t hat the nonconpete clause chall enged by the
plaintiff had actually protected the sane
franchi see and ot hers when they operated under

the system The Court concluded that Duncan's
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nonconpete was in reasonable tinme and space,
needed to protect |egitimte business
I nterests, and consistent with public
I nterests.

O her courts reached simlar
results. So who benefits? Reasonable
nonconpete clauses are inportant to protect
franchi sors' goodw ||, confidenti al
i nformation, and investnent and training in
devel opnent of franchi sees.

Nonconpet e cl auses al so protect
franchi sees in the sane way, and agai nst having
former franchisees unfairly conpeted with by
operati ng knock-off concepts, as well as
trading on a goodw Il and know edge that they
devel oped under their franchise rel ationships.

In a business-to-business
arrangenent, parties should be free to enter
into contracts on fully disclosed and nutual ly
agreeable terns; that is, franchising and
nonconpete clauses fall in that category.

A nonconpete in a franchise
agreenent supports the franchi sor and the

franchi sees in the system agai nst unfair
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conpetition and does not --

MR. KAPLAN. Thanks. Can you w ap
up? Because you're over two mnutes. Thank
you

MR. MURTAZA: O course. Thank
you.

| astly, | would just nention that
we agree with everyone el se that the comenti ng
deadl i ne shoul d be extended so that we can
provi de nore detail ed insight on the inpact of
this rule. Thank you.

MR. KAPLAN:. Thanks a | ot.

Qur next speaker is Megan
St ochhuasen.

Megan?

M5. STOCHHAUSEN: Hey, Peter. [|I'm
passing it to ny coll eague Melissa Cropper.

M5. CROPPER: Thank you.

This is Melissa Cropper. |I'm
presi dent of the Ohio Federation of Teachers
and the vice president for the Anerican
Federation of Teachers, and |I'm honored to be
here today to share ny support for the FTC s

proposal for a ban on nonconpetes.
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We represent charter school
teachers and staff in Chio. Many of our
charter school nenbers are subject to
nonconpet e cl auses or conmponents of nonconpete
cl auses.

Shocki ngly, teachers can be fined
up to $4,000 for resigning and working in
anot her school. Oten charter schools wll
garni sh the | ast paycheck or the last few
paychecks of an enpl oyee who has resigned.
Sal aries at charter schools are typically | ow,
so it's inportant to note that these fees are
applied to teachers who earn salaries as |ow as
$32, 000 annual |l y.

Educat or contracts with charter
school s often include a range of other
provi sions that woul d be considered part of a
nonconpet e cl ause, such as banni ng teachers who
| eave their job fromteaching at another school
outside of their charter network in a certain
county, city, or mle radius; being sued in
court; having their teacher |icense contested
within the state; or having to pledge to not

use any of the teaching materials, |esson
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pl ans, or other resources that they devel oped
whil e teaching at the charter school.

These nonconpete provisions are
pervasi ve and hard to renpbve or contest. In
terns of specific feedback to the proposed
rule, | appreciate that the rule isn't limted
to provisions or agreenents specifically
desi gnat ed nonconpete cl auses. The contract ual
provi sions teachers struggle wth, whether
there's a fine for resigning, a ban on
teaching, or the threat of being sued or | osing
their teaching license, all work as nonconpete
cl auses.

One | anguage arts teacher | work
wth submtted a letter of resignation in My,
letting the charter school she was working for
know she woul d not be returning the foll ow ng
year. She |ost her |ast two paychecks, which
put her famly under financial pressure all
because the forner enployer had a nonconpete
cl ause. Leaving one teaching job for another
better teaching position should not cause
econom c pain for a teacher's famly.

When she wote to ne describing the
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ordeal she said, "It is disgusting that charter
school s can basically hold us hostage, force us
to sign an intent to return before other
school s of public districts have even posted
open positions, and then take noney that we
rightfully earned throughout the school year.
It is theft, plain and sinple."

MR. KAPLAN:. Melissa, can you wrap
up? Sorry. You're over two mnutes

M5. CROPPER  Yes.

"Il wap up by saying: By
| npeding the nobility of teachers and
heal t hcare workers fromone job to the next,
nonconpet e agreenents undern ne worker
bar gai ni ng power and contribute to conditions
that do not serve students or patients.

Thank you.

MR. KAPLAN:. Thanks, Melissa.

Qur next speaker is Chenai
Ki rkpatrick

M5. KI RKPATRI CK:  Thank you.

Good afternoon. M nane is Chenai
Kirkpatrick. | serve as the director for

gl obal policy and regulatory affairs at SHRM
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t he Soci ety For Human Resources Managenent.
Thank you for hosting this public forumto
exam ne the proposed ban on nonconpete cl auses.

On behal f of SHRM and our
318- pl us-t housand nenbers, we appreciate the
opportunity to engage with the FTC on this
| nportant proposal. Mre than 95 percent of
Fortune 500 conpanies rely on SHRMto be their
go-to resource for all things work and their
busi ness partner in creating next-generation
wor kpl aces.

SHRM bel i eves that the rule as
drafted is overly broad and could potentially
har m busi nesses that depend on nonconpete
agreenents to thrive, including energing
t echnol ogy conpani es that nust safeguard highly
speci al i zed capabilities.

Wth an econony that is nore
knowl edge based than ever, there are nore and
nore circunstances where enployers need to
protect information. W also believe the
broadly drafted regul ati on woul d j eopardi ze the
ability of HR professionals to require the

repaynent of education or training benefits,
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and it would al so endanger the use of
nondi scl osure and nonsolicitation clauses. A
consequence of the proposed rule could be
busi nesses of all sizes not investing in
upskilling and reskilling their workforce.

SHRM bel i eves the FTC should
differenti ate between agreenents designed to
limt | abor narket nobility and those desi gned
to protect confidential trade secrets or
strategi c pl anni ng.

SHRM supports a wel | -functi oni ng
| abor market and the ability of workers to
secur e good- payi ng jobs, and we believe that
this proposed rule will limt the ability of
enpl oyers to create workpl aces where everyone
thrives.

SHRM | ooks forward to commenting in
detail on the FTC s proposed rul e and hopes
that the FTC will consider the alternative
sol uti ons and broad exceptions in the rule that
SHRMwi || outline in its coments.

Thank you for this opportunity, and
we | ook forward to working with the FTC.

MR. KAPLAN: Thanks, Chenai.
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Qur next speaker is Scott

Shewcr aft.

Scott?

MR. SHEWCRAFT: Good afternoon. M
nanme is Scott Shewcraft. |'mthe vice

presi dent of policy at The Econom c | nnovation
G oup. W are a public policy organization

focused on Anerican dynam sm and people in

pl aces -- giving them access to the broader
prosperity of our -- of our national econony.
We are supportive of the -- the

FTC s approach of banning all nonconpete
clauses, and that's in |large part because, you
know, we -- we believe that the anticonpetitive
effects, the stynying of entrepreneurship, and
t he suppression of wages is true irrespective
of where you set the dial on inconme and what

ki nd of worker you're tal king about.

That said, you know, | want to --
we'll be submtting a comment letter nore fully
di scussing all of those points, and | want to
take a mnute to tal k about sone of what we've
been hearing today and sone of the exceptions

that m ght exist.
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W are -- we want to urge caution
on the incone threshold for a test because it
seens in all instances to have been arbitrary
and not really well targeted, particularly when
you take into account huge differences
geographically on inconmes and where that m ght
be set based on the -- the nature of the work.

And in many cases, it's -- it's
t hose know edged workers at a firmthat are
nost likely to be the entrepreneurs of tonorrow
and the innovators that bring, you know,
dynamsmto their | ocal econony and new j obs.

In particular, there's sone
forthcom ng research on the prohibition in
Washi ngton state, which is a fairly high-incone
threshold in the | ow $100, 000, and it showed no
enpl oyer -- no change in enpl oyer behavi or.
Nobody rai sed sonebody's wages to nove t hat
worker into the threshold -- into the range
where a nonconpete woul d be all owed, so that
neans, you know, it's not that valuable to the
enpl oyer for that worker, and it wasn't
previously priced into their conpensati on.

When we tal k about --
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MR KAPLAN: Scott, you're at two
m nutes. Can you wap up, please?

MR. SHEWCRAFT: (Ch, yeah.

So we support the conpl ete ban,
but -- and di scourage any sort of incone
testing for -- for an exception.

MR. KAPLAN: Thank you, Scott.

Qur next speaker is -- sorry --
Rebekah Goshorn Jurata.

Rebekah?

M5. JURATA:. Yes, thank you.

Hello. M nane is Rebekah Goshorn
Jurata fromthe Anmerican |Investnent Counsel.

Al C nmenbers provi de access to
capital, create jobs, strengthen retirenent
security, drive innovation, and increase
econom ¢ grow h through responsible, long-term
I nvestnent. Qur nenbers support conpetition by
I nvesting in local communities and creating
wealth for mllions of American public sector
wor kers who are saving for retirenent.

Al C appreciates the FTC s efforts
to please anticonpetitive conduct inpacting

| abor nmarkets; however, we are concerned that
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the broad drafting of the proposed rule wll
harm conpetition by reducing incentives for
| ong-terminvestnent in devel opi ng busi nesses.
This will hanper job creation and di scourage
I nnovat i on.

Many of the nonconpete or de facto
nonconpete clauses it would bar are critical
parts of carefully negotiated agreenents
bet ween sophi sticated actors, including
busi ness owners and those working to ensure
that American workers and retirees can protect
and grow their savings in ways that they
demand.

Undoi ng these contractual terns
woul d create negative consequences that would
al so include violating their existing
obligations, and many of which were not
i ncl uded in the noticed proposed rul emaki ng, or
even cont enpl at ed.

The contracts that we are concerned
about are drastically different fromthose
exanpl es of worker exploitation discussed in
t he proposed rul emaki ng or highlighted in the

recent Conmm ssion enforcenent actions. W
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believe the FTC can wite a rule that fulfills
Its goals of protecting workers while allow ng
our menbers to abide by their existing
obligations and serve their investors.

We | ook forward to working with
you, and we'll submt a comment letter in the
comng nonths. So to that end, we respectfully
request the Comm ssion consider the request for
extensi on of the comment peri od.

Thank you, and thank you for your

MR. KAPLAN:. Thanks, Rebekah.

Qur next speaker is Jason Todd.

Jason?

MR. TODD: Thank you for the
opportunity to participate in today's forum
My nane is Jason Todd. |[|'mvice president of
governnent affairs for the |ndependent
El ectrical Contractors.

Established in 1957, IECis a trade
associ ation representing over 3,700 nmenbers
with nore than 50 chapters and training centers
nationwide. IECis the nation's prem er trade

associ ation representing Anerica's independent
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el ectrical and systens contractors.

| EC believes the FTC is taking an
overly sinplified approach to nonconpete
agreenents with this bl anket prescription and
shoul d abandon the rul emaki ng process
altogether. Instead, |EC urges the Conm ssion
to take nore tinme to study the issue by
conveni ng roundtables with interested
st akehol ders to get a better idea of how they
are used and their inpact on different
I ndustri es.

Specifically, sonme | EC nenbers nmay
use reasonabl e nonconpete agreenents for their
hi gh-1 evel executives, and we al so use the
training repaynent agreenent provision that's
been referenced today for their apprentices,
since they will often pay for nost if not all
their tuition in a registered apprenticeship
program which, after four years, they wll
graduate into a good-paying profession as a
j our neywor ker electrician with little to no
debt .

Shoul d the FTC continue with the

rul emaki ng process, |EC believes, as others
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have stated, that the comment period for such
an i npactful rul emaking shoul d be extended
I mredi ately for an additional 60 days. This
60- day comment period is not nearly enough tine
for the business community to assess its inpact
and comment appropriately.

And | EC woul d stress that given the
vast majority of its nenbers are small
busi nesses, they are |imted in their resources
and staff tinme to devote to surveys and emails
to express in further detail just howthis rule
woul d i npact their operations.

Thank you for your tinme today.

MR. KAPLAN: Thanks, Jason.

Qur next speaker is Najah Farle.

Naj ah?

M5. FARLE: Hi. Thank you, nenbers
of the FTC and staff and commi ssioners, for
allow ng ne to speak.

My nane is Najah Farle. I1'ma
senior staff attorney at the National
Enpl oynent Law Project. NELP is a nonprofit,
nonparti san research and advocacy organi zation

specializing in enploynent policy.
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" m speaking today in favor of the
proposed rule, which will significantly limt
the use of nonconpetes for workers nationally.

Enpl oyers have taken advant age of
the lack of laws and regulations in this area
to push these agreenents on to unsuspecting
wor kers across all incone |evels and job
titles. | first came to this issue when | was
an assistant attorney general at the New York
state office of the attorney general working on
the infanous Jimy John's case and afterwards
recei ved many conpl aints across industries
t hroughout the state, including phleboton sts,
| T professionals, house cleaners, security
guards, bi ke nmessengers, school cafeteria
wor ks, and ot hers.

Since joining NELP, | have
conti nued advocating agai nst these --
proliferation of these agreenents, having seen
firsthand their deleterious effect on workers.
Wrkers are often faced with unenforceabl e
nonconpetes in the workpl ace.

Even in California, enployers often

gi ve unenforceabl e nonconpetes to workers.
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That's why California passed their recent |aw,
barring conpanies fromattenpting to enforce
ot her state nonconpete | aws against California
wor ker s.

Enpl oyers often use soft nethods
such as cease and desist letters or letters to
their new enployers to chill workers and keep
them from noving on to other enploynent. In
this way, potentially unenforceabl e agreenents
are enforced through intimdation. That is why
banni ng nonconpetes is the only sol ution.

There are a nunber of other
protections avail able for conpanies, as
di scussed by others in this forum the Defense
Agai nst Trade Secrets Act and nondi scl osure
agr eenent s.

NELP al so supports the proposed
rul e because it will ensure that nonconpetes
w Il no | onger degrade wages and wor ki ng
conditions by elimnating the nost effective
neans wor kers have to inprove their job
gquality: changing jobs to raise their pay or
noving to better conditions.

Banni ng nonconpetes for all workers

Page 136

TSG Reporting - Wrl dwi de 877-702-9580




© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 BN w N (o o (o] 00} ~ » ol BN w N - o

FTC PUBLI C FORUM

wi || reduce | abor nonopsony and increase worker
power. This neans that the FTC s proposed ban
will [ift up workers throughout the country.

For these reasons, we therefore
urge the FTCto finalize the rule as it is
currently witten and eli m nate unl awf ul
nonconpet es.

Thank you.

MR. KAPLAN:. Thank you.

Qur next speaker is Kevin Johnson.

Kevi n?

MR. JOHNSON: |'m Kevin Johnson
from Massachusetts.

| would Iike to ask the corporate
executives who are nenbers of the boards or
organi zati ons opposed to a bl anket nonconpete
ban whether they really want to oppose a ban on
nonconpetes that could increase executive
earni ngs by nore than 10 percent, regardl ess of
whet her or not they've signhed a nonconpete,
according to studies cited in the FTC s NPRM

Do these executives attenpt to
sacrifice their own incone even though their

conpani es don't benefit financially from
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nonconpetes? According to Mark Garmai se's Ties
That Truly Bi nd study, quote, nonconpete --
nonconpetiti on agreenent enforcenent has no
significant effect on firmval ue or
profitability, unquote.

I f these organi zations are anything
|ike a simlar organization of businesses that
initially opposed nonconpete reformin
Massachusetts, then its opposition may well be
driven by an outspoken mnority who insist the
nonconpetes are necessary while nost board
menbers don't have a strong conviction and so
refrain fromthe debate.

The nobst out spoken opponents of
Massachusetts nonconpete reformwere certain
| awyers, including general counsel of conpanies
that were on the board of the business
organi zati on. These | awers, of course, |ike
all lawers, are exenpt from nonconpetes
t hensel ves under an ABA rul e nanmed Restrictions
on Rights to Practice.

U. S. Chanber of Conmerce boards and
89 voting nenbers include 18 with | aw degrees,

as well as quite a few others who aren't likely
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to have personally signed a nonconpete.

| encourage board nenbers whose
earni ngs are reduced by nonconpetes not to
sacrifice their interests for the bul k of
mnority. Wy |let those whose freedom and
earnings aren't |limted by nonconpetes
constrain your inconme and your freedomto
choose where you work?

Finally, | encourage the FTCto
require that job postings include the terns and
conditions of enploynent as an extension of
your online advertising disclosure guidelines.
Such a rule seens like it has survived court
chal | enges because the prior admnistration's
NLRB rul ed that enpl oyee handbooks can't be
consi dered confidential information.

Thank you.

MR. KAPLAN: Thanks, Kevi n.

Qur next speaker is Keith Mller.

Kei t h?

MR. MLLER  Good afternoon.

My nane is Keith MIler of
Franchi see Advocacy Consulting and representing

t he Anerican Associ ati on of Franchi sees and
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Deal ers. Thank you, conmm ssioners and staff,
for this inportant forum

Today | want to discuss the need
for the rule to expand to franchi sees.

Franchi sors use nonconpete agreenents to, in a
sense, own the franchisee for the long term

' m guessing few franchi sees noticed and paid
attention to that small clause when they signed
that | ong agreenent. They definitely did not
understand the long-terminplications of how

t he nonconpete would be used to solidify the
power inbalance in their relationship.

Franchi se agreenents are nost often
5- to 20-year terns. Wen the termis up, if
you W sh to renew, you nust sign a then-current
franchi se agreenent. This is when the
nonconpet e becones the gun to the head.

New agreenents often have new
onerous terns included. The franchi see now has
a choice to sign this new onerous agreenent or
wal k away fromtheir business and not be able
to continue their profession. Franchisors know
this and take advantage of it. They know the

gun is fully |loaded at this point.
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My own brand, Subway, has a new
agreenent that bears little resenblance to ny
original agreenent. |In fact, the new agreenent
woul d prohibit ne, post-term from/l easing,
| i censing, or otherw se granting access to or
the right to use any property | have an
ownership in to anyone in a conpeting business.
They even want control of ny non- Subway assets
after 1'mout.

Anot her prine exanple is BrightStar
Honme Care. A new agreenent now requires, on
renewal , a call option that is contained in it.
The franchisor can unilaterally decide it wants
to buy your franchise back if they still want
to enforce the nonconpete, effectively
restricting those franchisees fromany ability
to make a living in their profession.

| wll hope you will consider
I ncl uding the franchi see protections in your
final rule. Thank you.

MR. KAPLAN: Thanks, Keith.

Qur next speaker is Robert Purvin.

Robert? Robert?

MR PURVIN Am | nuted? Yeah.
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Thank you for the opportunity. |
am Robert Purvin. |'mthe chairman and one of
the -- CEO and one of the founders of the
Ameri can Association of Franchi sees and
Deal ers, and |I'mhere to echo the comments of
our public affairs director, M. MIller, who
just spoke to you.

| do want to thank the FTC for this
forumand for engaging in this discussion. |
know | "ve learned a ot fromthe various
coments, and | do think that there is a -- an
| nportant concern for fol ks that need to
protect intellectual property assets.

However, in the franchising

context, |'ve been involved with this debate
for many, many years, | actually published a
book in -- 30 years ago where | exposed the

fact that franchising falsely represents that

t here's busi ness ownership when, in fact, nost
franchi sees are m ddl e managers, and the only
di stinction between what they do or an enpl oyee
manager of a restaurant or a business is the
fact that the franchi see has actually paid for

Its training, where in nost enploynent contexts
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training is included.

The reason for nonconpetes being
not enforced in nost instances has been the
fact of the freedomto work, the right to work,
shoul d supersede the concerns of the people we
want to protect; but in the franchising context
franchi sees are not deened to be enpl oyees but
they have all the sane duties. And, in fact,
nost franchi se agreenents are nore restrictive
t han nost enpl oynent agreenents.

So the AFD really wants the FTC to
include in its definition of any rule that it
pronul gates should extend to franchi sees. W
conpletely disagree with the position of the
I nternational Franchise Associ ation.

And | would like to finally observe
that the difference between the AFD s position
and the NFIB' s position, both organizations
supporting small busi nesses, the AFD s smal |
busi nesses unani nously support the idea of
prohi bi ti ng nonconpetes and franchi se
agr eenent s.

MR. KAPLAN:. Thanks, Robert

MR. PURVIN. Thank you.

Page 143

TSG Reporting - Wrl dwi de 877-702-9580




© 00 N oo o b~ w NPk

N N N N N N - = (o = - = = . - =
(62 BN w N (o o (o] 00} ~ » ol BN w N - o

FTC PUBLI C FORUM

MR. KAPLAN:. Thanks a | ot.

Qur next speaker is Abby Law or.

Abby?

M5. LAWLOR  Good afternoon.

My nane is Abby Lawlor, and I'm a
| egal fellow at Public R ghts Project, voicing
our strong support for the FTC s rule.

Public Rights Project is a national
nonprofit dedicated to closing the gap between
the promse of our laws and the lived reality
of marginalized communities. W partner with
| ocal, state, and travel governnents across the
country to equitably enforce | aws that protect
wor kers and consuners from corporate abuse.

Public R ghts Project works
directly with workpl ace enforcenent agenci es,
city and county attorneys, and other | ocal
officials charged with protecting the rights of
workers to bring cases under m ni nrum wage, paid
sick | eave, and other |abor standards. These
enforcenent efforts are particularly inportant
for | owwage workers, including black, Latinx,
and i mm grant workers.

The proposed rule responds to the
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ef fects of nonconpete agreenents to suppress
wages and benefits and the exploitative and
coercive nature of nonconpetes at the tinme of a
wor ker's departure from an enpl oyer.

These aspects of nonconpetes burden
the work of |ocal |abor standards enforcers in
two ways: First, by reducing wages and
benefits, nonconpetes inflate the nunber of
wor kers who rely on mninmum | abor standards to
set their terns of enploynent; second, by
making it nore difficult to | eave a job by
rai sing the stakes of potential retaliatory
firings, as we heard earlier today, nonconpetes
stop workers from speaki ng up about viol ations
of those sanme m ninum standards. This allows
violations to go unreported and unaddressed.

We strongly support the proposed
rul e because it will elimnate nonconpetes as a
barrier which prevents workers from i nproving
their wages and working conditions. [|'ll
briefly highlight three aspects of the rule we
believe are particularly hel pful.

First, the rule requires enployers

to rescind any existing nonconpete agreenents
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and wll, therefore, limt the naintenance of
unenf or ceabl e nonconpet es, which may,
nonet hel ess, keep workers from maki ng
conpl ai nts.

The rul e al so covers i ndependent
contractors and renoves msclassification as a
potential tool for enployers to evade their
| egal obligations.

And lastly, the rule sets a
regul atory fl oor and does not prevent
| ocalities fromadopting regul ations which are
even nore protective of workers.

We appreciate the opportunity to
participate in this forumand | ook forward to
submtting our witten conments to the
Comm ssion. Thank you.

MR. KAPLAN:. Thanks, Abby.

Qur next speaker is Shari
Overstreet.

Shari? Do we have Shari on?
Shari, | think you m ght be nuted

M5. OVERSTREET: There we go.

MR, KAPLAN:. Ckay, great.

M5. OVERSTREET. kay.
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H. I'ma certified public

account ant, busi ness val uati on expert,

I nvest ment banker, and busi ness owner wth

al nost 40 years of business experience. One
hal f of mny career has been spent in serving in
various finance and accounting and operati onal
rol es and conpani es, and the other half as a
service provider. |I'malso currently subject
to a nonconpete.

As part of ny current business
valuation, | often work with the country's top
executives val uati ng nonconpete agreenents in
the context of an acquisition, which is
required for various accounting and tax
pur poses.

Havi ng worked extensively wth
executives val ui ng nonconpete agreenents, |
cannot express the inportance of having these
agreenents appropriately in place, particularly
when the sale of a business, i.e., change of
control, is involved, as often a deal is
condi ti oned upon having themin place.

As part of the nonconpete val uation

process when estinmating the value of a
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nonconpet e agreenent, business val uators spend
time with each executive understandi ng and
docunenting their background and history,
determ ning where they m ght conpete, how they
m ght damage their conpany, and how t hat
esti mat ed damage m ght be quantifi ed.

The executives are asked to
gualitatively describe the damage they could
inflict on the conpany if they did not have the
nonconpet e agreenent in place and conplete. |
have hundreds upon hundreds if not thousands of
t hese responses. The responses provide a
roadmap as to how t hey woul d damage, |ikely,
and often circunvent trade secrets and
nondi scl osur es.

This type of conpetition would
result in the unfair reallocation of assets
fromthe buyer to the executive and their
future conpanies. As a result, | believe an
appropri ate applied nonconpete agreenent
provi des a needed tinme-out so that there's
little to no possibility of them having the
opportunity to harmthe business in the near

term
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Il wll now comment on the [imted
exception for nonconpete agreenents associ at ed
with the sale or transfer of a business. That
proposes there is an ownership threshold of 25
percent. | would recommend that no ownership
percentage threshold be applied because it w |
not appropriately address the w de variety of
situati ons where nonconpetes will be needed to
protect a buyer.

In a startup business, and
specifically referencing --

MR. KAPLAN:. Shari, you're over two
m nutes. Can you just wap up?

MS. OVERSTREET: Yeah. Yeah. So
"Il go ahead and just wap it up.

Finally, |'ve submtted comments,
sone of ny other coll eagues have submtted
coments; in regards to the threshold in the
MEA arena, we are suggesting there are | aws and
rules and guidelines that are codified in our
I nternal Revenue Code, such as those used to
define highly conpensat ed enpl oyees and ot her
gui delines that can be used to decide when a

nonconpete should or should not be applied, and
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we are suggesting |everaging that work that has
been in place for decades as opposed to having
the 25 percent rule.

MR. KAPLAN: Thanks, Shari

M5. OVERSTREET: (Ckay.

MR. KAPLAN:. Thanks a lot. Al
right.

Qur next speaker is Wnifred Carson
Smi t h.

W ni fred?

M5. CARSON-SM TH:  Good aft ernoon.

My nane is Wnifred Carson-Sm th,
and | am an attorney who has worked with and
for nurses on the regulation and practice of
advanced practice nurses.

| am speaki ng today on behal f of ny
conpany, W Carson Conpany, and our associ ated
social nedia platform Let's Tal k Nursing Now,
L TNN.

As nursing scopes of practice and
statutory recognition through its |icensure has
expanded, so has the use of various business
agreenents and regul atory nmechani sns been

altered and expanded to control the anount of
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aut onony nurses have to practice or obtain
rei mbur senent.

Nonconpetes typically are -- are
not used to protect the economc welfare of the
enpl oyer, but instead to conpel nurses to stay
i n enpl oynent arrangenents. They thwart
conpetition when such are needed in this arena.
They are one of many neasures used to |limt
grom h of alternative health providers.

There's a shortage of primary care
provi ders throughout the country, so we don't
under stand why these types of agreenents or
contracts are used in relationships with
advanced practice nurses.

The rulemaking is a great first
step toward addressing the underlying and
fai rness of business rel ationshi ps between the
two, but there's a need to re-termthem 1In
sone states, the terns of the business
rel ati onshi ps are enbedded in either state
statute or regulation, and through those
regul atory nmechani sns the terns of nonconpetes
can be legally structured.

Two states that are exanples here
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are Mssouri and Tennessee. For instance,
Tennessee has five-mle -- has a ten-mle limt
for their restriction or two years on their
nonconpetes. Simlarly, Mssouri courts have
found reasonabl e a nonconpete between a nurse
practitioner and a hospital which prevented the
NP from engaging in the practicing of nursing
within a 50-m | e radius.

MR. KAPLAN: Sorry, Wnifred,
you're at two mnutes. Can you just find a way
to wap up?

M5. CARSON-SM TH:  Ckay.

Well, in short, what | would say is
that, first, we are going to submt expanded
comments on these particul ar instances.

What is reasonable when there's a
shortage of providers is our concern, and we
think that this nonconpete prohibition is a
first step in addressing that issue in the
heal t hcare arena.

Thank you for the opportunity to
submt comments.

MR. KAPLAN:. Thank you, Wnifred.

Qur next speaker is Mke Pierce.
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M ke?

MR. PIERCE: Thank you very nuch.
And t hank you, Chair Khan and conmm ssi oners.

My nane is Mke Pierce. |'mthe
executive director of the Student Bar
Protection Center, a nonprofit organization
focused on alleviating the burden of student
debt for mllions of Anmericans.

W're here today to tal k about a
type of what we call shadow student debt,
shoul dered by worki ng people across the country
who participate in training prograns offered by
enpl oyers. Over the last two years, we've
I nvestigated how firnms ranging fromhospitals
to roofing contractors harness training debt to
stifle conpetition and trap working people in
| ow- payi ng and substandard enpl oynent
condi ti ons.

These training debts are inposed to
be so-called training repaynent agreenent
provi sions, or TRAPs. W applaud the work that
you and your staff have undertaken on this
proposed rule. W support a strong rule that

woul d prohibit the use of all nonconpete
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cl auses and functionally simlar contracts |ike
TRAPs.

TRAPs require workers who receive
on-the-job training to pay back the so-called
cost of this training to their enployer if they
| eave their job before a fixed anount of tine.
These terns are often inposed as nmandatory --
as a mandatory precondition of enploynent.

Through our research, we now
estimate that major enployers rely upon TRAPs
I n segnents of the U S. workforce that
correctively -- sorry, in segnents of the U S.
| abor nmarket that collectively enploy nore than
one in three private-sector workers. The costs
of these agreenents can be exorbitant in
relation to the earnings of workings, naking
departure inpossible.

Consider the follow ng stories
we' ve heard from workers.

A former trucker took advantage of,
guote, free training, and was forced to endure
poor working conditions and sexual harassnent
because any attenpt to | eave her job triggers

$8, 000 debt with double-digit interest rates.
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A former pet groonmer was pressured
to enroll in the conpany's firmspecific
groom ng training and found thensel ves | ocked
I n a grueling and dangerous position that
barely paid above the m ninumwage. |[|f they
dared to | eave, the conpany threatened to sue
for nore than $5,000, along with interest and
penal ties.

The growi ng use of TRAPs and ot her
stay-or-pay enploynent terns to bl ock workers
fromnoving for better jobs is a flagrantly
unfair nmethod of conpetition, an effort by
enpl oyers to hold back workers from pursuing
hi gher wages for better working conditions.

As the FTC noves forward with this
rulemaking, it's inportant that a final rule
covers functional nonconpetes |ike TRAPs and
ot her forns of enployer-driven debt for all
wor ker s.

Thank you for your tine today.

MR KAPLAN:. Thanks, M ke.

Qur next speaker is Art Cormer.

Art?

MR. CORM ER  (Good afternoon.
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" m speaking to you on behal f of
t he | ndependent Associ ation of Hone | nstead
Franchi sees, whose nenbership contains a
majority of the network's franchisees in the
United States.

We ask that if the FTC decides to
protect enployees from nonconpetes in the
enpl oynent context, that it |ikew se protects
franchi sees from nonconpetes in the franchising
context. Al though nonconpetes are, in theory,
there to protect the interest of the franchisor
in things |like trade secrets and confidenti al
information, in reality they are often used to
oppress franchi sees by i1 nposing an enornous
econom ¢ penalty should the franchi see deci de
to | eave the system or should the franchisor
term nate the franchi se rel ati onshi p.

The nere threat of that vol um nous
econom ¢ penalty has a chilling effect or w il
likely have a chilling effect in the FTC s
ability to get full information from
franchisees in this process, but it also has an
anticonpetitive effect. Like the enployee who

may be bl ocked from pursuing better
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opportunities because of a nonconpete, the
franchisee is effectively blocked from pursuing
better opportunities, including breaking out on
his or her own and experinenting with their own
I nnovative ideas. This suppresses overall
I nnovation and conpetition in the Anmerican
econony.

Wth respect to the interests of
the franchisor in protecting things likes trade
secrets and confidential information, we
bel i eve these concerns are generally inflated
or created to justify the inposition of a
nonconpet e and t hereby obtaining the enornous
| everage that conmes with that; but to the
extent such interests do legitimtely exist,
they are adequately protected by a damages
remedy.

Mor eover, if the nonconpete
prohi bition takes effect w thout including
franchisees, it wll put franchisees in an even
wor se position than they currently are in.

Their enpl oyees, who often have the
same information fromthe franchisors that the

franchi see does, will be able to go out and
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I nnovat e and conpete, but the franchisees
thenselves will remain effectively blocked from
doing so. Franchisees should be permtted to
I nnovat e and conpete as well.

Thank you.

MR. KAPLAN:. Thanks, Art.

Qur next speaker is Eric
Poggem ller. I'msorry if | nmessed up your
nanme. Poggenm || er

MR, POGGEM LLER:  You got it right.
Thank you.
KAPLAN:  Eric?
POGGEM LLER:  Yeah, |'m here.
KAPLAN: [t's your turn.

2 3 D5

POGGEM LLER: Okay. Yeah.
|''man attorney who represents
smal | - to nedi umsized busi nesses, and |
definitely believe that there should be
carve-outs for senior executives and for
enpl oyees with access to sensitive
t echnol ogi cal information for several of the
reasons previously nentioned.
| believe to do otherwi se i s going

to stifle innovation. Businesses already take
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a big risk by investing a significant amount of
noney into projects that may not pan out, and
to take further risk that those enpl oyees can

| mredi ately take that know how to a conpetitor
may | ead to busi nesses just opting not to take
that risk and not wanting to throw the noney at
it. And as Emly eloquently nentioned earlier,
NDAs cannot nake an enpl oyee forget what he's

| earned or allow an enployer to nonitor what's
bei ng di scl osed, so those are not an adequate
tool for the enpl oyer.

Lar ge busi nesses m ght be able to
absorb that risk, but smaller ones wll not.
This will lead to fewer job opportunities for
workers in the tech field, not nore, as snaller
busi nesses wll exit the marketplace, |eaving
fewer enployers in the industry.

To further coment on the
retroactive rescission, this creates a | arge
burden on busi nesses who wll have to dig up
any contract, including contracts with
| ndependent contractors that it's signed in the
past, trying to dig up contact infornmation,

follow up to nmake sure that their notice was
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recei ved.
As the FTC is already aware, these agreenents
are already limted in tinme in any event in
order to be enforceable, so they would
eventually expire before too long in any event.

There's also kind of been this
presunption here today that these are all
non- negoti ated, and that is not always the
case, as many of these have been signed as part
of a negoti ated severance paynent which the
enpl oyee is not otherwi se entitled to.
Sonetines they're granted as part of a stock
grant.

| f these contracts are rescinded,
rescission typically restores the parties to
the position that they occupied prior to the
contract. So would the enpl oyer then be
entitled to sue the enployee to require a
repaynent of any consideration it's granted?

| would further ask that these
limtations on nonconpetes be |left to the
| aboratori es of denbcracy, known as the states,
because they've ably denonstrated the ability

to do this in the past, and it's clear fromthe
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FTC s request for comments that it currently
| acks the necessary information to know how
wi de or narrow to nmake this rule, so that's as
good of an argunent as any for caution in this
ar ea.

So in conclusion, | would just ask
that this rule, if it is to go forward, have a
carve-out for executives and for enpl oyees
possessing sensitive information. | would
further ask that these not be applied
retroactively.

Thank you.

MR. KAPLAN:. Thanks, Eric.

Qur next speaker is Hillard Tayl or.

Hillard?

MR TAYLOR Yes. How are you
doi ng?

My nane is Hllard Taylor, and I am
a US Arny veteran; and | worked for a conpany
for a year, and | had no know edge of anything
t hat the conpany does or any trade secrets or
-- or anything of that sort.

They cane in one day, and they |et

go 500- and-sonet hi ng- odd enpl oyees. N ne
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nonths after that, | received an email from ny
former enployer stating that | had hel ped a
friend of mne start his own business and was,
therefore, in violation of the nonconpete
agr eenent .

| had no idea that | was even under
a nonconpete agreenent, and so when | went back
to read the nonconpete agreenent, | |earned
that | had, indeed, signed nonconpete agreenent
for ten years. So they had a nonconpete
agreenent agai nst ne that was enforceable for
the next ten years; so neaning that if | wanted
to conpete, go work for another conpany that
essentially did the sane thing they did, that |
woul d be unabl e to.

| amcurrently being sued by ny
former enployer, and we have a litigation or a
nmedi ati on schedul ed for next nonth, and they
are suing ne in the tune of $250,000. | have
not worked since | worked for them but they're
still trying to sue ne for $250,000 and not
that | worked for another conpany, just on
the -- that they think | gave soneone el se sone

information to start another conpany.
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| think -- you know, I'mnot really
abreast on the ban. | think it should be
ei ther adjusted or done away wth altogether,
and so | just want to bring in ny support today
on banni ng those nonconpetes, and especially
ones that hold you hostage for a period of ten
years. | think that is very excessive.

MR. KAPLAN: Thanks, Hi Il ard.

Qur next speaker is Any Shul man.

Any?

M5. SHULMAN:. Good afternoon.
Thank you, Comm ssioner Khan and the FTC, for
allowi ng us to speak today.

| ama partner in the executives
and professionals group and the nedi cal
pr of essi onal s enpl oynent group at Qutten &
CGol den, a national law firmrepresenting
I ndi vi dual enpl oyees, including many
physi ci ans, technol ogy workers, and ot her
workers in industries covered here today.

We fully support the FTC s ban for
t he reasons that have been shared by many here
today. | would like to focus ny conments on

the healthcare industry. As the physicians who
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spoke earlier aptly described the del eterious
ef fects of nonconpetes on physician --
physicians' abilities to practice, | would |ike
to call attention to the fact that healthcare
I's one of the nost regulated industries in the
country, and that is because of the recognized
need to protect the public. The problemis
t hat nonconpetes conpletely take away pati ent
choice from seeing the physician of their
choosi ng.

Doctors are frequently subjected to
nonconpetes that prohibit themfrom practicing
in a geographic area that is within reach of
the patients they have served for nmany years,
and because of the high Ievel of
nmer ger - and- acqui sition activity in the
heal t hcare space, they frequently, even if
there is a sonewhat narrowy tail ored
geographic restriction, have limted options to
no options to go outside that geographic area
to practice.

We further fully support the ban of
nonconpetes at all incone |evels and at all

positions within conpanies. The notion that
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sonmeone should be forced to --

MR. KAPLAN:. Thanks, Any. You're
over your two mnutes. Can you wap up?

M5. SHULMAN.  Sure.

The notion that -- that soneone at
any incone |evel should be forced to sit out
fromtheir career for a period of tinme sinply
because they want to change jobs is an
unjustifiable, draconian puni shnent.

MR. KAPLAN:. Thanks, Any.

Qur next speaker is Lynne Bernabei,
if I got that right.

Lynne?

M5. BERNABEI: Thank you.

| amfromthe [aw firm of Bernabei
& Kabat and amtestifying on behalf of the
Nat i onal Enpl oynent Lawyers Associ ation, which
Is the largest group of |awyers representing
wor kers in | abor and enpl oynent di sputes.

| would like to address
specifically the harmto | ow-wage workers from
nonconpetes. Specifically, these are the
peopl e who were called "essential workers”

during the pandemic, and | think banning
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nonconpet es woul d be the best way you could
t hank them for their service.

There are three specific problens |
want to identify.

First, nonconpetes keep | ow wage
wor kers | ocked into bad jobs because they
cannot -- because of the geographical
restrictions, cannot search for jobs unless --
except fromvery far away from where they work
or where they live. These are the people that
are already taxed by not being able to live
near their workplace because of the high cost
of housing in urban areas.

Second, these | owwage workers do
not have the funds to legally challenge
nonconpet es, even those that are overbroad or
illegal. 1In fact, as we've heard today, even
executives and professionals do not have those
f unds.

Third, nonconpetes can force
| ow- wage workers to put up with and not report
on-the-job discrimnation and dangerous wor ki ng
conditions because if they do so, their

enployers will fire them and then they'll be
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subj ect to nonconpetes. So in this way,
nonconpetes actually inpair the effective
enforcenent in the antidiscrimnation and
whi st | ebl ower st at utes.

So I'll just say that the last two
I ssues | raised affect enpl oyees of every
strata. It's not just | owwage workers. They
af fect professionals and -- professionals, and
even executives.

And NELA woul d strongly support and
Wil submt witten comments supporting the
whol e ban.

VR. KAPLAN: Thanks, Lynne.

Qur next speaker is David Wert.

Davi d?

MR VWERT: H . M nane is David
Wert.

|'ve owned a senior honme care
franchise for 16 years. | amdirectly hurt by
t he nonconpet e.

Al'l franchisees |live under the
threat that their franchise contract wl|
change for the worse and they can't get out.

| menbarrassed to cone to you asking for help
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when | know you have so many initiatives on
your plates, but ny ask is sinple enough:
Franchi sees are sinply | ooking to be included
in the total banning of nonconpete agreenents
I f that passes for everyone el se.

We have nowhere else to turn.

We're treated like sitting ducks all across the
country. It's far too easy for the franchisor

to take excessively fromthe franchi see, and

t he nonconpete is the tool that allows themto

get away with it.

The Franchise Rule was a big step
in forcing clarity in franchi se agreenents, but
the protections only hel ped us get a fair
picture for what we were buying. After the
sal e, franchisors run ranpant every year making
their franchise contract renewals a worse deal,
and they threaten to term nate owners t hat
don't do exactly what they want.

My original contract was fine, but
in ny renewal I will have to agree to things no
worker in their right mnd woul d agree to.

They do nore damage than just restricting

novenent. My franchisor knows | will | ose
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everything so | can't wal k away, and the
nonconpet e enabl es this poor behavi or.

For tens of thousands of
franchi sees, elimnating the nonconpete w ||
force franchisors to wite a slightly nore fair
contract, and it will help conpetition thrive
and keep prices down.

I n concl usion, the consequences are
enornous for tens of thousands of operators
that are not adequately protected against the
abuses of practices of franchisors. If we
don't include franchi sees now with everyone
el se, who knows when this needed fix will be on
t he tabl e again.

You can take the bold step and fix
it. | respectfully ask you to include ne in
t he nonconpete ban. M wages are affected too,
and franchi sees receive no stock options or
anything el se for their nonconpetes.

MR. KAPLAN:. Thanks, David. Thanks
a | ot MR. VERT: The ability to walk
I s the foundation block of any negoti ati on.
Thank you.

MR. KAPLAN:. Thanks, Davi d.
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Qur next speaker is Brian Wl sh.

Brian?

MR. WALSH: Hi, Peter. Thank you.

Hello. M nane is Brian Wal sh, and
|'"'mthe director of |abor and enpl oynent policy
at the National Association of Manufacturers.
The NAMis the |argest manufacturing
association in the United States, representing
over 14,000 manufacturers which are in every
I ndustrial sector in all 50 states.

| would Iike to begin by thanking
the staff at the FTC for hosting this forum on
its proposed rule to ban nonconpete cl auses.

Manuf acturi ng conpetitiveness and
I nnovation relies on an enployer's ability to
protect its patents, trade secrets, industrial
processes, research and devel opnent, and ot her
proprietary informati on. Nonconpete agreenents
are instrunental to safeguardi ng conpetitive
edge.

Despite the agency's articul at ed
concern over nonconpete agreenents,
manuf acturers apply these agreenents in a

narrow and del i berate way, view ng them as
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critical tools to protect innovation and human
capital.

Typically, a nonconpete is used for
I ndi vi dual s who have access to the highest and
nost sophi sticated know edge of a conpany's
process and strategies. Enployers have
I dentified these enployees as a key to their
success, and they have invested not only tineg,
but significant conpensation and training to
support and advance these enpl oyees' expertise.
Wt hout access to nonconpete agreenents, it
w || becone harder for manufacturers to protect
conpany assets, leading to dramati c changes to
busi ness operations and strategy.

This one-size-fits-all proposal is
unwor kabl e and has the power to allow for trade
secrets and ot her types of closely held conpany
i nformation to be nore freely given away to
conpetitors and foreign adversaries by
departi ng enpl oyees.

Anot her risk of the ban is that
enpl oyers wll develop nore internal controls
t hat change the nature of the workplace. These

strategies could result in less training across
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di visions and potential isolation of enployees
to ful sonely protect the conpany's | P and
sensitive informati on. These new saf eguards
wi Il only increase costs and di scourage
I nnovat i on.

In addition to the stated reasons |
have offered in opposition to the rul emaki ng,
the authority of the FTC to issue a bl anket ban
on nonconpete agreenents is in question. This
novel rul emaki ng poses policy questions of vast
econom ¢ and political significance beyond the
scope of the FTC. The regulation of nonconpete
agreenents has been handl ed successfully at the
state | evel and manufacturers --

MR. KAPLAN:. Thanks, Brian. Can
you wap up? You're at your two m nutes.

MR. WALSH:  Absol utely.

Basically, we are -- we want you to
consider a nore tailored approach and rethink
this rule and withdraw it; and actually, please
extend the comment period by another 60 days.
Thank you.

MR. KAPLAN:. Thanks, Bri an.

Qur next speaker is Boyd Summer.
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Boyd?
MR. SUMNER  Yes.
l"'ma former executive for a gl obal

corporation where |I'munder a five-year

nonconpete, and -- but it's also geographically
gl obal ; so wherever | nove, | can't work in the
| ndustry.

One, I"'mfully supporting the FTC
ban on nonconpetes and supporting the Wrkforce
Mobility Act where it has, for executives the
maxi mum of a one-year nonconpete ban; but
ultimtely, when you work for a conpany for 25
years and you have a carve-out in your
nonconpete to do sonething, | was then served
with a lawsuit against ny fornmer conpany where
| had to pay their legal fees as well. So |
had to settle and resign fromthe -- ny new
positi on because they forced ne into having
hundr eds of thousands of dollars in |egal
bills.

And | don't believe it should be at
the state | evel because |arge corporations
woul d allow their legislation or their

contracts to be witten out of states that
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favor them
So right now ny contract, even
though | live out in California, is witten out
of M ssouri where they favor nonconpetes for

enployers, so Il'mlimted in ny scope of future

enpl oynent .

So | fully support the FTC s ban
for nonconpetes at all |evels. Thank you.

MR. KAPLAN:. Thanks, Boyd.

Qur next speaker is Shari
Goodst ei n.

Shari ?

M5. GOODSTEIN:  Yes. Thank you,
comm ssioners and staff, for the opportunity to
speak before the Comm ssion.

l'"'ma partner at the Goodstein Law
Firm an enploynent law firm and |I'm speaki ng
today on behalf of the National Enploynent
Lawyers Associ ation, the New York chapter; and
"' mgoing to focus on enployees in the finance
sector, and I'mgoing to share sone exanpl es of
the limtations inposed on those enpl oyees’
nmobi ity and suppression of wages.

Qur new attorneys see in our
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practice how attorneys at all incone |evels and
at all age levels are adversely affected by
nonconpete agreenents. |In particular, it
really affects young people in their 20s and
30s, but it affects all enployees |imted by
t hese very overbroad nonconpetes that actually
are not geographically restricted and are not
limted to protect the legitimte business
i nterests of the enpl oyee -- enpl oyer.

So et ne just give you a few
exanpl es, because | think that -- that speaks a
| ot .

| represented an enpl oyee in her
20s at a hedge fund industry. She wanted to
| eave for a nuch better position. She had a
12-nmont h nonconpete that said that she couldn't
conpete with any entity that directly or
indirectly conpeted with the firm and the
I ndirect | anguage is very, very conmmbn in
nonconpetes in general, but certainly in the
financial sectors industry.

The firmtook the position that
I ndi rect neant any conpany in the finance

I ndustry, even those conpani es that had nothi ng
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to do with the kinds of responsibilities and
services that she was involved in, and the
general counsel of the hedge fund was not able
to provide any legitimte busi ness reason for
the restriction and insisted that certain kinds
of information that the enpl oyee had access to
was highly proprietary, highly confidential;
but in fact, on inquiry, we saw that that
i nformati on was w dely publicized on websites.

MR. KAPLAN:. Thanks, Shari. [I'm
sorry, your two -- you ran your two m nutes.
Thanks a lot for your comments.

M5. GOODSTEIN: Ckay. And we will
be submtting witten comments, and we
appreci ate that.

MR. KAPLAN:. That's great.
Absol utel y.

Qur next speaker is Sam West gat e.

Sanf?

MR. WESTGATE: Yes. Thank you.

"' m here on behal f of the Anusenent
& Music Operators Association. Qur 75-year-old
associ ation represents operators, distributors,

manuf acturers, and suppliers of coin-operated
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anmusenent products. AMOA nenbership is nmade up
of multigenerational small business owners who
operate across the United States.

We are deeply concerned that
nonconpet e agreenents are not allowed for key
enpl oyees. The revol ving door for those
enpl oyees could eventually force smaller
conpani es out of business, as they are
constantly training new conpetition, and
sensitive internal information is readily
avai l able to conpetitors.

It's been our experience it's very
difficult to prove a violation of a
nondi scl osure agreenent. When the NDA is tied
to a nonconpete, violation of the NDA and
sharing of trade secrets is less likely to
occur .

It was stated elimnating
nonconpet e agreenents woul d drive enpl oyees'
wages higher. W respectfully disagree. Ross
used the term "average worker." W only ask
hi ghl y conpensat ed key enpl oyees to have a
nonconpete cl ause as part of the enpl oynent

agreenent and are thus conpensated for
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nonconpet e and nondi scl osure cl auses.

The enpl oynent agreenents w |
guar ant ee them jobs, wages, wage i ncreases,
benefits, and opportunities. The enpl oyees
truly have access to sensitive information that
woul d be detrinmental to our businesses if
easi |y obtai ned by our conpetitors. The bul k
of our workforce is not asked to sign a
nonconpet e agreenent .

The nature of our business is
geographically restricted in nost cases. Qur
nonconpet e agreenments only apply to our current
busi ness operating areas.

Qur industry is also currently
experiencing quite a few nergers and
acqui sitions. Wthout nonconpetes, a | arger
conpany could force a smaller conpany out of
busi ness by sinply poaching their key
enpl oyees.

We strongly believe that not being
able to negotiate enpl oynent agreenents with
nonconpet e cl auses could | ower the val ue of
busi nesses for the buyers and the sellers.

We appreciate the ability to
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comment. Thank you.

MR. KAPLAN. Great. Thanks, Sam

And we have run out of tine, so
that's going to conclude our comments from
menbers of the public.

As | nmentioned earlier, we had a
| ar ge nunber of people sign up to speak; and
because of that, we weren't able to get quite
to everybody. But if you did not get a chance
to speak, we very nuch encourage you to submt
coments in witing by using the link on
FTC. gov.

And now | will turn things over to
Commi ssi oner Bedoya for sone final thoughts.

M . Bedoya?

MR. BEDOYA: Thank you, Peter.

| want to thank every single person
who signed up to speak today. Even if you
weren't heard, | want to urge you to pl ease
coment in the open proceeding.

| want to thank Elizabeth WIkins
and the extraordinary work that she and her
staff are doing at the Ofice of Policy

Pl anni ng, and, of course, ny colleagues at the
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Commi ssi on, and yourself and Doug and everyone
at the Ofice of Public Affairs.

| want to note three takeaways for
me fromthis session that | think respond to
sonme of the m sconceptions that have grown up
around nonconpetes and that a | ot of people who
aren't famliar with them and how they operate
m ght think at first bl ush.

The first one is this idea that
nonconpetes are just a problem for blue-collar
wor kers, for, say, entry -- entry-|level workers
at a fast food restaurant.

We heard today from an oncol ogi st
and a radiologist, Dr. Baig and Dr. Massengal e.
These -- yes, these are sophisticated
prof essionals. These, | suspect, are high-wage
earners. But what they shared was that this
was not -- nonconpetes for them were not
sonet hing that they negotiated. This was
sonet hing that was inposed on them and this is
sonething that inpacted their ability to
provi de healthcare and inpacts that ability to
this day and that inpacts their famlies.

| believe Dr. Massengal e tal ked
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about having to, quote, nove her famly out of
state just to practice her profession; her
| i censed profession, | mght add. | think she
t al ked about having to nove her three children
twce as a result of the nonconpetes she was
subj ect to.

And so | think we need to ask
ourselves in the current environnent, just two
years, three years after COVID, if this kind of
| npact on conpetition in the healthcare market
I s sonet hing that our country needs and
sonething that -- that is good.

The second is this msconception, |
t hi nk, that the NPRM sonehow portrays senior
executives as weak market actors who need
prot ecti on.

| want to be very clear. The NPRM
was very carefully drafted, and it offers not
one, but two separate -- closely related but
separate grounds for the proposed -- for the
proposed ban.

The first is coercive and
exploitative conduct; and the second is harmto

conpetitive conditions. And, | mght add,
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t hese grounds were -- are grounded in case | aw
before the Suprenme Court and the circuit courts
that FTC staff reviewed closely and included in
t he proposed NPRM and that | nyself reviewed,
and ny col | eagues.

| want to point out that the NPRM
does not assert -- | repeat, does not assert,
t hat seni or executives are sonehow subject to
coercion and exploitation. Rather, it relies
on evidence in line with what Ross Baird
shared, which is that nonconpetes for senior
executives do harm conpetitive conditions.

The NPRM cites evidence that
nonconpetes for these senior executives may
| npede the creation of new conpetitors, new
busi nesses, businesses that are the life bl ood
of this econony, and we cite evidence that
nonconpetes for senior executives inpede the
creation of new jobs and fundanental |y change
the conpetitive conditions in this country for
new busi nesses for the worse. And so | want to
clarify that, and that is sonething that junped
out at ne fromtoday's session.

Thirdly, I want to speak to this
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| dea that nonconpetes may be harnful in sone
I nstances, but people will have their day in
court; and | think one of the nost conpelling
aspects for nme of this NPRMis its clarity, is
that it doesn't -- it doesn't turn on this --
this apparent benefit of the day in court. And
| was really struck by the remarks of
M. Kalish and the remarks of Courtney Van Cott
who expl ained that when a regul ar person is
faced with potential enforcenent of a
nonconpete, it isn't a sinple matter of, well,
go to court, tell your story, and nmaybe you'l
Wi n.

| believe M. Kalish said, quote,
they will go bankrupt; and that certainly,
unfortunately, sounds |ike what Courtney Van
Cott and fol ks |ike her have experienced. M.
Van Cott shared that she's faced four years of
protracted litigation, four years that have
required her to get a second job as a | egal
assi stant separate fromher nmain job just to
pay for this litigation to pay for her right to
wor K.

And so these are three things that
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junped out at me and that 1'Il take with ne.
However, | should add that we are eager to read
the full docket of comments once it is
submtted. This is a conplicated area and
conpl ex area and one in which we benefit
greatly fromnore feedback, input, and
comrent s.

| want to add that | -- | listened
very closely to the remarks of the franchi sees
who spoke today and shared their experiences,
and |'mparticularly keen to understand how
nonconpet es affect franchi sees and their
ability to conpete and their ability to succeed
as businesses and their shot at a | evel playing
field and what, in their view, may be coercive
or exploitative conditions in which they were
| nposed, and so that's sonmething that |I'm
particularly |looking forward to reading

comment s about.

Wth that, | believe today's
session is closed. And, Peter, I'mnot sure if
| turn it back to you. | should know this,
but -- or if | should declare the session
closed. I1'll let you junp in for a second.
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And in that case, | will close
today' s session and open coments in this
context for the nonconpete rul emaki ng and | ook
forward to reading the full docket once it is
conpl et e.

Thank you very nuch, and have a
great day.

( CONCLUDED AT 3:01 P. M)
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REPORTER S CERTI FI CATE

|, DANNI ELLE COPELAND, RDR, CRR, DO HEREBY CERTI FY
THAT THE FOREGO NG PUBLI C FORUM WAS TAKEN BEFORE ME AT
THE TI ME AND PLACE AND FOR THE PURPOCSE | N THE CAPTI ON
STATED, THAT THE PROCEEDI NG WAS TAKEN BEFORE ME
STENOGRAPHI CALLY AND AFTERWARDS TRANSCRI BED UNDER MY
DI RECTI ON;, THAT THE FOREGO NG I'S A FULL, TRUE, AND
CORRECT TRANSCRI PT OF THE SAI D PROCEEDI NG SO G VEN;
THAT THE APPEARANCES WERE AS STATED I N THE CAPTI ON.

| FURTHER CERTI FY THAT | AM NEI THER OF COUNSEL NOR
OF KIN TO ANY OF THE PARTIES TO THI S ACTI ON, AND AM I N
NO WAY | NTERESTED I N THE OQUTCOME OF SAI D ACTI ON.

W TNESS MY SI GNATURE ON FEBRUARY 28, 2023. MY

COW SSI ON EXPlI RES SEPTEMBER 28, 2023.

522217/////k7121 C%?;;¢(Y¢;//n//

DANNI ELLE COPELAND, RDR, CRR
CALI FORNI A CSR 14444
TENNESSEE LI CENSE 807

WASHI NGTON CSR 22000824
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