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Executive Summary

This is the fourth Federal Trade Commission report on alcohol industry self-regulatory 
initiatives designed to address concerns about underage exposure to alcohol marketing.  These 
initiatives are contained in guidelines promulgated by the three major industry trade associations, 
the Distilled Spirits Council of the United Stated (“DISCUS”), the Beer Institute (“BI”), and 
the Wine Institute (“WI”).  This report provides data about:  how industry members allocate 
marketing expenditures; compliance with its advertising placement standard; online and digital 
marketing, including privacy practices; product placements in entertainment media; and external 
review of complaints regarding self-regulatory code compliance.  The report is based on 
responses to Special Orders issued to 14 major alcohol companies, review of studies and data 
related to underage alcohol use, discussions with a wide range of stakeholders, and comments 
in response to two Federal Register notices.  This report provides alcohol company data in an 
aggregate, anonymous fashion.

Allocation of marketing expenditures:  The Special Orders directed the companies to 
report advertising and marketing expenditures during calendar year 2011 in 34 categories.  The 
data show that 31.93 percent of expenditures were directed to advertising in traditional media, 
that is, television, radio, magazine, and newspaper advertising; 28.57 percent of expenditures 
were directed to point of sale support; 6.8 percent of expenditures were directed to outdoor 
and transit marketing efforts; 7.9 percent of expenditures were directed to online and digital 
advertising; and 17.79 percent of expenditures were directed to sponsorships and public 
entertainment.  As compared to data set forth in the 2008 Alcohol Report, the companies spent 
less on traditional media and substantially more on digital and online advertising.

Advertising placement:  The Special Orders directed the companies to report advertising 
placement practices, and to provide audience composition data (numbers of persons 21 and 
older, and persons under 21) for each traditional media and online ad placement in the first half 
of 2011.  In the first half of 2011, the voluntary self-regulatory codes required that at least 70 
percent of the audience for each ad consist of persons 21 or older (“21+”), based on historic 
audience data; the Commission evaluated the placement data to determine whether industry 
complied with this 70 percent standard.  In the first half of 2011, 93.1 percent of the placements 
made by the companies met the 70 percent 21+ audience composition standard.  Additionally, 
97.3 percent of total advertising impressions (i.e., individual exposures to an advertisement) 
were due to placements that met the 70 percent standard.  Lastly, 85.4 percent of the aggregate 
audience for all 14 companies’ advertising consisted of persons 21+.  The Commission 
commends the industry for its adoption, in mid-2011, of a 71.6 percent 21+ standard for new 
advertising purchases, and it expects all industry members to adhere to this new standard.



Federal Trade Commission

ii

Online and other digital marketing:  The Special Orders required the companies to 
submit substantial information about their online and digital marketing practices, both on sites 
owned or controlled by the companies (websites and social media pages) and on sites owned 
by others (such as sports, entertainment, and news sites).  The information collected concerned 
the industry’s efforts to avoid targeting youth as well as the companies’ privacy practices.  
The companies provided narratives describing their practices as well as hundreds of pages of 
sceenshots depicting website pages, including age gates, registration forms, privacy policies, and 
other online campaign materials.

Ads placed on sites owned by others (such as news, entertainment, and sports sites) are 
subject to the alcohol industry’s advertising placement standard.  In the first half of 2011, 99.5 
percent of alcohol ads placed on such sites had an audience that met the 70 percent 21+ standard.

Company websites are “age gated,” meaning that a consumer must either enter a date of 
birth showing legal age status, or (less often) certify to being 21+, before entry into the site is 
permitted.  Facebook, too, is age gated, limiting alcohol company page viewing and “likes” to 
persons previously registered as 21+, and delivering alcohol ads only to persons so registered.  
More recently, Twitter and YouTube have also adopted age-gate technologies for alcohol 
advertising.  Companies that market on Twitter appear to use either a customized pop-up age 
gate, or the new Twitter age-gating tool; in contrast, not all companies appear to take advantage 
of the technologies offered by YouTube.  The Commission encourages all alcohol companies to 
take advantage of existing age-gating technologies and to continue to develop such technologies 
as new media emerge.

Entities engaging in online and digital marketing need to take privacy concerns into 
account, particularly if they collect consumer information in any form.  Alcohol industry 
members appear to have considered privacy impacts in the marketing of their products.  Based 
upon the information submitted to the Commission, it appears that consumers are generally 
advised, in the context of online registration opportunities, of how their information will be 
used; that consumers must opt-in to receive further communications; and that they have the 
ability to readily opt-out when they want to stop receiving marketing information.  Although 
the companies did not provide comprehensive information about the scope of their data security 
protections, it appears that consumer data are transmitted and maintained in reasonably secure 
environments, and shared only with company agents (such as e-mail contractors and sweepstakes 
fulfillment companies) who also have committed to maintain the security of the data.
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Use of cookies and tracking tools on brand websites appears to be limited to those needed 
to permit re-entry of consumers who previously provided a date of birth indicating that they 
are 21+, or to determine optimal site content and facilitate browsing within a site.  From the 
information provided, it appears that they do not attempt to tie tracking codes to individual 
consumer data, use these codes to deliver future advertising to consumers, or track underage 
consumers in any manner. 

The company websites included privacy policies.  Nonetheless, in many instances, current 
privacy policies on alcohol websites are lengthy and difficult to understand. 

Product placements:  The Special Orders required the companies to provide information 
about product placements in entertainment media vehicles.  In the first half of 2011, eleven of the 
14 companies made 576 product placements, primarily in television shows or films.  Placement 
decisions are made on a case-by-case basis that includes review of information including a script 
synopsis, a description of how the product will be used, and available audience information.

External review of complaints:  Each of the three major alcohol industry trade associations 
has a procedure for external review of complaints regarding alcohol advertising.  Since 2008, 
however, only DISCUS has received any complaints; in all cases involving complaints about 
DISCUS member practices, and in the majority of cases involving nonmembers, the advertiser 
has agreed to comply with the DISCUS review board decision on the complaint. 

Recommendations and Conclusion:  The Commission recommends that the alcohol 
industry adopt the recommendations set forth in this report, which include:

1. Placement

a. In evaluating the results of post-placement audits, particular attention should be 
paid to instances where audience composition data for individual placements for a 
brand, in particular media, appear to have compliance levels below 90 percent.  If 
lack of compliance is due to wide fluctuations in measured audience composition 
due to small sample size, the company should consider using a higher audience 
threshold at the time of placement to maximize the likelihood of post-placement 
compliance with the 71.6 percent audience composition standard.

b. Traditionally, the service that provides audience demographic data for radio 
only provided data regarding audience members 12 and older (“12+”).  Over 
the past few years, the service began providing data on audience members 6 and 
older (“6+”) in larger markets.  In those markets where 6+ data is now available, 
companies should review this information in connection with placements. 
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2. Online and other digital media

a. Age gates on company websites should require consumers to enter their date of 
birth, rather than simply asking consumers to verify that they are of legal drinking 
age.

b. The Commission encourages industry members to take advantage of age-gating 
technologies offered by social media, particularly YouTube, and to continue to 
develop such technologies as new media emerge.

c. The Commission recommends that the companies make significant efforts to 
develop brief, consumer-friendly privacy policies and disclosures to provide better 
transparency to consumers about the collection and use of their data.

d. Companies should take steps to reduce the possibility of code violations resulting 
from user-generated content, including use of blocking technologies and frequent 
monitoring (including live monitoring when possible) to identify and remove 
violative content. 

3. External review of complaints

a. BI should permit competitor complaints, as DISCUS and WI already do, to make 
its system more robust.

4. Efforts to facilitate compliance with the codes

a. Individual companies should continue their efforts to promote compliance with 
the codes, including ongoing training and development of compliance manuals for 
staff.

b. In addition, industry as a whole should continue to participate in cross-company 
efforts to facilitate code compliance and assist industry members (including 
those that do not belong to one of the trade associations) to keep abreast of new 
developments and best practices.  For example, the Commission commends efforts, 
such as the DISCUS “Media Summits,” that bring together representatives of 
spirits, beer, and wine companies, as well as demographic services, new media 
outlets, and representatives of companies that provide compliance tools.
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The Commission further urges those who are concerned about alcohol marketing, such as 
state alcohol regulatory authorities and consumer advocacy organizations, to participate in the 
industry’s external complaint review systems when they see advertising that appears to violate an 
industry code provision.  Finally, given the importance of reducing underage access to alcohol, 
the Commission urges industry and those concerned about underage drinking to use the free “We 
Don’t Serve Teens” alcohol education materials available on DontServeTeens.gov.

The Commission continues to support self-regulation of alcohol marketing to reduce 
underage targeting.  The Commission looks forward to the industry’s adoption of the 
recommendations in this report.  The agency will continue to actively monitor self-regulation 
within the alcohol industry, both formally and informally.
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I. Introduction

A. Background

Underage alcohol use is a persistent problem in the United States, giving rise to concerns 
about youth exposure to alcohol marketing.  This is the fourth FTC report on alcohol and 
youth, including the status of alcohol industry initiatives to reduce the likelihood that alcohol 
advertising will target youth.1  This report provides significant information on how industry 
members allocate their promotional dollars; self-regulatory efforts related to these expenditures; 
compliance with the 70 percent adult audience composition standard for advertising placements; 
the status of external review of advertising complaints; and product placement in entertainment 
media.  It also provides, for the first time, information about digital marketing practices, 
including the scope of activities, efforts to reduce youth access, and industry privacy practices.  
Further, the report includes the results of two small studies that the Commission conducted in 
2009 and 2010.2  It concludes with recommendations for industry and others. 

This report is based on responses to Special Orders issued to 14 major alcohol suppliers, 
public comments submitted in response to two Federal Register notices,3 review of studies and 
data relating to underage alcohol use (including recommendations of public health authorities), 
and discussions with a wide range of stakeholders.  Appendix A of this report contains a copy of 
the Special Order issued to the alcohol suppliers.

B. Alcohol Industry Self-Regulation and Prior FTC Studies

The three major alcohol supplier trade associations – the Beer Institute (“BI”), the Distilled 
Spirits Council of the United States (“DISCUS”), and the Wine Institute (“WI”) – have adopted 
voluntary advertising and marketing codes (hereafter referred to collectively as the “codes” and 
individually as “BI Code,” “DISCUS Code,” or “WI Code”).  The codes contain provisions 
relating to the content and placement of alcohol marketing efforts, including guidelines 
designed to reduce the likelihood that alcohol advertising will, by its content or placement, 
target consumers below the legal drinking age (“LDA”).  In addition, BI and DISCUS have 
issued companion documents to the codes.  BI has issued Buying Guidelines that set forth the 
demographic data that should be reviewed before making advertising placements in various 
media, including digital media.  DISCUS has issued both Buying Guidelines and a Guidance 
Note on Responsible Digital Marketing Communications.4

The FTC’s prior alcohol marketing studies evaluated compliance with, and the 
appropriateness of, the then-current alcohol industry voluntary self-regulatory guidelines, insofar 
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as the guidelines addressed concerns about underage targeting.  The 1999 Alcohol Report found 
poor compliance with the then-existing placement standard, which required that 50 percent of 
the audience for alcohol ads consist of adults 21 years of age or older (“21+” or “LDA adults”).  
It identified a number of promising practices relating to advertising placement, content, and 
external review of complaints about compliance with code provisions.5

The 2003 Alcohol Report found that companies had achieved 99 percent compliance with 
the then-existing 50 percent placement standard.  More importantly, the report announced that 
starting in 2004, the industry would follow an improved placement standard, requiring that 
LDA adults constitute at least 70 percent of the audience for each alcohol ad.  The Commission 
recommended additional improvements, including adoption of better systems for external review 
of complaints, and it cautioned industry about the need to ensure that alcohol ad content not have 
undue appeal to minors.6

The 2008 Alcohol Report found that 92.5 percent of the individual ad placements (an ad 
placement is one appearance of an ad, for example, in one issue of a particular magazine title, or 
on a specific television show on a particular date and time) made during the the first six months 
of 2005 complied with the 70 percent adult placement standard.  Because problem placements 
were clustered in smaller media (such as local television and radio), 97 percent of alcohol 
advertising impressions (an impression occurs when one person sees a placement on a single 
occasion) were due to compliant ads.  It also found that when all audiences for all alcohol ads 
were aggregated, more than 85 percent of the total audience consisted of adults 21+.  The report 
found that the industry had adopted the recommended systems for external review of complaints.  
The 2008 Alcohol Report also urged industry to commit to reconsider its placement standard 
when the 2010 Census data were released.7

C. Scope of the Problem:  Underage Drinking in America

Underage drinking is a major public health problem.  It is a leading contributor to death from 
injuries, which are the main cause of death for people under age 21.  Each year, approximately 
4,700 young people die from causes related to alcohol use.8  A recent study reports that in 2008, 
approximately 36,600 underage persons were hospitalized for alcohol use disorder; many of 
them had also incurred a physical injury.9  The average length of stay for these hospitalizations 
was 4.9 days with average total charges of $19,210.10  The total cost for underage hospitalizations 
due to alcohol use disorder was approximately $755 million.11

Underage drinking contributes to a number of other risks.  When adolescents drink, they 
are more likely to engage in risky sexual behavior resulting in outcomes such as unplanned 
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pregnancies and sexually transmitted diseases.12  In addition, underage drinking increases the 
risk of physical and sexual assault.13  It is associated with tobacco and illicit drug use,14 as 
well as academic failure.15  Starting to drink at an earlier age is associated with greater odds of 
experiencing motor vehicle crash involvement, unintentional injuries, and physical fights while 
drinking.16  Finally, the National Institute on Alcohol Abuse and Alcoholism (“NIAAA”) reports 
that there is concerning evidence from small-scale human brain imaging studies that underage 
drinking can harm the developing brain.17  In the long term, heavy alcohol use by teens can alter 
the trajectory of brain development and cause lingering cognitive defects; it remains unknown 
whether these defects are permanent.18

In 2013, 10.2 percent of 8th graders, 25.7 percent of 10th graders, and 39.2 percent of 12th 
graders reported drinking in the past thirty days, as seen in Figure 1.  Similarly, 5.1 percent of 
8th graders, 13.7 percent of 10th graders, and 22.1 percent of 12th graders reported binge drinking 
(defined as having five or more drinks in a row) in the previous two weeks, as seen in Figure 
2.19  Older adolescents tend to binge drink at a greater rate than younger adolescents.  Rates of 
drunkenness and binge drinking among teens who drink are depicted in Figure 3.20  Fortunately, 
teen alcohol use and binge drinking have significantly declined since 1995.  (Figures 1 and 2).  
The decrease in rates of binge drinking since 1995 appears to coincide with long-term increases 
in teens’ disapproval of weekend binge drinking.21
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Source: The Monitoring the Future study, the University of Michigan

Figure 1: Any Use of Alcohol in Last 30 Days, 1995-2013
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Figure 2: 5+ Drinks in a Row in Last 2 Weeks, 1995-2013
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Figure 3: Levels of Binging and Drunkenness 
Among Teens Who Drink, 2013 
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Binged, Past 2 Weeks

The major U.S. surveys of adolescent alcohol use ask about category consumption, but not 
brand consumption.  According to the Monitoring the Future Study, teens drink a wide range 
of alcohol types, including beer, distilled spirits, wine, and flavored alcohol.22  By 12th grade, 
reported rates of beer and spirits consumption are nearly equal.23  In a recent small survey, where 
youth ages 13 to 20 were asked what brands of alcohol they consumed in the past 30 days, 25 
brands were responsible for nearly half of all alcohol consumption by that age group.  In that 
survey, category consumption was highest for beer (42.5 percent), followed by spirits (35.8 
percent), flavored alcohol (16.1 percent), and wine (5.7 percent).24  Together, these data suggest 
that teens find all categories of alcohol to be appealing. 
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According to the 2011 National Survey on Drug Use and Health (“2011 NSDUH”), about 
70 percent of underage drinkers reported that they did not pay for the alcohol they drank.25  
Instead, they obtained it from an unrelated person of legal drinking age (38.2 percent), another 
underage person (19.1 percent), parents, guardians, or other adult family members (21.4 percent), 
or by taking it from their own or someone else’s home (9.8 percent).26  Among the 30 percent 
of underage drinkers who paid for their alcohol, 22.4 percent gave money to someone else to 
purchase the alcohol, while 7.7 percent purchased it themselves.27  Most underage drinkers 
reported that they drank in someone else’s home (57 percent) or their own home (28.2 percent).28  
Underage girls were much more likely than boys to drink at a bar, restaurant, or club (11.4 versus 
6.6 percent).29

There has been a long-term decline in adolescents’ perceptions of the availability of alcohol, 
particularly in the younger grades.30  In 1996, 75.3 percent of 8th graders reported that alcohol 
was “very easy” or “fairly easy” to obtain.31  This rate fell to 56.1 in 2013.32  Over 90 percent of 
10th graders reported that alcohol was “very easy” or “fairly easy” to obtain in 1996.33  In 2013, 
this rate was 77.2 percent.34  Although these levels remain too high, they represent improvement.

D. Context:  The U.S. Alcohol Market

Issues related to underage alcohol use are complex in part because alcohol use is legal for 
persons 21 and older.  Indeed, according to the 2011 NSDUH, approximately 123.7 million 
consumers 21+, or about 56.5 percent of the U.S. adult population, reported past month alcohol 
use.35  Without doubt, too many adults drink to excess,36 potentially harming themselves and 
others.37  Nonetheless, as noted by NIAAA staff, “Alcohol is tightly woven into the fabric of 
American society.  Most adults who drink alcohol drink moderately and responsibly without 
complications; some can even derive modest health benefits.”38

Adults consume a range of alcohol products.  Table 1 presents the results of a proprietary 
industry survey of alcohol consumers 21+.39

Table 1:  Adult Alcohol Consumption, 2012

Population 
Segment Beer Wine Champagne/ 

Sweet Wine Spirits Flavored Malt 
Beverages

Caucasian 42% 34% 12% 41% 16%
African-American 39% 31% 17% 48% 19%
Hispanic 61% 32% 17% 55% 20%
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Less than a quarter of adult consumers reported drinking only wine, only beer, or only 
spirits; the rest drink beverages from two or more categories.40

Alcohol preferences are in flux.  Although beer continues to be the product that consumers 
identify as what they drink “most often,”41 per capita consumption of beer has declined, and per 
capita consumption of wine and spirits has increased, over the past decade.42

Further, trends within the beer,43 wine,44 and spirits45 categories reveal substantial consumer 
interest in flavor options and, in the case of beer and spirits, in super-premium products.46

Overall, U.S. alcohol supplier gross revenues were nearly $60 billion in 2011.47  Suppliers 
market aggressively to capture these revenues, as is clear from the expenditure data reported in 
Section II.B. below.  Industry-wide, media experts estimate that beer advertisers are responsible 
for 66.9 percent of marketing expenditures, spirits advertisers for 28.8 percent, and wine 
advertisers for 4.3 percent.48

The companies conduct a variety of research on alcohol consumers 21+ as part of their 
efforts to evaluate campaign effectiveness.49  The surveys generally focus on key performance 
indicators related to brand or ad awareness (unaided, aided, message association), favorability 
(for example, is this a brand you reject, consider, might purchase, or is it already one of your top 
three brands), and attributes (i.e., characteristics that marketers believe are attractive to the target 
audience).  Each brand has different attributes.50

The companies use such survey data to determine which key performance indicators are 
most highly correlated with brand consideration and future purchase intent.  By comparing 
changes in key performance indicators over time, and/or comparing movement in key 
performance indicators between consumers who are exposed to campaigns in particular media 
and consumers not so exposed, the companies can evaluate which messages resonate and how 
to allocate media dollars in the future.  Data show a variety of results, depending on brand and 
campaign.  Some campaigns produce no impacts on perception or consumption.  Other data 
appear to show that, for some brands, persons not exposed to advertising experience a decrease 
in brand perceptions and/or reported consumption over time.51

More recently, some marketers have used sophisticated tools that do not depend on self-
reported consumer behavior.  For example, one tool allows marketers to compare the relationship 
between expenditures for various kinds of marketing efforts and sales volumes in various outlets 
(including off-premise and on-premise).  Further, a major research company has a large database 
of consumers who have agreed to permit tracking of their Internet surfing behavior and to scan 
their purchases; as a result, marketers can compare the actual purchase behaviors of consumers 
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who have been exposed to an online advertising campaign with the purchase behaviors of 
consumers who were not exposed to that campaign.52

II. Current Study Results

In March 2011, the FTC announced the initiation of the current study,53 and in April 2012 
the FTC issued Special Orders to 14 major alcohol marketers.54  The Special Orders required 
submission of contact information and other background data (Specification 1); advertising 
expenditure data (Specification 2); advertising placement practices and audience composition 
data (Specification 3); digital marketing practices and data collection (Specification 4); and 
lesser-known media program descriptions (Specification 5).  See Exhibit A.

A. Supplier Background Information

In 2011, the 14 companies involved in this study sold 1,679 brands or brand varieties.  They 
reported stripped sales (i.e., sales net of taxes) of $37.8 billion due to U.S. distribution of 2.6 
billion cases (9-liter or 2.25-gallons) of alcohol in 2011.55  This represents approximately 79 
percent of the alcohol volume sold by U.S. suppliers in 2011.

B. Alcohol Marketing Expenditures

The Special Orders directed the suppliers to report the dollar amount they expended during 
the calendar year 2011 on the advertising, merchandising, or promotion of beverage alcohol 
products in the United States in 34 categories.  See Exhibit A, Specification 2 and Attachment 
B (reporting spreadsheet).  The purpose of the request was to identify what kinds of marketing 
efforts the suppliers engage in, so that the Commission could evaluate the extent to which current 
self-regulatory provisions address these efforts.  The Special Orders also directed the suppliers to 
provide examples of programs supported by expenditures and to describe self-regulatory efforts 
designed to reduce the likelihood that marketing would be targeted to those below the LDA of 
21.  See Exhibit A, Specifications 3A, 5A.

The companies reported $3.45 billion in marketing expenditures in 2011,56 representing 
approximately 9.5 percent of stripped sales income.57  Reported category expenditures are as 
follows: 
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Table 2: Expenditures, 2011

Category

Total 
Amount 
Spent 

(in thousands)

% of Total 
Industry 

Expenditure

Min % Spent  
By Any 

Company

Max % Spent 
By Any 

Company

Traditional Media
TV National  $778,751 22.54% 0.00% 45.97%
TV Regional/Local  $101,101 2.93% 0.00% 7.19%
Radio  $126,601 3.66% 0.10% 6.64%
Magazine Advertising  $83,533 2.42% 0.45% 19.24%
Newspaper Advertising  $13,220 0.38% 0.00% 0.92%
Expenditures to Help Others Promote Alcohol
Point of Sale Total  $987,076 28.57% 11.97% 51.39%
Promotional Allowances  $159,396 4.61% 0.00% 19.05%
Outdoor and Transit
Transit Advertising  $28,941 0.84% 0.00% 6.90%
Outdoor Advertising  $205,830 5.96% 0.15% 14.05%
Online and Digital
Company-Owned/Operated 
Internet Site Advertising  $71,294 2.06% 0.54% 16.08%

Other Internet Site Advertising  $188,372 5.45% 0.16% 9.72%
Other Digital Advertising  $13,307 0.39% 0.00% 18.42%
Sponsorships
Public Entertainment:  
Not Sports-Related  $217,341 6.29% 0.85% 25.57%

Sponsorship of Sporting Events, 
Sports Teams, or Individual Athletes  $397,321 11.50% 0.21% 20.46%

Additional Categories
Direct Mail Advertising $2,528 0.07% 0.00% 0.53%
Spring Break Promotions  $543 0.02% 0.00% 0.17%
Product Placements  $4,145 0.12% 0.00% 0.81%
In-Cinema Advertising  $2,320 0.07% 0.00% 0.54%
Telemarketing  $32 0.00% 0.00% 0.83%
Other  $73,077 2.12% 0.00% 15.04%
TOTAL REPORTED SUM  $3,454,738 100.00%
Cross-Category Expenditures
Sport and Sporting Events $989,669 28.65% 0.00% 55.37%
Social Responsibility Programs and 
Messages  $100,880 2.92% 0.00% 7.47%
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1. Traditional Media

Advertising in traditional media – television, radio, magazines, and newspapers – accounted 
for 31.93 percent of expenditures.58  Although these data are not directly comparable to the 
information for 2005 reported in the 2008 Alcohol Report,59 it appears that television’s share of 
expenditures has remained fairly steady.  There have been decreases, however, in the shares of 
alcohol advertising dollars devoted to radio (down from 5.01 percent in 2005 to 3.66 percent in 
2011), magazines (down from 4.36 percent to 2.42 percent), and newspapers (down from 0.91 
percent to 0.38 percent).

As of January 2011, the self-regulatory codes of the three trade associations specified that 
ads should be placed on television or radio, or in magazines and newspapers, only if at least 
70 percent of the audience was reasonably expected to consist of persons of legal drinking age 
or older (referred to hereafter as “70 percent 21+”).  The trade associations have since raised 
this standard and now require that 71.6 percent of the audience be 21+.60  In addition, the BI 
and DISCUS codes include buying guidelines that identify the appropriate demographic data 
to consider before purchasing ad space.61  Part II.C. of this report discusses the specifics of the 
buying guidelines and evaluates industry compliance with the 70 percent 21+ standard.

2. Expenditures to Help Others Promote Alcohol Products

Suppliers rarely sell alcohol directly to consumers.  Instead, they sell to distributors (also 
known as wholesalers), who in turn sell to retailers.  Retailers fall into two categories.  They may 
serve alcohol for immediate use “on premise,” as in the case of restaurants, bars, and stadiums.  
Or, they can sell product for use “off premise,” as in the case of liquor, grocery, and convenience 
stores.  Several of the categories identified in the Special Orders sought information about 
supplier expenditures to help distributors and retailers promote their products to consumers.

The point of sale category expenditure data reported in Table 2 reflects the sum of “specialty 
items,” “retail value added,” and “point of sale: other.”  According to the company reports, 
23.71 percent of reported expenditures were devoted to “point of sale: other” and “specialty 
items” as defined in the Special Orders (down from 25.86 percent in 2005).62  Together, these 
two subcategories reflect expenditures for branded materials used by retailers engaged in either 
on-premise or off-premise sales, including temporary and permanent signage, display racks, neon 
signs, furniture, lighting, mirrors, and glassware, as well as the net cost (deducting payments 
by consumers) of distributing items such as t-shirts, hats, can openers, printed recipes, key 
chains, and coupons.63  In addition, just over $168 million, or 4.86 percent of industry-wide 
expenditures, were for “retail value added,” that is, promotions where a consumer who purchases 
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an alcohol product also receives another item at no additional cost, such as drinking glasses, 
a martini shaker, a coupon for food, or a sample of another alcohol product.  This represents 
a small decrease from the reported 5.99 percent of expenditures for 2005 reported in the 2008 
Alcohol Report.  Expenditures in these categories are subject to the content and placement 
provisions of the self-regulatory codes64 and vetted by company legal staff for compliance.  The 
states also regulate retailers’ acceptance and use of specialty and retail value added items.65

Just 4.61 percent of expenditures were devoted to promotional allowances – funds the 
suppliers provide to the distributors – a substantial decrease from the 7.49 percent share reported 
in 2005.  Distributors may use these funds to purchase local advertising, in-store signage, the 
execution of local marketing programs, and production of coupons.  Some suppliers provide 
lump-sum grants to distributors in advance; others reimburse distributors for money already 
spent.  Where a supplier has a contract with a distributor, it can require the distributors to abide 
by the applicable self-regulatory codes.  Otherwise, federal and state laws require that the 
distributor determine how the funds are used.66

3. Outdoor and Transit

Outdoor and transit expenditures accounted for 6.8 percent of reported marketing 
expenditures, a slight increase over the 2005 allocation of 6.03 percent.  The self-regulatory 
codes require that outdoor stationary advertisements be placed no closer than 500 feet from any 
elementary or secondary school or place of worship.67 

4. Online and Digital

Overall, the companies expended 7.9 percent of their funds for online and other digital 
marketing – four times as much as the amount devoted to these media in 2005.  Of this, 2.06 
percent was devoted to company-owned and -operated sites, such as company websites and 
company pages on social media; less than a third of the funds related to company-owned and 
-operated site marketing was expended on company pages in social media such as Facebook, 
Twitter, and YouTube.  Additionally, 5.45 percent of expenditures were devoted to advertising 
on sites owned by others (such as banner and similar ads); less than one fifth of these funds were 
allocated to social media.  Finally, 0.39 percent of expenditures were devoted to “other digital 
advertising,” such as mobile marketing, emails, and apps.  Section II.D. of this report contains 
a detailed discussion of the companies’ online and digital marketing efforts, including relevant 
code provisions, efforts to avoid targeting youth, and privacy practices.
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5. Sponsorships

Sponsorships and public entertainment accounted for 17.79 percent of expenditures (up from 
16.02 percent in 2005).  Two-thirds of these funds were directed at sports events (e.g., football, 
baseball, racing), sports teams, and individual athletes. The other third was directed to non-sports 
events, such as concerts and other entertainment.

Sponsorships are subject to the codes’ placement and content provisions.68  If sponsored 
events are carried on television or radio, the broadcasts are subject to the placement provisions 
for marketing in those media.69

6. Additional Categories

Aggregate expenditures for direct mail, spring break,70 and in-cinema advertising, and 
product placements in entertainment media, were less than 0.3 percent of expenditures.  Product 
placements are discussed more fully in section II.E. below.

Companies also reported 2.12 percent of expenditures in the “other” category.  These 
expenditures covered items such as fees paid to advertising agencies, production agencies, 
and public relations agencies; warehousing for point of sale materials; costs for redemption of 
coupons for non-alcohol items; sampling; and trade shows and conventions.

7. Cross-category Expenditures

a. Sports 

Almost 29 percent of the companies’ overall expenditures – including on TV and radio, in 
print media, for point of sale and specialty items, online, or through sponsorships – related to 
sports.71  This is about 2 percentage points over 2005. 

 b. Social Responsibility

The companies reported that 2.92 percent of their cross-category expenditures were devoted 
to social responsibility programs and messages.  These funds support a wide variety of efforts, 
including designated driver and safe ride home programs, and support of The Century Council,72 
TEAM Coalition,73 Alcohol Beverage Medical Research Foundation,74 the National Center of 
DWI Courts,75 and The Health Alliance on Alcohol.76  In addition, it includes the dollar value of 
advertising space devoted to carrying the Federal Trade Commission’s “We Don’t Serve Teens” 
consumer alcohol education messaging, further discussed in Section III.D., below, as well as 
company media campaigns promoting responsible drinking.
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C.  Advertising Placement

1. Introduction

The voluntary self-regulatory codes of the alcohol industry contain provisions designed to 
limit where alcohol advertising and marketing may appear, to reduce underage targeting.  As 
of January 2011, all three of the trade associations required that 70 percent of the audience for 
advertising consist of LDA adults (in late May 2011, following release of the newest census 
data showing that 71.6% of the U.S. population is now 21+, the standard was raised to 71.6 
percent for new ad purchases).77  The BI and DISCUS codes also include protocols (also known 
as buying guidelines) that set forth what kinds of demographic data should be consulted before 
making a placement, and what kinds of auditing the companies should conduct after the fact.78 

The Special Orders required the 14 companies to provide information about industry 
and company guidelines used to facilitate compliance with advertising placement guidelines, 
databases used to make advertisement placement decisions, the frequency of post-placement 
data reviews to verify that advertising placements complied with the guidelines, and whether any 
additional safeguards were used.  See Exhibit A, Specification 3A.  Additionally, the Commission 
ordered the companies to provide information regarding each advertisement placed between 
January 1, 2011 and June 30, 2011 on television and radio, in magazines, newspapers, and on 
the Internet.  Specifically, for each ad placed, the Commission asked for the advertisement’s 
name; brand advertised; name of the medium and location of dissemination; date and time that 
the advertisement appeared; name of the show during, or in conjunction with, the advertisement 
appeared (where applicable); actual demographics of the audience (i.e., number of persons 
21+ and number of persons 20 and under (20-)) for that dissemination; and source of the data 
reported.  See Exhibit A, Specification B and Appendices C1-C7 (reporting spreadsheets).

2. Placement Procedures and Post-Placement Audit Requirements

According to the responses to Specification 3A, the companies followed the provisions set 
forth in the self-regulatory codes relating to placing ads and auditing ad placements after the fact.  
As required by the codes, media buyers reviewed the available demographic data before placing 
ads, and placed ads only if the data showed that the audience met the historical 70 percent 
standard.  The placement process is as follows:

i. Prior to placing an advertisement on national television, the companies direct their 
buyers to review syndicated demographic data for the past two quarters (i.e., six 
months) for the program in which the ad will appear, if available; otherwise, for the 
daypart in which it will appear.79
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ii. Prior to placing an advertisement on local television, the companies direct their buyers 
to review local or regional audience composition data for the past two quarters for the 
program or daypart in which the ad will appear.80

iii. Prior to placing radio advertisements, companies direct buyers to consult the past six 
months of audience data for the daypart in which the ad is to appear.81

iv. Prior to placing magazine advertisements, buyers check the following data:  for large 
magazines, data from recognized measurement services that provide age 12+ or 18+ 
audience composition data; in the case of smaller media, reliance on readership data 
provided by the publisher, or comparable audience data from a similar publication.82

v. Prior to placing newspaper advertisements, companies direct their buyers to review 
audience composition data for the most recent rating period.83

vi. Prior to placing digital advertisements, buyers are directed to review audience data for 
the past two consecutive months, or the past three consecutive months, depending on 
which code is followed.84  If an advertisement is placed on a new digital medium, or 
if an advertisement is placed on an unmeasured digital medium, the companies must 
consult audience data provided by the operator or publisher or review data for one or 
more comparable media outlets.85

Eleven of the 14 companies have additional safeguards in place, such as “no-buy” lists and 
media content review, to increase the likelihood that ads are placed in media with an audience 
composition that complies with the codes.86

The DISCUS Code requires companies to conduct post-placement audits on a semi-annual 
basis for all media except print and digital, for which annual audits are required.87  The BI Code 
requires semi-annual post-placement audits for all advertising media.88  If a post-placement audit 
reveals that an advertisement did not meet the placement standard, the company should take 
appropriate action to prevent a re-occurrence.89

3. Placement Results90 

The preceding paragraphs primarily discussed the procedures that the companies followed, 
and the data they considered, prior to making a placement.  The Special Orders also required the 
companies to provide data showing the composition of the audience (that is, number of persons 
21+ and 20-) for every individual advertisement disseminated in the first half of 2011.  Table 3, 
below, sets forth the 14 suppliers’ aggregated audience composition data for alcohol advertising 
on television, radio, print, and measured online media.91  These aggregated data do not include 
impressions for age-gated online media, which are addressed separately.
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Table 3: Placement Summary, January-June 2011

Medium Ethnicity
Column A: 

Placements 
That Met Target

Column B: 
Impressions 

From Placements 
That Met Target

Column C: 
Proportion 

of Aggregate 
Audience 21+

All Measured Media all 93.1% 97.3% 85.4%
National TV all 94.6% 97.3% 84.7%
Local TV all 98.0% 97.5% 87.9%
Radio 6+ all 91.2% 92.0% 84.4%
Radio 12+ all 92.9% 96.8% 89.2%
Magazine all 99.4% 99.4% 88.2%
Newspaper all 100% 100% 95.6%
Online Measured all 99.5% 98.7% 84.5%

All Measured Media African- 
American 87.3% 94.4% 81.4%

All Measured Media Hispanic 91.0% 97.0% 81.1%

As shown in Column A, in the first half of 2011, about 93 percent of the television, radio, 
print, and online advertising placements for which data were available had an LDA adult 
audience composition of 70 percent or higher (a placement is one appearance of an ad in a 
specific medium, such as one appearance on a particular television show at a particular date 
and time, or one appearance in an issue of a particular magazine title).  This included over 94 
percent of ads on national television,92 98 percent of ads on local television, 91 percent of ads 
in radio 6+ markets and almost 93 percent of ads in radio 12+ markets,93 over 99 percent of ads 
in magazines, 100 percent of ads in newspapers, and over 99 percent of ads placed on measured 
Internet media.

Column A treats all placements equally.  Placements are not equal, however – an 
advertisement on a local radio station will reach a far smaller audience than an advertisement 
shown on a popular television show.  Accordingly, the Commission also evaluated the data 
from the point of view of “impressions”; an impression occurs when one person is exposed 
to a particular placement.  Column B sets forth the proportion of impressions generated from 
placements that met the 70 percent target.  It shows that over 97 percent of alcohol advertising 
impressions in measured media were due to placements that met the 70 percent target.  This 
included over 97 percent of impressions due to national and local television ads, 92 percent of 
impressions from ads in radio 6+ markets, nearly 97 percent of impressions from ads in radio 
12+ markets, over 99 percent of impressions from ads in magazines, 100 percent of impressions 
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from ads in newspapers, and over 98 percent of impressions from ads on measured, non-age-
gated Internet sites.

Column C shows what proportion of the total audience for all alcohol ads disseminated by 
the 14 companies studied consisted of persons 21+ (“aggregate audience 21+”) during the study 
period, both in particular media and overall.  In the first half of 2011, over 85 percent of the 
aggregate audience for all alcohol ads placed during the study period consisted of persons 21+.

The Special Orders also required the companies to provide data regarding advertising 
specifically targeted to minority audiences.  As shown in Table 3, about 87 percent of ads 
specifically targeted to African-American audiences and 91 percent of ads specifically targeted 
to Hispanic audiences met the 70 percent placement target (Column A).  Because these shortfalls 
in compliance often occurred in media with very small audiences, however, over 94 percent of 
the impressions from ads targeted to African-American audiences, and 97 percent of impressions 
from ads targeted to Hispanic audiences, were due to placements that met the 70 percent target 
(Column B).94

D. Online and Other Digital Marketing

In addition to the placement information identified above, the Special Orders required the 
companies to submit substantial information about their online and digital marketing practices, 
both on sites owned or controlled by the companies (company websites and branded social 
media pages) and on sites owned by others (such as sports, entertainment, and news sites).95  The 
information collected provided a snapshot of how and where the industry markets in the online 
and digital arena, and set forth the industry’s efforts to avoid targeting youth in these arenas, 
including age-gating efforts (further described below), as well as privacy practices.  The FTC 
staff also obtained information about self-regulatory guidelines relating to online and other 
digital marketing from the trade associations.

Two of the three alcohol industry trade associations have adopted guidelines for their 
members’ marketing practices on digital media.  In September 2011, DISCUS adopted a 
Guidance Note on Responsible Digital Marketing Communications.  It provides that digital 
marketing communications should be placed only in media where 71.6 percent of the audience 
is expected to be 21+.  For any website or page controlled by the brand, the company should 
require age verification before communicating with a visitor.  Brand advertisers must regularly 
monitor and moderate user-generated content on their pages.  Communications intended 
to be forwarded by users should be accompanied by instructions that they should not be 
forwarded to users under the legal purchase age.96  The DISCUS Code further states that digital 
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marketing must respect user privacy and that promotions should be transparently identified as 
such.  Brands may only collect user information from users who affirm that they are of legal 
purchase age.  Brands must also employ a mechanism to allow users to “opt-in” to receive 
direct digital marketing communication and to “opt-out” if they no longer wish to receive such 
communication.  Advertisers may not sell or share personal information with third parties and 
they must clearly communicate how personal data will be collected and used, although the Code 
does not discuss the prominence of these communications.  Advertisers should encourage users 
to read the brand’s privacy statement before submitting information.  Finally, the brands must 
protect user information from loss or theft.97

The BI Code was amended to add Digital Media Guidelines in February 2011.  It too 
provides that advertising placement in digital media is permissible where there is no dialogue 
between a brewer and user, and 71.6 percent of the audience is expected to be adults of legal 
drinking age.  For digital media where there is dialogue between the brewer and user, placement 
is permissible only if the brewer confirms the user is of legal drinking age either by asking 
the user to enter his or her birthdate or by restricting access to the website to users of legal 
drinking age through registration.  Content that users may share with others should include 
instructions not to forward to persons under the legal drinking age.  Brewers must monitor 
user-generated content on a regular basis and remove any content that does not comply with 
the code.98  The code also requires brewers to post privacy policies on their websites.  In 
addition, they must require users to verify that they are of legal drinking age before they collect 
information about that user.  Brewers may not sell personal information about users and they 
must store that information securely.  Finally, brewers must employ a mechanism to allow users 
to opt-in to receive direct communication as well as to opt-out of continuing to receive such 
communication.99

Specification 4 of the Special Orders required companies to provide substantial information 
regarding their digital marketing practices.  See Exhibit A, Specifications 4(a) and (b).  
Specification 4(a) required, for each company-owned or -operated website maintained in 2011, 
the site name and address; identification of information collected and/or maintained from 
visitors; description of how such information is used to deliver advertising to consumers in 
the future; restrictions or prohibitions on use of collected information; efforts to deter entry by 
persons under age 21; analytics or technologies used to identify or profile visitors to the website; 
and policies governing site content, including user-generated content.  Specification 4(b) required 
information regarding all other Internet site and digital advertising campaigns conducted in 
2011, including a description of each campaign, identification of information collected and/
or maintained from consumers; restrictions on the use of such information; mechanisms used 
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to deter entry by persons under age 21; tracking practices with respect to any consumer of any 
campaign identified as being under age 21; analytics or technologies used to identify or profile 
consumers of each campaign; and company policies governing campaign content including 
user-generated content.  In response to the Special Orders, the companies provided narrative 
information as well as hundreds of pages of sceenshots depicting website pages, including age 
gates, registration opportunities, privacy policies, and other online campaign materials. 

The Commission considered the responses to Specification 4(a) and 4(b) from two 
perspectives.  First, it evaluated the extent to which the industry self-regulatory efforts limit 
youth exposure to alcohol marketing.  Second, it evaluated the companies’ privacy practices.

Alcohol industry online marketing expenditures have quadrupled since 2005.  In the 
first half of 2011, alcohol advertising in measured, non-age-gated online media generated 
approximately 11.5 billion impressions.  In addition, it is possible that as many as 50 billion 
impressions occurred due to alcohol marketing on age-gated online media, which include 
company brand websites, company sponsored pages in social media, and advertising placed 
in social media (i.e., the “right hand side” of Facebook pages).100  The internal research the 
companies supplied made clear that they were still trying to figure out “what works” with digital 
marketing, i.e., what content reverberates best in social media, what form of video ad is more 
likely to be clicked on, and what mix of traditional media and digital is most efficient.  It also 
made clear that digital marketing may change the overall dynamic of advertising.  According to 
research sponsored by the Interactive Advertising Bureau, online ads boost recall of TV ads by 
33 percent.101  One alcohol company’s research confirmed this phenomenon – it reported that 
organic search (such as Google queries) and social media (including Facebook, online sentiment, 
and offline word of mouth) amplified traditional marketing effects by 10 percent, and that nearly 
40 percent of radio’s impact was due to this synergy. 

1. Company-Owned or -Operated Media 

a. Scope of Activity

As used in this Report, the term “company-owned or -operated media,” includes company 
websites (“www.brandx.com”), company-controlled pages, channels, and feeds on social 
media (“www.facebook.com/brandx”; “www.youtube.com/brandx”), and company-branded 
applications.  Figure 4 depicts the scope of online marketing in alcohol company-owned or 
-operated digital space in 2011.
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b. Brand Websites

i . Landing Page Information and Age Gates

The companies involved in this study operated 461 brand websites in 2011.  The landing 
pages of company websites require that a visitor self-verify that he or she is of legal drinking 
age by responding to some sort of “age gate,” before the visitor may enter the site and view its 
content.  If the consumer indicates an age below 21, entry is refused.102  Most company websites 
require that the consumer enter date of birth at the age gate; however, about 13 percent of the 
websites simply ask the user to check a box indicating that he or she is at least 21 years old, and 
one website merely asks whether the visitor is of legal drinking age in the country where he or 
she is located.103  If the consumer passes the age gate, the company places a cookie denoting 
LDA status on the visitor’s computer; the cookie may last for a few hours or for much longer, 
depending on the company.  The reporting companies also use cookies to analyze site traffic, 
pages viewed, and revisits.  According to the companies, these cookies are not used for the 
delivery of future advertising and are not provided to unrelated third parties.  The companies also 
report that they do not engage in further tracking of consumers who fail the age gate.

ii . Registration Opportunities, Delivery of Future Advertising, and Data 
Security

Once a consumer has passed the age gate, many sites offer the opportunity to register to join 
a mailing list, to participate in activities such as sweepstakes or brand surveys, or to submit a 
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request for information.  Registration forms typically collect the consumer’s date of birth, name, 
street address, email address, brand preferences, and/or phone number.  Only if a consumer again 
indicates an age of 21+ may he or she register.104

In addition, registration forms either require the consumer to affirmatively check “yes” to 
receiving further information from the company, or the form gives notice, above the “submit” 
button, that by submitting registration information to the company, the visitor agrees to allow the 
company to either respond to the consumer’s inquiry or to receive marketing messages by email 
or regular mail.

Most companies will then place the consumer information in a relationship database, relying 
on the consumer’s self-verification of LDA status.  However, three companies reported using 
third-party age verification systems for one or more purposes.  Third-party age verification 
services compare information provided by a consumer to proprietary databases to determine if 
the consumer is of legal drinking age.  Two companies require third-party age verification before 
the company responds with any kind of marketing message.105  The third company requires 
third-party age verification for any consumer who wishes to order wine online.  According to one 
company, its third-party verification service was able to confirm LDA status 83 percent of the 
time.  Among verification failures, only 3 percent were due to a finding that the consumer was 
under 21; the remaining 14 percent could not be verified due to issues such as use of an initial for 
the first name, placement of the last name in the first name box, or an invalid or incomplete street 
address.  For further discussion of third-party verification in the context of consumer access to 
websites and to relationship databases, see Section III.B.1.b. 

Thirteen of the companies maintained databases containing consumer information.  All of 
these companies stated that the data were kept secure.  Five additionally stated that data were 
encrypted for transmission, three stated that data were maintained in secure servers, one stated 
that it engaged in “appropriate physical, electronic, and managerial practices,” two stated that 
they complied with “prevailing industry standards,” one stated that data were “kept, accessed, 
and maintained in accordance with privacy laws,” and one company described using “locked 
cage security” combined with a requirement of management approval to gain access, where the 
level of access was based on the role of the person being provided with access.

iii . Tracking and Analytics

Thirteen of the 14 companies’ brand websites collect consumers’ browsing history for the 
purpose of analyzing visitation patterns.  Most companies reported using an application such as 
Google Analytics to obtain aggregated, anonymized data about the source of website traffic (e.g., 
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referrals from another URL or a search engine), number of site visits, pages visited, time spent, 
visitors’ operating systems, networks, browser profiles, and transactional data.

All 14 companies stated that they do not track visitors who identify themselves as being 
under age 21, except for the purpose of restricting self‐identified underage users from the 
website’s content. 

All of the companies stated that they do not use third-party advertising networks for online 
behavioral advertising on their websites or sponsored pages on social media.106

iv . Site Content Management

All of the companies reported that their website content is reviewed for compliance with 
code provisions before posting.  Ten companies reported permitting user-generated content 
(“UGC”) on one or more their websites.  These companies either review such content prior to 
posting or “promptly” remove inappropriate content after posting.  Some companies review their 
websites as frequently as twice a day, while others may take anywhere from 24 hours to five days 
to catch inappropriate content.

v . Posted Privacy Policies

All but two of the reporting companies’ 461 brand websites included a privacy policy page; 
some also included a terms and conditions page that included passages relevant to privacy.  The 
overwhelming majority of these pages share common features:  they are long and complex, 
contain internally inconsistent provisions, and often appear to offer fewer privacy protections 
than the companies’ submissions suggest consumers actually receive.

All of the company privacy policies provide some kind of notice that they may collect 
consumers’ personally identifiable information through the registration process, correspondence, 
or sweepstakes entries.  They vary in their statements regarding what can happen with personal 
information.  One company claims not to disclose personal information to third parties at all, 
while four state that they could disclose personal information to third parties after prior notice to, 
and consent from, the consumer.  Three companies claim to disclose personal information only 
to “affiliated” companies, and three others will disclose this information to “group” companies.  
One company states that it would disclose personal information to “unaffiliated” companies 
with prior consent.  Two companies state that they do not need consumers’ prior consent to 
disclose personal information to “affiliated companies” for marketing purposes (although the 
consumer may opt out later), but that they will secure consent if the companies are making the 
marketing-related disclosures to “unaffiliated” companies.  Six other companies may disclose 
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personal information to third-party “marketing partners” with prior consent or the ability to opt-
out.  Finally, four companies indicate that they may disclose non-personally identifiable website 
usage information to third-party marketing partners, such as advertisers serving up ads on the 
websites, despite the fact that company websites do not, in fact, appear to contain ads for third-
party products.  In some cases, a brand’s privacy policy promises confidentiality for personal 
information, while the website’s terms and conditions states the exact opposite.  Also, some 
brands’ privacy policies purportedly extend to related mobile apps, yet the policies disclaim 
liability for personal information collected by app vendors such as Apple or Google.  The 
companies’ privacy policies either explicitly disclaim confidentiality for user-generated content 
or are silent on the issue.

Most sites also give notice that they collect non-personally identifiable information related 
to consumers’ use of the website, such as IP addresses107 or browsing patterns, and state that the 
companies may aggregate these data for purposes of improving the browsing experience108 or 
analyzing visitation patterns.109  One company’s privacy policy expressly states that its website 
does not use spyware or adware to track consumers’ general Internet usage.

c. Company-Operated Pages, Channels, and Feeds on Social Media

The 14 alcohol companies also sponsor numerous pages, feeds, channels, and videos on 
social networking, photo-sharing, and video-hosting sites such as Facebook, Twitter, YouTube, 
Foursquare, and Tumblr, as depicted in Figure 4, above.  Facebook is, by far, the most used of 
these channels.

Consumers arrive at branded social media from a variety of venues.  Most online banner ads 
include links to branded company social media pages, and branded websites and social media 
pages offer cross-links to one another.110

Company-sponsored research provides insights into consumer use of brand-controlled 
social media and perceptions of its value to consumers.  According to the companies’ research, 
Facebook can drive a brand’s “point of view,” reinforce loyalty, and increase brand engagement, 
but success of a fan page depends on the quality of the content, including how often the page 
is updated.  Brand fans like feeling part of the brand community, enjoy seeing what other 
fans are saying, and like to share their affinity with others.  They like contests with fan-to-fan 
interactions, promotions, and give-aways.  One company said that consumers are engaged by 
posts asking them to “fill in the blank” (such as “how do you plan to spend your weekend,”) or 
multiple choice questions (“check which one of the flavors below you like best”).
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Data on the relationship between being a fan and brand loyalty or consumption are mixed.  
Two surveys suggested that brand fans reported stronger connections to, and greater spending 
on, the brands, but other studies found that fan status did not result in increased consumption.  
This may be due in part to the fact that consumers often are fans of several competing alcohol 
websites.  It may also be that, for brands with very high demand already, the addition of a brand 
page will only maintain demand, not increase it. 

i . Efforts to Limit Youth Access to Company-Operated Social Media Pages

The major social media have been shown, by independent demographic measuring firms, 
to have adult audience compositions in excess of 70 percent.  Approximately 76 percent of 
Facebook’s audience, 78 percent of YouTube’s audience, and 79 percent of Twitter’s audience are 
21+.111

In addition, Facebook restricts visitation of alcohol brand pages to U.S. consumers who have 
previously registered as being 21+; it also only permits placement of alcohol ads on pages of 
persons previously registered as 21+.  Underage visitors may not view a friend’s “likes” of such 
pages.  Companies with Twitter feeds previously used customized pop-ups that required entry of 
country of origin and date of birth before a consumer could follow those feeds; in 2012, Twitter 
developed a date of birth entry technology available to all alcohol companies.112

YouTube offers companies the option to require either date of birth entry, or to limit alcohol 
channel visitation to registered U.S. YouTube consumers who are 21+.  In late 2012, YouTube 
adopted tools allowing alcohol companies to place ads in the search results of consumers who 
have previously registered with the service and indicated that they are 21+.  About 40 percent 
of YouTube users are registered.  Not all companies have taken advantage of these tools.  Three 
companies indicated that visitors must be registered as 21+ to view promoted videos.  Two 
other companies reported that they include a disclaimer on their YouTube videos stating that, by 
viewing the video, the user represents he or she is of legal drinking age.

ii . Information Collection, Data Security, Tracking, and Analytics

None of the companies reported collecting personal information from consumers who 
merely visit their branded social media sites.113  Social media sites offer abundant opportunities 
for registration, whether for further emails, contests, or sweepstakes.  Such information is treated 
in the same manner as registration data collected on brand websites. 

Ten companies reported access to anonymized, aggregated data about the number and 
frequency of Facebook “likes,” the demographics of likers, and likers’ page activity.  Several 
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companies have access to similar usage data for their Twitter followers.  One company reported 
that it receives aggregated demographic information about the registered user views and the 
number of views of YouTube videos.  Another company reported access to aggregated brand 
activity across Facebook, Twitter, and YouTube.  One company also reported that it uses 
Facebook’s Insight tool to get a snapshot of the gender and regional breakdown of a brand’s fan 
community. 

iii . Content Management

Legal staff review company-created content before posting.  Most companies reported 
that they actively monitor UGC on their Facebook, Twitter, and other social media accounts 
throughout the day or at least several times a week.  One company reported that it rejects about 8 
percent of all UGC, usually because it contains profanity, encourages excessive consumption, or 
involves unauthorized advertising or spam. 

iv . Privacy policies

The companies reported that the privacy policies of the social media and video-sharing 
websites apply to any personal information that users choose to share on the company-operated 
pages and feeds.  Only one company also posted privacy information on its Facebook page. 

2. Other Internet Site and Digital Advertising

The companies reported on hundreds of campaigns that included advertising on sites owned 
by others, including search engines, online news and entertainment sites, music services, etc.  In 
addition, they placed advertising in social media such as Facebook and  YouTube – banner ads, 
home page take overs, pre-roll (i.e., ads presented to consumers before they can see the content 
they searched for) and links.114

Many advertising campaigns included a mobile component, including mobile banner ads, 
QR codes, location-based “check-ins” through Foursquare, SMS text ads, text-based trivia 
games, and mobile apps.  Eight companies reported that they had published mobile apps for their 
brands in 2011.  Examples of mobile apps included a sweepstakes sign-up app, a pedometer, a 
pub finder, a product locator, a taxi finder, and games or activities related to drinking the product.

a. Efforts to Limit Youth Exposure

In the case of sites that are measured by the audience composition services and not age-
gated, the companies require information showing that the age composition of the site visitors 
is consistent with the placement standard.  As demonstrated in Table 3, in the first half of 2011, 
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they achieved very high (over 99 percent) levels of compliance with the 70 percent 21+ audience 
composition standard then in effect. 

The major social media have adopted age-gating technology, as previously discussed.  
Further, apps for three of the companies were available only through Facebook.  In the case of 
other apps, companies relied on either the age-gate mechanisms at Apple’s iTunes store and/or 
employed an additional age-gate process before consumers could use an app.  For campaigns 
based on SMS texts, QR codes, and location-based social networking, the companies asked for 
date of birth information.

b. Data Collection and Aggregation

After clicking through an ad, consumers are usually provided with a link to a company-
operated website or the brand’s Facebook page.  Some ad campaigns provide consumers with 
the opportunity to register for sweepstakes or contests; information collected in this manner 
is treated in the same way as information collected at company-owned or -operated websites.  
No company collected personally identifiable information from users merely clicking through 
advertising, unless or until they arrived at a company-operated website or a company social 
media page.

Several companies reported that they track aggregated click-through rates and visitation 
time at third-party websites to evaluate their advertising campaigns.  One company’s internal 
research showed that the click-through rate for static creatives, such as banner ads, can be up to 
two times lower than for rich (interactive) media, but that banner ads are more efficient in driving 
traffic to a brand website.  Another company’s research showed wide variation in the success 
of email campaigns; for one campaign, only three percent of consumers who had opted into 
email communications clicked through to the promotion web page, compared to 60 percent in a 
different campaign.

The companies appear to have a variety of approaches to the collection of personal 
information through mobile apps.  One company reported that it does not collect personal 
information for its apps, two reported not having access to personal information of users who 
download apps through Apple iTunes, one reported that it retains personal information if the 
consumer opts in, and one claimed that it collects personal information only if the app involves 
a contest.115  One company reported that in-app advertising on Apple iOS devices was delivered 
only to users registered with iTunes as age 21+.  No company reported having used personal 
information collected through apps or SMS text campaigns to target consumers with future 
marketing messages.
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E. Product Placement in Entertainment Media

Specification 5B of the Special Orders required the companies to provide information 
regarding product placements made in entertainment vehicles between January 1, 2011 and June 
30, 2011.  For the purpose of Specification 5B, “product placement” was defined as “permitting, 
promoting, or procuring the integration of any beverage alcohol product, logo, signage, trade 
name, or package into a television or radio program, motion picture, music video, music 
recording, online virtual world, electronic game, or other form of entertainment programming.”116  
Table 4 summarizes the companies’ responses to this specification.

Table 4:  Product Placement, January-June 2011

Placement Type Number of 
Placements

Fee Associated  
with Placements

TV
in-kind only 374 $0
fee paid only 12 $32,502
fee plus in-kind 32 $1,028,543
Film
in-kind only 118 $0
fee paid only 11 $55,746
fee plus in-kind 11 $375,000
Music video
in-kind only 10 $0
fee paid only 2 $140,000
fee plus in-kind 0 $0
Radio
in-kind only 0 $0
fee paid only 5 $10
fee plus in-kind 0 $0
Other
in-kind only 0 $0
fee paid only 1 $35,000
fee plus in-kind 0 $0
TOTAL 576 $1,666,801

In many cases, more than one company made a product placement in the same film or 
show.  Although there were 140 reported product placements in films, only 81 different films 
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actually featured product placements during the study period.  Similarly, although there were 418 
television product placements, these appeared in only 109 television shows. 

“In-kind” placements are those where goods or commodities are provided, such as neon 
or tin signs, branded glassware, dummy bottles, and cases, liters, or fifths of alcohol.  There 
were 545 in-kind placements during the reporting period.  “Fee” placements are those where a 
company provided monetary consideration in connection with a placement.  There were 74 fee 
placements (i.e., 12.8 percent of the total) during the reporting period.

As required by the codes, prior to making product placements, companies reviewed various 
information about the entertainment vehicle, including content, script synopses, a description 
of how the product would be used, and audience composition data to the extent available.  The 
companies reviewed script synopsis to make sure that placements would not be made in vehicles 
that:  (1) depict illegal behavior (such as drunk driving) or irresponsible consumption, (2) depict 
underage consumption or underage purchasing of alcohol, (3) depict alcoholism or alcohol abuse 
(unless in conjunction with a positive, responsible-use message), or (4) are specially attractive 
to persons under 21.117  With regard to anticipated audience, during the first half of 2011, prior 
to television placements, companies reviewed past audience composition data for that particular 
television show, or data from a comparable show, to ensure the composition met the historic 
70 percent 21+ audience composition standard (now 71.6 percent).  Prior to film placements, 
companies reviewed available information and only placed products where there was a good 
faith basis for believing the film would have an audience meeting the demographic standard.118

Not all appearances of alcohol in entertainment vehicles are condoned or approved by the 
alcohol companies.  As noted in the 1999 Alcohol Report, code standards regarding product 
placements in entertainment vehicles “have no effect on a media director’s decision to depict 
alcohol use in a movie or television show.”119  For example, the 2011 film Flight told the story of 
a severely alcoholic airplane pilot.  It depicted numerous alcohol products.  The producer refused 
to obscure the featured alcohol product logos and packaging despite an industry complaint.120 

F. External Review of Complaints Regarding Code Compliance

Self-regulation is most effective when internal company mechanisms for fostering code 
compliance are supplemented by an external system for resolving disputes about whether a 
particular advertisement violates code provisions.  Such systems need to:  (1) be impartial and 
objective; (2) provide for public notice of the results; and (3) apply standards consistently.121  
As of 2006, all three trade associations had implemented procedures for external review of 
complaints.122  The three trade associations provided information about review board activities 
and compliance between January 2009 and December 2012.
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DISCUS has a review board comprised of at least five senior representatives of member 
companies. It also has an outside advisory board that is available to break a tie if the review 
board cannot reach a majority decision.  DISCUS considers complaints filed by consumers 
or competitors about advertising of any member’s spirits, wine, or beer brands, as well as 
of advertising for non-members’ spirits brands.123  Review board decisions are posted on the 
DISCUS website.124  The DISCUS review board has considered 20 complaints since 2009.  It has 
found violations in response to three of eight complaints about DISCUS member companies; all 
members found to have violated the code agreed to take appropriate responsive action.  DISCUS 
has considered 12 complaints regarding non-member advertising; in ten of these cases, it found 
violations.  DISCUS was successful in persuading 90 percent of non-members who were found 
to have violated the code to take appropriate responsive actions.

The Wine Institute review board is comprised of a rotating panel of three WI officers.  If 
this committee finds that an advertisement violates the WI Code, the vintner may elect to have 
the advertisement reviewed by an independent third-party reviewer.125  Complaints are accepted 
from consumers, WI members, or competitors, and must pertain to a WI member’s products.  
Findings are published on the WI website.126  The Wine Institute has received no complaints 
about advertising since 2008.

The Beer Institute has a three-person Code Compliance Review Board (“CCRB”) consisting 
of non-industry personnel drawn from the academic, marketing, and legal professions.127  When 
a complaint is filed with the CCRB, it is first sent to the relevant brewer; only if the complainant 
is dissatisfied with the brewer’s response does the CCRB consider the complaint.  Competitor 
complaints are not accepted.  CCRB decisions, and any brewer response, are posted on the 
website and published in a biennial report.128  Between 2009 and 2012, only one consumer 
requested review of a complaint by the CCRB; in that case, the CCRB found that the advertiser 
had not violated the Code.129  All other complaints were resolved at the advertiser level.

III. Analysis

A. Advertising Placement 

In the first half of 2011, as shown in Table 3, Column A, 93.1 percent of the companies’ 
placements complied with the 70 percent LDA 21+ placement standard then in effect. This 
represents a small improvement over 2005, when 92.5 percent of placements hit the 70 percent 
LDA 21+ target.  The proportion of impressions from placements that met the target (97.3 
percent) was about the same as 2005, when 97.1 percent of impressions were due to ads that met 
the target.
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Advertising placement relies on historical audience composition data to make decisions 
about the future.  Some placement shortfalls – instances when the audience turns out to be 
younger than predicted by the historical information – will inevitably occur.  Such instances are 
more likely when dealing with media with small audiences, where smaller sample sizes (i.e., the 
sample of audience members from which the entire audience’s composition are predicted) can 
result in data that are less stable across survey periods.

This phenomenon is most evident in the radio data reported by the companies.  Considered 
on a placement-by-placement basis, based on the data provided in response to the Special Orders, 
radio, which often has very small audiences, had the lowest levels of compliance (91.2 percent 
of ads in 6+ radio markets, and 92.9 percent of ads in radio 12+ markets).130  These data are 
very similar to the data presented in the 2008 Alcohol Report.  By contrast, measured online 
advertising has very large sample sizes and more stable data, and the companies were able to 
achieve over 99 percent compliance in that medium.

The self-regulatory codes have provisions that call on the companies to conduct regular 
audits of past placements, and to address compliance shortfalls.131  With such audits, the 
companies should be able to reduce the incidence of compliance shortfalls, even in small 
audience media.

Pursuant to the FTC Act, the Commission may not reveal the placement data for individual 
companies and brands.  Therefore, although the company submissions revealed the brand, ad 
name, medium, and audience composition for each advertising placement, the Commission may 
only report that data in aggregate form.  Nevertheless, Commission staff evaluated the data to 
identify those instances where audience composition data for particular brands, in particular 
media, appeared to have compliance levels below 90 percent, and contacted the individual 
companies to identify the cause of those specific problems and to determine what steps they had 
taken to prevent recurrence, consistent with the requirements of the codes.132

The placement data reflected in this report pertains to compliance with the 70 percent adult 
composition standard in effect during the first half of 2011.  The Commission’s 2008 Alcohol 
Report recommended that industry consider the results of the 2010 Census data when they 
became available.133  In May 2011, following release of the newest census data showing that 
71.6 percent of the U.S. population is now 21+,134 BI, DISCUS, and WI adopted a 71.6 percent 
LDA 21+ audience composition standard for future advertising purchases.135  This change in the 
placement standard will require the suppliers to modify their advertising plans to some extent.  If 
a 71.6 percent adult audience composition standard had been in effect in the first half of 2011, 
industry members would have needed to relocate about 1.7 percent of their placements.  Over 
half of these would have been in radio 6+ markets.136
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B. Digital Marketing

1. Placement and Content Provisions

a. Placement on Measured, Non-Age-Gated Online Media

The industry was highly successful in limiting placement of advertising on measured, 
non-age-gated online media to venues (such as news, entertainment, and sports sites owned by 
entities other than the alcohol advertiser) where 70 percent or more of the audience consisted of 
adults.  Over 99 percent of placements on these sites complied with the standard.  See Table 3, 
supra.

b. Placement on Age-Gated Sites and Media

For entry into company brand websites (i.e., “www.brandx.com”), industry relies on 
age gating consisting of consumer self-verification of age.  For access to content on social 
media websites where there is a “dialogue” between an industry member and a consumer (i.e., 
“www.facebook.com/brandx”), the companies rely on age gating consisting of prior registration 
showing that the consumer is 21+, combined with data provided by independent demographic 
measuring firms showing the audience for the service overall is at least 71.6 percent 21+.  Such 
efforts are designed to produce an audience that is 100 percent adult.

The reported information suggests that age gates can deter access to content on alcohol 
supplier websites.  One company’s research indicated that the age gate at a popular brand website 
turned away about 38 percent of visitors.  Research by another company revealed that 33 percent 
of visitors to a mobile brand page did not pass through the age gate.

Of course, these age gate solutions will not work if consumers lie about their age, and 
in surveys, as many as half of teens admit to lying about their age online in order to access a 
website or service.137  Facebook requires that consumers be 13 or older to register, and it is 
known that millions of children have misrepresented their ages in order to access that service.138  
However, Facebook’s popularity with youth and adults alike may be unique, and there are no 
data on the extent to which underage consumers misrepresent their age as being 21+ in order to 
access alcohol brand websites or alcohol-controlled social media pages.

Some have suggested that companies should require third-party age verification (rather than 
consumer self-verification) before permitting access to age-gated alcohol websites and social 
media pages.139  The Commission has previously recommended third-party age verification 
before consumers can purchase alcohol online.140  This is an important means of verifying that 
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alcohol purchasers are, in fact, of legal age, as required by law in all 50 states.  Moreover, it is 
appropriate, and a best practice, to engage in third-party age verification of consumers who have 
registered to receive further communications with a company.  At the same time, the Commission 
is skeptical of the argument that all consumers should be required to provide personal data, 
beyond country of residence and date of birth, in order to view typical online alcohol marketing 
content.  In considering suggestions such as this, the Commission must balance concerns 
about youth exposure to alcohol marketing with the rights of adults to see advertising that 
interests them without having to surrender additional personal information.  The Commission 
recommends that all alcohol industry age gates require entry of date of birth, rather than simply 
asking consumers to verify that they are 21+. 

The Commission also commends the industry for its work to promote adoption of age gates 
with new media, such as Twitter and YouTube.  Although it appears that all of the companies 
that market on Twitter are using some form of age-gate, the same is not true of all companies 
marketing on YouTube.  The Commission encourages all alcohol companies to take advantage 
of these age-gating technologies, and to continue to develop such technologies as new media 
continue to emerge.

c. User-Generated Content

Companies should consider the frequency with which they monitor user-generated content.  
Such content, although not created by the brands, can be found on the brand websites and social 
media pages.  Frequent monitoring can catch and remove inappropriate user-generated content.  
A live moderation system would be most accurate in capturing language that violates industry 
codes of conduct.  However, smaller companies can incorporate various strategies to prevent 
inappropriate user-generated content.  Companies can post clear statements as to what language 
and topics will be deemed inappropriate and removed from their sites.  Companies can also 
create and use blocking technologies that segregate content based on use of particular terms, so 
that it can be reviewed for code compliance before it appears publicly.

2. Privacy Considerations

Based upon the information submitted, including the documentation provided in response to 
the Special Orders, it appears that for the most part, alcohol industry members have considered 
privacy impacts in the marketing of their products.141  This information appears to support 
the conclusion that, at least in the context of online registration opportunities, consumers are 
generally advised of how their information will be used; that consumers must opt-in to receive 
further communications; and that they have the ability to readily opt-out when they want to 
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stop receiving marketing information.  As the Commission has previously noted, data collected 
and stored in databases requires reasonable security protections.  Although the companies did 
not provide comprehensive information about the scope of their data security protections, it 
appears that the companies have policies in place to ensure that consumer data are transmitted 
and maintained in reasonably secure environments, and shared only with company agents (such 
as e-mail contractors and sweepstakes fulfillment companies) who also have committed to 
maintain the security of the data.  Use of cookies and tracking tools on brand websites appears 
to be limited to those needed to permit re-entry of consumers who previously provided a date of 
birth indicating they are 21+, or to determine optimal site content and facilitate browsing within 
a site.  From the information provided by the companies, it appears that they do not attempt to tie 
tracking cookies to individual consumer data, use these cookies to deliver future advertising to 
consumers, or track underage consumers in any manner. 

The Commission commends the BI and DISCUS for their adoption of self-regulatory 
code provisions relating to privacy and information security.  The codes appropriately require 
that company websites include privacy policies.  Nonetheless, in many instances, current 
privacy policies on alcohol websites are lengthy and difficult to understand.  The Commission 
recommends that the companies make significant efforts to develop brief, consumer-friendly 
privacy policies and disclosures to provide better transparency to consumers about the use of 
their data.  This is particularly necessary on mobile sites.  In addition, in the context of alcohol-
sponsored social media pages, it is a best practice to remind consumers of the public nature of 
their postings.

C. External Review of Advertising Complaints

The three major alcohol trade associations have adopted procedures for external review 
of complaints regarding advertising.  The systems are most effective when consumers and 
competitors take advantage of them and submit complaints, as demonstrated by the DISCUS 
experience.  The Commission urges those concerned about alcohol marketing, including state 
alcohol regulators and public advocacy organizations, to consider submitting a complaint to the 
appropriate trade association when they see advertising that appears to violate the code.  The 
Commission also urges BI to permit competitor complaints.

D. Youth Access to Alcohol

Limiting youth access to alcohol is a highly effective way of preventing underage drinking.  
Since the adoption of the legal drinking age of 21, teen drinking has declined dramatically.142  
Still, most teens who drink obtain alcohol from an unrelated person of legal drinking age 
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or an adult family member.143  Accordingly, the Commission’s “Don’t Serve Teens” alcohol 
education program reminds adults of the importance of complying with the legal drinking age 
of 21.  The program includes a website, www.DontServeTeens.gov, that provides information 
in English and Spanish on the rates and risks of teen drinking, Questions and Answers about 
teen drinking, and free downloadable campaign artwork including web banners, posters, radio 
public service announcements, and outdoor advertising artwork (including, starting in 2011, 
downloadable transit art).  In the years since the program was launched, Don’t Serve Teens has 
been commended by the U.S. House of Representatives and the U.S. Senate.144

The Commission enlisted a wide range of entities to help deliver the Don’t Serve Teens 
message.  Between 2008 and 2012, numerous state alcohol regulators, alcohol wholesalers and 
distributors, schools, police departments, and community organizations helped by posting Don’t 
Serve Teens decals nationwide.

Further, with the Commission’s encouragement, alcohol industry members have 
disseminated substantial Don’t Serve Teens messaging, generating millions of impressions 
for the program.  For example, in 2011 and 2012, many alcohol companies conducted month-
long Don’t Serve Teens campaigns in one or more cities, placing ads on billboards, radio, 
transit shelters, and in print and digital media.  These included campaigns in Boston, Chicago, 
Columbus, Denver, Louisville, Milwaukee, St. Louis, and Westchester, New York.  Companies 
also have placed Don’t Serve Teens ads on national digital sites and in national magazines.  See 
Exhibit C for examples of campaign executions.  Often, these activities are coordinated with 
local government, including alcohol regulators and law enforcement, and include press events 
designed to encourage local officials to speak publicly about the importance of complying with 
the legal drinking age.

In 2012, as part of its commitment to the National Health Promotion and Disease Prevention 
Council, the FTC pledged to continue to expand awareness of the Don’t Serve Teens message 
among states, industry, schools, and law enforcement.145  Although the Commission will no 
longer distribute free decals, it will continue to support digital tools.  Among other things, 
industry members have already begun planning to conduct campaigns in cities across the country 
in Fall 2013 and Spring 2014.

IV. Recommendations and Conclusions

The Commission recommends that the alcohol industry adopt the recommendations set forth 
in this report, which include:
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1. Placement 

a. In evaluating the results of post-placement audits, particular attention should be 
paid to instances where audience composition data for individual placements for a 
brand, in particular media, appear to have compliance levels below 90 percent.  If 
lack of compliance is due to wide fluctuations in measured audience composition 
due to small sample size, the company should consider using a higher audience 
threshold at the time of placement to maximize the likelihood of post-placement 
compliance with the 71.6 percent audience composition standard.

b. Traditionally, the service that provides audience demographic data for radio 
only provided data regarding audience members 12 and older (“12+”).  Over 
the past few years, the service began providing data on audience members 6 and 
older (“6+”) in larger markets.  In those markets where 6+ data is now available, 
companies should review this information in connection with placements.

2. Online and other digital media

a. Age gates on company websites should require consumers to enter their date of 
birth, rather than simply asking consumers to verify that they are of legal drinking 
age.

b. The Commission encourages industry members to take advantage of age-gating 
technologies offered by social media, particularly YouTube, and to continue to 
develop such technologies as new media emerge.

c. The Commission recommends that the companies make significant efforts to 
develop brief, consumer-friendly privacy policies and disclosures to provide better 
transparency to consumers about the collection and use of their data.

d. Companies should take steps to reduce the possibility of code violations resulting 
from user-generated content, including use of blocking technologies and frequent 
monitoring (including live monitoring when possible) to identify and remove 
violative content.

3. External review of complaints

a. BI should permit competitor complaints, as DISCUS and WI already do, to make 
its system more robust.
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4. Efforts to facilitate compliance with the codes

a. Individual companies should continue their efforts to promote compliance with 
the codes, including ongoing training and development of compliance manuals for 
staff.

b. In addition, industry as a whole should continue to participate in cross-company 
efforts to facilitate code compliance and assist industry members (including 
those that do not belong to one of the trade associations) to keep abreast of new 
developments and best practices.  For example, the Commission commends efforts, 
such as the DISCUS “Media Summits,” that bring together representatives of 
spirits, beer, and wine companies, as well as demographic services, new media 
outlets, and representatives of companies that provide compliance tools.

The Commission further urges those who are concerned about alcohol marketing, such as 
state alcohol regulatory authorities and consumer advocacy organizations, to participate in the 
industry’s external complaint review systems when they see advertising that appears to violate an 
industry code provision.  Finally, given the importance of reducing underage access to alcohol, 
the Commission urges industry and those concerned about underage drinking to use the free “We 
Don’t Serve Teens” alcohol education materials available on DontServeTeens.gov.

The Commission continues to support self-regulation of alcohol marketing to reduce the 
likelihood that such marketing will target those under the legal drinking age.  In the past, the 
Commission has relied on appropriately monitored industry self-regulation to address a range of 
issues.146  In addition, the World Health Organization has recognized the role of self-regulatory 
and co-regulatory frameworks to address concerns about alcohol marketing.147  A self-regulatory 
regime has several advantages over government regulation.  It conserves limited government 
resources and is more prompt and flexible than government regulation, given the substantial time 
required to complete an investigation or adopt and enforce a regulation.  Finally, self-regulation 
is an appropriate response to concerns about the impact of alcohol advertising on youth, in 
light of the substantial protections afforded advertising by the First Amendment to the U.S. 
Constitution.148 

The most effective self-regulatory regimes set appropriate standards of conduct, actively 
monitor member practices, have mechanisms for independent assessment of complaints and 
incentives to comply, and continually assess the need to address evolving issues.149  The alcohol 
industry has made significant efforts toward implementing these models.  Since 1999, the alcohol 
industry has substantially improved in self-regulation, including adoption on two occasions 
of higher placement standards, adoption of media buying guidelines and audit provisions, and 
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adoption of systems for third-party review of advertising complaints.  Further, BI and DISCUS 
acted proactively to adopt provisions designed to address concerns related to digital marketing 
and privacy. 

The Commission looks forward to the industry’s adoption of the recommendations set forth 
above.  The agency will continue both formal and informal monitoring of self-regulation within 
the alcohol industry.
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 In 2010, the FTC sent warning letters to four manufacturers of caffeinated malt beverages, in coordination 
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beerinstitute.org/assets/uploads/AdCodeBuyingGuidelines_w-LogoFINAL2011.pdf; DISCUS Code, 
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published annually, these annual data are based on statistical projections, rather than a new population survey.

8. Center for Disease Control and Prevention, Alcohol Related Disease Impact (ARDI) application, 2008, 
available at http://apps.nccd.cdc.gov/DACH_ARDI/Default.aspx.

9. Jason Y. Kim, Hospitalization for Underage Drinkers in the United States, 50 J. Adolescent Health 648, 649 
(2012).  This article reports that in 2008, there were 699,506 nonobstetric hospital discharges among 15- to 
20-year-olds, of which 39,619 (5.6 percent) had an alcohol use disorder diagnosis.

10. Id.

11. Id.

12. U.S. Department of Health and Human Services, The Surgeon General’s Call to Action to Prevent and Reduce 
Underage Drinking (2007), 10, available at http://www.surgeongeneral.gov/library/calls/underagedrinking/
calltoaction.pdf.

13. Id.

14. Id. at 11.

15. Id.

16. Ralph W. Hingson et al., Age of Drinking Onset and Injuries, Motor Vehicle Crashes, and Physical Fights after 
Drinking and When Not Drinking, 33 Alcohol Clin. Exp. Res. 5 (May 2009) at 2, available at http://www.ncbi.
nlm.nih.gov/pmc/articles/PMC3383090.

17. Aaron White, Program Director, College and Underage Drinking Epidemiology and Foundation Research, 
NIAAA, Underage Drinking:  Acute and Chronic Effects of Alcohol on the Adolescent Brain (Mar. 7, 2013).  
NIAAA is one of the 27 institutes and centers that comprise the National Institutes of Health (NIH). NIAAA 
supports and conducts research on the impact of alcohol use on human health and well-being.  It is the largest 
funder of alcohol research in the world.

18. Id.
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of Key Findings, 2013 (forthcoming 2014) (hereafter, “2013 MTF Results”), available at http://www.
monitoringthefuture.org/data/13data.html#2013data-drugs, at Table 3 (http://www.monitoringthefuture.
org/data/13data/13drtbl3.pdf) and Table 4 (http://www.monitoringthefuture.org/data/13data/13drtbl4.pdf).  
According to the press release announcing the 2013 MTF Results:

 The use of alcohol by teens has dropped dramatically over roughly the past two decades – particularly among 
the youngest teens – and continues to drop in 2013. . . .  All three grades are now at the lowest point that they 
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 Press Release, University of Michigan, American Teens More Cautious About Using Synthetic Drugs 6 (Dec. 
18, 2013) (hereafter, “Press Release, University of Michigan”), available at http://www.monitoringthefuture.
org/pressreleases/13drugpr.pdf.

20. The data in Figure 3 were derived from the 2013 MTF Results, supra note 19, Tables 3 (http://
www.monitoringthefuture.org/data/13data/13drtbl3.pdf) and 4 (http://www.monitoringthefuture.org/
data/13data/13drtbl4.pdf).

21. See 2013 MTF Results, supra note 19, at Tables 9 (http://www.monitoringthefuture.org/data/13data/13drtbl9.
pdf) (8th grade), 10 (http://www.monitoringthefuture.org/data/13data/13drtbl10.pdf) (10th grade), and 11 (http://
www.monitoringthefuture.org/data/13data/13drtbl11.pdf) (12th grade).

22. Teens reported using the following kinds of alcohol in the 30 days prior to participating in the 2013 MTF 
survey:
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Grade Beer % Spirits % Wine % Wine 
Coolers %

Flavored 
Alcohol %

8 6.8 n/c n/c n/c 6.3
10 18.4 n/c n/c n/c 15.5
12 30.8 30.1 11.5 11.3 21.0

 n/c= not collected.

 E-mail from Ginger Maggio, Research Assistant, Monitoring the Future, to Janet M. Evans (Dec. 20, 2013, 
5:00 PM EST) (on file with the Commission).  The Monitoring the Future questionnaires ask respondents to 
report on consumption of “flavored alcoholic beverages like Mike’s Hard Lemonade, Smirnoff Ice, Bacardi 
Silver, wine coolers, etc. . . (Do not include regular liquor, beer, or wine.)”  Institute of Social Research, 
University of Michigan, Monitoring the Future, Questionnaire Responses From the Nation’s High School 
Seniors 2011 (2013) at 216, available at http://monitoringthefuture.org/datavolumes/2011/2011dv.pdf.

23. Id.

24. Michael Siegel et al., Brand-Specific Consumption of Alcohol Among Underage Youth in the United States, 
Alcohol Clin. Exp. Res. 1-9 (2013), available at http://sph.bu.edu/insider/images/stories/siegelmanuscript.pdf.  
For this study, researchers surveyed 1,032 young people, ages 13 to 20, who had consumed alcohol in the past 
30 days.  Survey participants completed a self-administered questionnaire.  According to the results, the ten 
brands most commonly consumed by underage drinkers, in descending order of prevalence, were Bud Light 
(beer), Smirnoff malt beverages (flavored malt beverages), Budweiser (beer), Smirnoff vodkas (spirits), Coors 
Light (beer), Jack Daniel’s bourbons (spirits), Corona Extra (beer), Mike’s (flavored malt beverages), Captain 
Morgan rums (spirits), and Absolut vodkas (spirits).

25. U.S. Department of Health and Human Services, 2011 NSDUH, Summary of National Findings, at 3, 
available at http://www.samhsa.gov/data/NSDUH/2k11Results/NSDUHresults2011.pdf.  NSDUH is an annual 
nationwide survey involving interviews with approximately 70,000 randomly selected individuals aged 12 and 
older.

26. Id.

27. Id.

28. Id. at 40.

29. Id. at 40-41.

30. See, Press Release, University of Michigan, supra note 19.

31. 2013 MTF Results, supra note 19, at Table 12 (http://www.monitoringthefuture.org/data/13data/13drtbl12.pdf).

32. Id.

33. 2013 MTF Results, supra note 19, at Table 13 (http://www.monitoringthefuture.org/data/13data/13drtbl13.pdf).

34. Id.  Perceived ease of availability has also declined among 12th graders, although less substantially (from 95% 
in 1995, the first year this question was posed of 12th graders, to 89.7% in 2013).  2013 MTF Results, supra 
note 19, at Table 14 (http://www.monitoringthefuture.org/data/13data/13drtbl14.pdf).

35. 2011 NSDUH, Detailed Tables, Table 2.78A and 2.78B, available at http://www.samhsa.gov/data/
NSDUH/2011SummNatFindDetTables/NSDUH-DetTabsPDFWHTML2011/2k11DetailedTabs/Web/HTML/
NSDUH-DetTabsTOC2011.htm.  This includes 60.9 percent of adult (21+) Caucasians, 47.3 percent of adult 
African Americans, 47.9 percent of adult Hispanics, and 43.6 percent of adult Asians.  Id., Table 2.80B.
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36. According to the 2011 NSDUH, 23 percent of adults reported engaging in binge drinking and 6.5 percent 
reported heavy alcohol use.  Id., Table 2.80B.  For the purposes of the NSDUH, binge alcohol use is defined 
as drinking five or more drinks on the same occasion (i.e., at the same time or within a couple of hours of each 
other) on at least one day in the past 30 days.  Heavy alcohol use is defined as drinking five or more drinks 
on the same occasion on each of five or more days in the past 30 days; all heavy alcohol users are also binge 
alcohol users.

37. See generally NIAAA, Alcohol Alert No. 83, Preventing Alcohol Abuse and Alcoholism, An Update (2011), 
available at http://pubs.niaaa.nih.gov/publications/AA83/AA83.htm; and NIAAA, Alcohol Alert No. 71, 
Alcohol Research, A Lifespan Perspective (2008), available at http://pubs.niaaa.nih.gov/publications/AA74/
AA74.htm. 

38. Vivian Faden, Ph.D., Director, Office of Science Policy and Communications, NIAAA, Underage Drinking:  
Understanding and Impacting the Landscape (Mar. 7, 2013) (webinar presentation).

39. These data represent the results of a survey of more than 15,000 alcohol consumers who were asked about 
consumption habits in the prior four weeks.  It is designed to be nationally representative of the target groups 
(i.e., Caucasian, Hispanic, and African American consumers 21+) by gender, age, education, race, and religion.

40. According to this survey, 19 percent of Caucasians, 21 percent of African Americans, and 24 percent of 
Hispanics drink exclusively wine, beer, or spirits.  Id.  Allocation information is not available for Asian 
Americans.

41. Gallup News Service, Gallup Poll Social Series:  Consumption Habits (Aug. 1, 2013), available at http://
www.gallup.com/poll/163787/drinkers-divide-beer-wine-favorite.aspx.  According to this annual survey 
of consumers 18+, in 2001, 46 percent of U.S. consumers who reported alcohol consumption identified 
beer as the alcohol beverage they drank most often, followed by wine (31 percent) and distilled spirits (18 
percent).  By 2013, responses to the same question revealed that consumers reported consumption of beer most 
often (36 percent), followed by wine (35 percent), and spirits (23 percent).  (In 2001, four percent reported 
equal consumption of all categories and one percent had no opinion; in 2013, three percent reported equal 
consumption in all categories, one percent reported “other” and two percent had no opinion.)

42. Per capita consumption of beer (which typically contains between four percent and six percent alcohol by 
volume, or “ABV”) dropped from 21.7 gallons in 2000 to 20.3 gallons in 2011.  Over this same period, per 
capita consumption of wine (which typically contains between 12 and 14 percent ABV) increased from 1.9 
gallons to 2.4 gallons, and per capita consumption of spirits (which typically contains 40 percent ABV) 
increased from 1.26 gallons to 1.54 gallons.

 Brewers Almanac (2012), at 24, available at http://www.beerinstitute.org/br/#br_beer-statistics/brewers-
almanac.

43. Between 2007 and 2011, the craft beer category increased from four percent to six percent of the beer market, 
while the super-premium category increased from 4.4 percent to 5.4 percent, and the premium category 
decreased from 51 percent to 48 percent.  Beer Marketers Insights, 2012.  See also Erik Kain, The Rise of Craft 
Beer in America (Sept. 16, 2011), available at http://www.forbes.com/sites/erikkain/2011/09/16/the-rise-of-
craft-beer-in-america/ (citing the 2011 Beer Handbook).  Generally, premium refers to beers that command 
a price premium of 10 percent or more over a benchmark mainstream beer; super-premium beers are even 
more expensive; and craft beers are those produced by a brewery that is small (producing less than seven 
million barrels annually), independent (no more than 24 percent ownership by another brewer that is not a craft 
brewer), and uses traditional brewing methods. 

44. According to the Wine Institute, “the most impressive percentage gains were Muscat/Moscato now up close 
to 4 percent market share, and growing by 73 percent in volume, and sweet red, close to a 1 percent share, 
with growth over 200 percent.”  Wine Institute, 2011 California Wine Shipments in U.S. Reach All-Time High 
(Mar. 22, 2012), available at http://www.wineinstitute.org/resources/pressroom/03222012.  A spokesperson 
for Nielsen commented that “millennial consumer[s], age 21-34 who make up 26 percent of legal drinking 
age Americans, continue to be the wine sales growth driver, while Baby Boomers continue to be the largest 

http://pubs.niaaa.nih.gov/publications/AA83/AA83.htm
http://pubs.niaaa.nih.gov/publications/AA74/AA74.htm
http://pubs.niaaa.nih.gov/publications/AA74/AA74.htm
http://www.gallup.com/poll/163787/drinkers-divide-beer-wine-favorite.aspx
http://www.gallup.com/poll/163787/drinkers-divide-beer-wine-favorite.aspx
http://www.forbes.com/sites/erikkain/2011/09/16/the-rise-of-craft-beer-in-america/
http://www.forbes.com/sites/erikkain/2011/09/16/the-rise-of-craft-beer-in-america/
http://www.wineinstitute.org/resources/pressroom/03222012


Federal Trade Commission

40

contributor to sales. . . [c]onsumers are finding quality and value in the wine category, and continue to 
experiment with sweet reds, unoaked wines, wine blends, and other diverse offerings.”  Id.

45. In 2012, flavored spirits products represented 27 percent of U.S. spirits volume and 46 percent of spirits 
category growth.  DISCUS, 2012 Industry Review, available at http://www.discus.org/assets/1/7/Distilled_
Spirits_Industry_Briefing_Feb_6.pdf.  According to proprietary industry documents, “the strategic introduction 
of new flavors can drive incremental volume to a brand.”

 About a quarter of spirits consumers 21+ report flavored vodka consumption in the past month.  For example, 
among spirits consumers 21+, past month flavored vodka consumption was reported by 24 percent of 
Caucasians, 29 percent of African Americans, and 23 percent of Hispanics.  Rates are higher among drinkers 
ages 25-39 with some college education and an income over $50,000 per year.  Further, according to a 2009 
proprietary survey of 2,425 past month flavored vodka consumers 22 and older, 34 percent were ages 22-29, 34 
percent were ages 30-39, and 33 percent were ages 40-49. 

 In addition, among spirits consumers 21+, about one fifth report flavored rum consumption in the past month.  
This includes 20 percent of Caucasians, 21 percent of African-Americans, and 21 percent of Hispanics.  The 
last few years have also seen the introduction of flavored line extensions to well-established whiskey, gin, and 
tequila brands.

 Among price segments, the super-premium spirits category experienced nearly nine percent growth in 2012, 
compared to nearly five percent for the premium category and about two percent each for the value and 
premium categories.

46. See supra notes 43 and 45.

47.  DISCUS, Annual Industry Review 2012, Support Tables, available at http://www.discus.org/assets/1/7/2012-
Market-Segmentation-Tables.pdf.  The stripped sales (i.e., sales net of taxes) reported in Section II.A. can be as 
little as 80 percent of gross revenues.

48. Kantar Media Intelligence, Measured Advertising Spending by Beverage Alcohol and Type 2010 and 2011 
(2012).

49. For example, one large company surveys 300 adults ages 21-55 per week, every week of the year.  Another 
large company surveys approximately 8,640 adults per year.  In other instances, companies focus on the results 
of specific campaigns.  One, for example, surveyed 1,441 adults 21+ to determine the response of exposed and 
unexposed consumers to a single digital campaign.

50. Examples of brand attribute questions in the beer category are:  is for guys who know what they want; is 
for guys who like to take risks; is a beer that makes occasions better; is a beer you want to be seen drinking; 
tastes better than other brands; would recommend to a friend; is different from other beers; is prestigious; or is 
worldly.  Examples of brand attribute questions in the wine category are:  is a casual, yet sophisticated wine; 
the right brand of wine for me and my friends; is a treat/reward for myself; is a truly unique and exclusive 
brand; is award-winning; has eco-friendly packaging; is a brand that offers something different; and is made 
by a winery that’s been around a long time.  Examples of brand attribute questions in the spirits category 
are:  innovative; a brand that inspires/excites me; a bold brand; a creative brand; a stylish brand; a brand 
worth paying more for; a brand for really good times with friends; a brand that is popular; and a brand that is 
authentic.

51. Surveys of consumers 21+ also reveal what kinds of marketing they believe are relevant to their purchase 
decisions for various alcohol types or brands.  In one survey, for example, spirits consumers 21+ reported 
that sources of advertising awareness included, in order of prevalence, mass media (particularly TV), print 
(primarily magazines), and on-premise (in stores, bars/clubs/restaurant) followed by billboards, Internet, 
and social media.  In another survey, wine consumers 21+ reported that they rely on recommendations from 
friends and family, ratings, restaurant and store recommendations, packaging/labeling, in-store displays, 
environmental/responsible bottle claims, ads, blogs, and social networks.  Comparable data were not provided 
for beer consumers.

http://www.discus.org/assets/1/7/Distilled_Spirits_Industry_Briefing_Feb_6.pdf
http://www.discus.org/assets/1/7/Distilled_Spirits_Industry_Briefing_Feb_6.pdf
http://www.discus.org/assets/1/7/2012-Market-Segmentation-Tables.pdf
http://www.discus.org/assets/1/7/2012-Market-Segmentation-Tables.pdf
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52. One company using this technology conducted a large marketing campaign on major online sites.  The 
campaign, which cost $2.4 million, delivered 242 million impressions; 86 percent of consumers exposed to the 
campaign were 24 years of age or older.  The company reported a 28 percent increase in sales of its products in 
households exposed to its campaign, as compared to sales in households not so exposed.

53. See supra note 3.

54. The Companies that received these orders, and some of their best-known brands, were:

Anheuser-Busch Companies, Inc. (malt beverages:  Budweiser, Bud Light, Michelob);
Bacardi USA (spirits:  Bacardi rum, Grey Goose vodka);
Beam Inc. (spirits:  Jim Beam bourbon, Sauza tequila; Skinnygirl cocktails);
Brown-Forman (spirits:  Southern Comfort, Jack Daniels whiskey, Southern Comfort liqueur; wine:  Sonoma-
Cutrer);
Campari USA (spirits:  Skyy vodka, Wild Turkey bourbon);
Constellation Brands Inc. (spirits:  Svedka vodka, Black Velvet whiskey; wine: Arbor Mist and Estancia; malt 
beverages: Corona, Modelo);
Diageo (spirits:  Smirnoff vodka, Tanqueray gin, Jose Cuervo tequila; malt beverages: Guinness, Red Stripe, 
Smirnoff Ice; wines:  Sterling Hill and Blossom Hill);
Heaven Hill Distilleries, Inc. (spirits:  Burnett’s vodka, Admiral Nelson spiced rum);
Heineken USA Inc. (malt beverages:  Heineken, Amstel, Tecate);
Jackson Family Wines (wines:  Kendall-Jackson, Taylor Peak);
Mark Anthony Brands, Inc. dba Mike’s Hard Lemonade Co. (malt beverage:  Mike’s Hard Lemonade);
Miller Coors LLC (malt beverages:  Miller, Coors, Molson, Blue Moon, Sparks);
Pernod Ricard USA, Inc. (spirits:  Absolut vodka, Beefeater gin; wines: Jacobs Creek, Wyndham Estate); and
William Grant & Sons (spirits:  Stolichnaya vodka, Milagro tequila).

 These companies were 14 of the 17 largest alcohol advertisers in the United States in 2010; the other three 
companies in the top 17 – Boston Beer, Patron Spirits, and Moet Hennessey – received Special Orders in either 
2009 or 2010, as described below.

 In the 2008 Alcohol Report, the Commission committed to conducting smaller studies in the years when no 
major alcohol study was underway.  Consistent with this commitment, the Commission issued Special Orders 
to three companies in 2009 and to another three in 2010.  The companies that received these orders, and their 
best known brands, were:

Boston Beer (malt beverages:  Boston Lager, Sam Adams, Twisted Tea);
Moet Hennessy USA (spirits and wine:  Hennessy Cognac, Moët & Chandon champagne);
North American Breweries (malt beverages:  Genesee Beer, Labatt);
The Patron Spirits Company (spirits:  Patron Tequila); 
Terlato Wine Group (wines:  Rutherford Hill, Chimney Rock); and
W.J. Deutsch (wine:  [yellowtail]).

55. In 2011, U.S. alcohol suppliers sold 3,375 million cases of alcohol.  See BI, Industry Volumes, 2012, 
available at http://www.beerinstitute.org/br/#br_beer-statistics/latest-statistics; WI, 2011 California Wine 
Shipments in U.S. Reach All-Time High (Mar. 22, 2012), available at http://www.wineinstitute.org/resources/
pressroom/03222012; DISCUS, Industry Review Support Tables 2011, available at http://www.discus.org/
assets/1/7/2011_Review_Tables_Revised.pdf.

 The companies studied in 2009 and 2010 (see supra note 54) sold a total of 178 brands, reported a combined 
total of $2.7 billion in sales, and distributed 74 million cases of alcohol.

56. The various companies’ accounting systems sometimes allocate expenditures in a different way than is set forth 
in the Special Orders.  Some companies report items such as branded signage, display cases, and coasters in the 
“point of sale: other” category, while others report them in the “specialty item” category.  Other companies do 
not distinguish transit expenditures from other outdoor spending.

http://www.wineinstitute.org/resources/pressroom/03222012
http://www.wineinstitute.org/resources/pressroom/03222012
http://www.discus.org/assets/1/7/2011_Review_Tables_Revised.pdf
http://www.discus.org/assets/1/7/2011_Review_Tables_Revised.pdf
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57. The six smaller companies studied in 2009 and 2010 (see supra note 54) reported combined marketing 
expenditures of $254 million, representing approximately 9.4 percent of stripped sales income.

58. In 2011, within national television, approximately 42 percent of expenditures were allocated to broadcast 
TV and 58 percent to cable.  Within regional/local television, approximately 73 percent of expenditures 
were devoted to broadcast and 27 percent to cable.  Within radio, 96 percent of expenditures were allocated 
to stations measured by the major demographic services, 1.3 percent to unmeasured radio, and 3 percent to 
satellite radio.

59. In that study, the Commission collected 2005 expenditure data from 12 companies.  In this study, we collected 
2011 data from 14 companies, including five companies (Campari, Heaven Hill, Kendall-Jackson, Mark 
Anthony, and William Grant) not involved in the 2008 study.

60. This represents the percentage of the U.S. population aged 21+, according to the 2010 U.S. Census.  DISCUS 
Code, Responsible Placement, ¶ 3; BI Code, ¶3(c); WI Code, Responsible Placement, ¶ 1(b).

61. See supra note 4. 

62. According to the submissions, expenditures attributed to the point of sale: other category totaled $435,078,500, 
or 12.59 percent of industry-wide expenditures; expenditures attributed to the specialty item category totaled 
383,989,220 or 11.11 percent of industry-wide expenditures.  See supra note 56 with regard to variations in 
company accounting practices.

63. Most of the specialty items are distributed at retail outlets, whether on or off premise.  It appears, however, 
that a portion of the specialty item expenditures were for distribution of branded non-alcohol merchandise to 
consumers from company websites, company gift shops, or in the form of sweepstakes awards.

64. See generally DISCUS Code, BI Code, WI Code, supra note 4.  For example, the BI Code requires that 
advertising and marketing materials avoid elements that appeal primarily to persons under the drinking age, 
taking into account elements including symbols, language, music, gestures, entertainers, cartoon characters, or 
groups.  BI Code, ¶ 3(c).  The DISCUS Code, among other things, specifies that beverage alcohol advertising 
and marketing materials should not depict a child or portray objects, images, or cartoon figures that primarily 
appeal to persons below the LDA, and that DISCUS members should limit the manufacture of brand logo 
apparel to adult sizes.  DISCUS Code, Responsible Content, ¶¶ 3, 9.  The WI Code provides that wine 
promotions should be “adult-oriented and socially responsible” and should not use music, language, gestures, 
cartoon characters, depictions, or images that are popular predominantly with children.  WI Code, Responsible 
Content, ¶¶ 1, 3.

65. 2008 Alcohol Report, n.31.

66. Id. at 7 & nn.30, 31.

67. BI Code, ¶ 12 (also restricting billboards within 500 feet of a playground); DISCUS Code, Responsible 
Placement, ¶ 8; WI, Responsible Placement, ¶ 5.

68. DISCUS Code, Scope (guidelines apply to sponsorships) and Responsible Placement ¶ 4 (“Appropriate 
measures and best efforts should be taken so that beverage alcohol advertising and marketing are not 
specifically aimed at events unless at least 71.6 percent of the audience is reasonably expected to be of legal 
purchase age.”); BI Code, Guidelines ¶¶ 1 (“These guidelines apply to all Brewer advertising and marketing 
materials”), 3(e) (“Beer should not be advertised or marketed at any event where most of the audience is 
reasonably expected to be below the legal drinking age.”), 10(a); WI Code, Responsible Placement, Preamble 
(“all advertising in all forms – including . . . sponsorships” shall adhere to both the letter and the spirit of the 
code), ¶ 6 (“Wine advertising should not be placed at events unless at least 70 percent of the audience who are 
intended to view the advertising is reasonably expected to be above the legal drinking age.”)

69. See DISCUS Code, Media Buying Guidelines, ¶ 2; BI Code, ¶ 3(c); WI Code, Responsible Placement, ¶ 1(a).

70. Expenditures in the spring break category related solely to marketing in licensed retail establishments.
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71. The WI, DISCUS and BI codes differ in their treatment of advertising in connection with college sports.  The 
WI code specifies that member ads should not be placed on college premises or in newspapers published 
by, or primarily for, a college; its members may, however, advertise in licensed retail establishments located 
on campus and may participate in programs organized by or for graduate or professional schools or alumni 
organizations. WI Code, Responsible Placement 1(c).  The DISCUS Code provides that members’ alcohol 
products should not be advertised or marketed in college newspapers, or on campuses, except for licensed 
retail establishments located on such campuses, and that member-sponsored alcohol promotions should not 
be conducted in an on-campus licensed retail establishment owned or operated by a college or university.  
DISCUS Code, Responsible Placement ¶¶ 6, 7.

 The BI Code permits advertising and marketing on college campuses (including in college-owned media) 
and at college-sponsored events if permitted by the college.  BI Code, Guideline 10.  A review of the 
demographic information submitted regarding college sports suggests that the audience for college sports 
ranges substantially.  The audience for nationally televised college sports, playoff and bowl games, ranges from 
79 percent to 91 percent 21+ adults.  The audience for locally televised college sports generally ranges from 72 
percent to 86 percent 21+ adults.

72. The Century Council sponsors programs designed to reduce underage drinking, binge drinking, and drunk 
driving.  See http://www.centurycouncil.org/.

73. TEAM Coalition focuses on reducing excessive drinking and increasing responsible fan behavior at sports and 
entertainment facilities.  See http://www.teamcoalition.org/.

74. ABMRF supports medical research and communications regarding the effects of alcohol consumption.  See 
http://www.abmrf.org/.

75. The National Center of DWI Courts fosters the development of district court dockets dedicated to changing 
the behavior of the alcohol/drug dependent offenders arrested for driving while impaired.  See http://www.
dwicourts.org/.

76. The Health Alliance on Alcohol offers parents and mentors a resource for alcohol facts and conversation 
starters that are designed based on a child’s age.  See http://healthallianceonalcohol.com/.

77. See infra note 135.

78. See generally Exhibit B.

79. See BI Buying Guidelines, Television Guidelines ¶¶ A, B, and D; DISCUS Buying Guidelines, ¶ II (A)(i-ii).  
For national and local television, companies rely on audience composition data provided by The Nielsen 
Company (“Nielsen”).  Nielsen provides audience data for persons 2 and older (“2+”).  On television, a 
“daypart” is a several-hour period of time such as primetime or late night.

80. See BI Buying Guidelines, Television Guidelines, ¶ C; DISCUS Buying Guidelines, ¶ II(A)(i-ii).

81. See BI Buying Guidelines, Radio Guidelines ¶ D; DISCUS Buying Guidelines, ¶ II (B)(ii).  The companies 
generally rely on data provided by Arbitron, Inc. (“Arbitron”) for radio.  Arbitron provides different data, 
depending on the size of the radio market.  In the largest 48 markets it now uses portable people meters 
(“PPMs”), small devices worn by participants, to record the radio signal exposure of consumers 6 and older 
(“radio 6+” markets); data are made available monthly.  PPM measurement was implemented in phases 
between 2008 and late 2010.  In 227 second tier markets, it provides data based on diaries compiled by 
consumers 12 and older (“radio 12+” markets) either twice or four times per year.  E-mail from Neil Schwartz, 
Scarborough Research, Arbitron, Inc., to authors (May 23, 2013, 02:56 EST) (on file with the Commission); 
E-mail from Neil Schwartz, Scarborough Research, Arbitron, Inc. to authors (March 1, 2013) (on file with 
the Commission); see also Arbitron Ratings and Usage Data Usage Guidelines, available at http://arbitron.
mediaroom.com/index.php?s=65; A Short History of PPM Radio Measurement, Arbitron, 2008, available at 
http://rope.zscb.fimc.net/pdfs/Short%20Summary%20Diary%20vs%20PPM.pdf. 

 The smallest radio markets are not measured.  In the case of radio, examples of dayparts are AM drive time, 
Monday-Friday, and PM drive time, Monday-Friday.

http://www.centurycouncil.org/
http://www.teamcoalition.org/
http://www.abmrf.org/
http://www.dwicourts.org/
http://www.dwicourts.org/
http://healthallianceonalcohol.com/
http://arbitron.mediaroom.com/index.php?s=65
http://arbitron.mediaroom.com/index.php?s=65
http://rope.zscb.fimc.net/pdfs/Short%20Summary%20Diary%20vs%20PPM.pdf
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82. See BI Buying Guidelines, Magazine Guidelines, ¶ B; DISCUS Buying Guidelines, ¶ II (C)(iii).  For 
placements in magazines, companies generally rely on data provided by Mediamark Research Inc., 
Scarborough, and BPA Worldwide.  These companies provide data regarding print media usage by consumers 
12 and older, or 18 and older, depending on the publication at issue.

83. See BI Buying Guidelines, Newspaper Guidelines, ¶ B; DISCUS Buying Guidelines, ¶ II (E)(ii).  For 
newspapers placements, companies generally rely on data provided by Mediamark Research Inc.

84. See BI Buying Guidelines, Digital Media Guidelines, ¶ C; DISCUS Buying Guidelines, ¶ II (F)(ii).  For 
Internet placements, companies rely on audience composition data provided by comScore and Nielsen.  
ComScore and Nielsen provide data for persons 2+.

85. See BI Buying Guidelines, Digital Media Guidelines, ¶ F; DISCUS Buying Guidelines, ¶ II (F)(iii).

86. For example, some companies prohibit any ads on particular cable networks and/or radio stations, and one 
company will not place advertisements on a particular cable network during the summer months, out of 
concern that the audience demographics skew younger.

87. See DISCUS Code, Responsible Placement, ¶ 3.

88. See BI Code, Guidelines, ¶ 3(c)(iii).

89. The DISCUS Code states that:

 Internal, semi-annual after-the-fact audits of a random portion of past placements should be undertaken to 
verify that such past placements were in compliance with this Code and to take appropriate, corrective action 
for future placements. 

 DISCUS Code, Responsible Placement, ¶ 3.  Corrective actions include making schedule adjustments, 
cancellations, or “other appropriate changes to comply with the standard in the future.”  DISCUS Buying 
Guidelines, ¶ 2.  The BI Code states that:

 The Brewer placing advertising or marketing materials in digital media, in magazines, in newspapers, on 
television and on radio shall conduct periodic after-the-fact audits, at least semi-annually where possible, of 
substantially all of its placements.  If a Brewer learns that a placement did not meet the Code standard, it will 
take steps to prevent a reoccurrence.  These steps may include, but are not limited to:  investigating exceptions; 
canceling placements with unacceptable audience composition; reallocating purchases to a different and 
acceptable time slot; contacting the media outlet/station with regard to placement errors or possible reporting 
errors; reemphasizing audience composition requirements with media buyers and media outlets; and continued 
monitoring of a program or time slot to determine whether buys should be canceled or reallocated.

 BI Code, ¶ 3(c)(iii).

90. Among the companies studied in 2009 and 2010, 96 to 98 percent of placements met the 70 percent 21+ target. 

91. In the first half of 2011, within measured media, 69.1 percent of alcohol advertising impressions were due to 
television, 7.5 percent to radio, 7 percent to print, and 16.3 percent to measured, non-age-gated online media.  
Together, these measured media generated 70.8 billion alcohol advertising impressions.  By contrast, the 
measured media advertising placed in or on television, radio, magazines, and newspapers by the 12 companies 
studied in the 2008 Alcohol Report generated 69.4 billion impressions in the first half of 2005.  Online media 
impressions were not collected for the 2008 Alcohol Report.

92. In 2011, television shows that carried alcohol ads included the Superbowl (80 percent 21+ during the study 
period); CSI (90 percent); Saturday Night Football (89 percent); Jimmy Kimmel Live (77 percent); The Colbert 
Report (73 percent in prime time, 80 percent during late night); Chelsea Lately (85 percent); The Office (83-
90 percent, depending on time of day); Family Guy (74 percent), and Real Housewives of New Jersey (89 
percent).

93. See supra note 81.
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94. With regard to ads specifically targeted to an African-American audience, the rate of national TV compliance 
with the 70 percent standard was 2.45 percent better than the compliance rate for TV ads overall; compliance 
rates for magazine, newspaper, radio 12+, and online measured ads were the about the same (plus or minus 
1.2 percent) as the compliance rates for ads in these media overall.  There were no local TV ads specifically 
targeted to African-American audiences.  However, the compliance rate for African-American-targeted ads in 
radio 6+ markets was 4.7 percentage points lower than the overall compliance rate for radio 6+ ads.

 With regard to Hispanic-targeted ads, the rates of compliance with the 70 percent standard for local TV, radio 
12+, magazine, newspaper, and online measured sites were approximately the same (plus or minus 1.03 
percent) as the compliance rates for ads in these media overall.  However, the compliance rate for national TV 
was 3.3 percentage points lower, and the compliance rate for radio 6+ was 1.3 percentage points lower, than the 
rates for ads in these media overall.

 See infra note 132 for further information with regard to radio placement compliance shortfalls.

95. Some entities have raised concerns about potential youth targeting and privacy implications of alcohol 
marketing in online and digital media.  In a 2010 white paper, The Center for Digital Democracy (“CDD”), 
in conjunction with Berkeley Media Studies Group, issued a report showing examples of online marketing 
by industry members.  That report characterized online alcohol marketing as having three core aspects:  (a) 
engagement, i.e., the creation of a marketing environment where consumers interact with brands and integrate 
them into their personal and social relationships; (b) data collection and behavioral targeting, such as digital 
advertising campaigns that encourage users to provide personal information in order to participate in a contest; 
and (c) a “360-degree strategy” that aims to keep consumers continuously plugged into alcohol advertising 
campaigns, whether online or in the real world.  CDD, Alcohol Marketing in the Digital Age (May 2010), 
available at http://www.digitalads.org/documents/BMSG-CDD-Digital-Alcohol-Marketing.pdf.  CDD 
requested that the Commission investigate the alcohol industry’s online practices, including data collection, 
online profiling, youth targeting practices, and the adequacy of age verification techniques.  Id. at 18.  The state 
attorneys general and the Center for Alcohol Marketing and Youth (“CAMY”) also asked the Commission 
to research the youth targeting and privacy aspects of online alcohol marketing.  These latter two requests, 
submitted during the comment period prior to issuance of the 6(b) orders, are available at http://ftc.gov/os/
comments/alcoholstudy2011-pra/00071-58515.pdf (state attorneys general) and http://ftc.gov/os/comments/
alcoholstudy2011-pra/00070.html (CAMY).

96. See generally DISCUS Guidance Note, supra note 4.

97. Id.

98. See BI Code Guideline ¶13.

99. Id.

100. This data must be considered with caution.  It includes the reported audience for company-sponsored 
Facebook pages; however, some companies had only incomplete data for the first half of 2011 (because they 
were made available for only six months and lost if not recorded by the company at that time) whereas a few 
other companies could provide only global data, rather than data limited to the U.S. audience.  Further, data 
regarding visitors to company-sponsored pages is not directly comparable to the impressions data provided 
by the companies for online measured media and traditional broadcast media.  For example, Facebook page 
success can be measured in terms of total fans, new fans, various measures of fan engagement (numbers of 
comments, likes, and shares), and engagement rate (engagements per thousand fans).

101. WARC, Online Ads Boost TV Recall (Feb. 28, 2013), available at http://www.warc.com/ Content/News/
N31072_Online_ads_boost_TV_recall_.content?CID=N31072.

102. Some brand websites redirect visitors who enter an age under 21 to sites that offer information about the risks 
of underage drinking, such as www.centurycouncil.org or the company’s own responsibility page.

103. Four companies, accounting for 85 brands, place a cookie on the computer of a visitor who twice fails to enter 
an age over 21 that prevents the consumer from back-clicking and entering an age over 21.  One company had 

http://www.digitalads.org/documents/BMSG-CDD-Digital-Alcohol-Marketing.pdf
http://ftc.gov/os/comments/alcoholstudy2011-pra/00071-58515.pdf
http://ftc.gov/os/comments/alcoholstudy2011-pra/00071-58515.pdf
http://ftc.gov/os/comments/alcoholstudy2011-pra/00070.html
http://ftc.gov/os/comments/alcoholstudy2011-pra/00070.html
http://www.warc.com/%20Content/News/N31072_Online_ads_boost_TV_recall_.content?CID=N31072
http://www.warc.com/%20Content/News/N31072_Online_ads_boost_TV_recall_.content?CID=N31072
http://www.centurycouncil.org
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two websites that did not require the consumer to enter any age information before viewing the site content; 
these sites have since added age gates.

104. A few sites offer a tell-a-friend service that allows registered users to provide email contact information on 
friends so that the company can forward promotional information to the friend.  About 88 percent of these sites 
percent permit back-clicking in the tell-a-friend services, which requires entry of both the sender’s and the 
recipient’s dates of birth.

105. One of these companies also requires third-party age verification before a consumer can claim a large 
sweepstakes prize.

106. Third-party advertising networks select and deliver targeted advertisements across the Internet on websites that 
participate in their networks.  They use various means, including cookies and web beacons, to track consumers’ 
activities and associate those activities with a particular computer or device.

107. Privacy policies for six companies state that they collect consumers’ IP addresses.

108. Privacy policies for two companies state that they place a cookie on the user’s computer solely to streamline 
the browsing experience.

109. Privacy policies for 12 companies state that they place a cookie on the user’s computer to both assess the 
browsing experience and track website usage information.

110. In one company-sponsored survey, consumers reported that they most often become brand fans after seeing 
that a friend liked the brand, actively searching social media for the brand page, or clicking on an ad for the 
brand. 

111. Pinterest and Tumblr also have LDA adult audience compositions that exceed 70 percent.

112. E.J. Schultz, New Twitter Tool Gives Green Light to Alcohol Brands, Advertising Age, June 4, 2012 at 1.

113. All of the companies reported that they did not permit placement of advertising network cookies on the 
computers of visitors to their company-operated social media pages.

114. Internet sites that carried alcohol ads during the study period included ESPN (at least 83 percent 21+ in 2011); 
Playboy (82 percent); Pandora (88 percent); Batanga (78 percent); Urban Daddy (99 percent); Google (76 
percent); Univision (77 percent); VEVO (81 percent); Rolling Stone (87 percent); Hulu (77 percent); SB 
Nation (86 percent); Fox Sports (88 percent); CNN Money (96 percent); Wired (91 percent); NBC (87 percent) 
and Cosmopolitan (81 percent).

115. In cases where consumers provided personal information to enter a sweepstakes or contest, the companies 
usually linked to the privacy policies on the brand websites, which were lengthy and not necessarily formatted 
for mobile screens.

116. See Exhibit A, Specification 5B, n.4.

117. See BI Code, 14, Product Placement, ¶ a-f; DISCUS Code, Product Placements, ¶ 32(a-f); WI Code, 
Responsible Placement, ¶ 3(b-c).

118. See BI Code, 14, Product Placement, ¶ f; DISCUS Code, Product Placements, ¶ 32(f).  The Commission 
evaluated the television shows in which companies had made product placements against the audience 
composition data submitted in response to Specification 3B.  All of the television shows where companies 
placed products had an adult audience composition well above the historic 70 percent standard, and the current 
71.6 percent standard.

 The codes do not limit placements to films rated “R” or “NC-17,” although some companies appear to request 
information about the anticipated rating as part of their analysis of whether to approve a placement or not.  As 
mentioned in the 2008 Alcohol Report, however, film ratings may not relate well to the age of film attendees.  
2008 Alcohol Report at 23 & n. 111.

119. 1999 Alcohol Report, Executive Summary at iii.
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120. Anthony McCartney et al., Anheuser-Busch Asks Paramount Pictures To Remove Budweiser From Denzel 
Washington Movie ‘Flight’ (2012), available at http://www.huffingtonpost.com/2012/11/05/budweiser-flight-
removal-paramount_n_2080328.html.     

121. See 2003 Alcohol Report at 8-9.

122. See 2008 Alcohol Report at 14-15.

123. DISCUS Code, Code Review Board, available at http://www.discus.org/assets/1/7/May_26_2011_DISCUS_
Code_Word_Version1.pdf.

124. See http://www.discus.org/responsibility/recentcodereview/ (recent review board decisions) and http://www.
discus.org/responsibility/code/ (semiannual code reports).

125. Wine Institute, Complaint Review Process, available at http://www.wineinstitute.org/initiatives/
issuesandpolicy/adcode/reviewprocess.

126. Wine Institute, Complaint Review Process, available at http://www.wineinstitute.org/initiatives/
issuesandpolicy/adcode/reviewprocess.

127. CCRB Annual Report 2010-2011, available at http://www.beerinstitute.org/assets/uploads/2010_AR.pdf.

128. See http://www.beerinstitute.org/bi/responsibility-programs#bi_responsibility-programs/advertising-marketing-
code.

129. See CCRB Annual Report 2009, available at http://www.beerinstitute.org/assets/uploads/08_09_AR.pdf.

130. See Table 3.

131. See supra note 89.

132. See supra note 89 with regard to code requirements relating to audit results.

 The majority of compliance problems the Commission identified involved radio.  See supra Table 3.  As noted 
in the text, radio audiences tend to be smaller than audiences for other media, and thus radio audience data is 
based on smaller sample sizes with less stability.

 Some compliance shortfalls involved the 15 markets that shifted from 12+ measurements to 6+ measurements 
in late 2010; ads appropriately purchased prior to the shift based upon the historic 12+ data (ads are often 
purchased well in advanced of airing) became noncompliant once the 6+ data were available.  Other 
compliance shortfalls occurred because media buyers continued to review only the 12+ data despite the 
availability of 6+ data.

 The companies should review 6+ audience data for radio, in those markets where they are available.  One 
company’s data suggested that, as compared to the 12+ measurement system, the implementation of the 6+ 
audience measurements increased the measured underage audience composition by anywhere from 0.4 to 4.8 
percent, depending on the market.  (Whether this affected compliance depended upon the audience for actual 
programming, however; by way of example, if the audience were already 75 percent 21+ under the 12+ radio 
diary system, it is unlikely that the program would become be noncompliant once the 6-11 audience was also 
measured.)

 In a few cases, involving radio station time slots with particularly small audiences (for example, 3,000 persons 
or less), apparent noncompliance may have been due to rounding errors that occurred when audience data was 
converted to thousands, as requested by the Special Orders.  In future studies, the Commission will request that 
actual audience composition data, rather than rounded data, be provided.

133. 2008 Alcohol Report at 19.

134. The results of the 2010 U.S. Census that showed population data by age were released on May 26, 2011.

135. DISCUS, Distillers Adopt 71.6% 21+ Demographic Placement Standard (May 26, 2011), available at http://
www.discus.org/distilled-spirits-industry-updates-advertising-guidelines-based-on-newly-released-census-

http://www.huffingtonpost.com/2012/11/05/budweiser-flight-removal-paramount_n_2080328.html
http://www.huffingtonpost.com/2012/11/05/budweiser-flight-removal-paramount_n_2080328.html
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http://www.discus.org/assets/1/7/May_26_2011_DISCUS_Code_Word_Version1.pdf
http://www.discus.org/responsibility/recentcodereview/
http://www.discus.org/responsibility/code/
http://www.discus.org/responsibility/code/
http://www.wineinstitute.org/initiatives/issuesandpolicy/adcode/reviewprocess
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data/; BI, Beer Institute Revises Advertising Standard Based on New U.S. Census Data (May 26, 2011) (on file 
with the Commission); WI, Wine Institute Code of Advertising Standards (June 2011), available at http://www.
wineinstitute.org/initiatives/issuesandpolicy/adcode/details.

136. Adoption of the 71.6% placement standard will reduce the underage audience composition for each individual 
advertisement that is placed, and thus address concerns about direct targeting.  It may or may not reduce the 
overall number of alcohol ads seen by youth, which is influenced by factors such as the number of companies 
advertising, their marketing budgets, and the size of the media in which ads are placed.

137. The survey did not indicate what service teens were attempting to access.  See Amanda Lenhart et al., Teens, 
Kindness and Cruelty on Social Network Sites, Pew Research Center’s Internet & American Life Project, at 56, 
available at http://pewinternet.org/~/media/Files/Reports/2011/PIP_Teens_Kindness_Cruelty_SNS_Report_
Nov_2011_FINAL_110711.pdf (last visited Apr. 23, 2013).

138. See That Facebook Friend Might Be 10 Years Old, and Other Troubling News, Consumer Reports (June 2011), 
available at http://www.consumerreports.org/cro/magazine-archive/2011/june/electronics-computers/state-
of-the-net/facebook-concerns/index.htm (last visited Apr. 23, 2013); MinorMonitor Surveys 1,000 Parents of 
Children on Facebook, Shares Results on Realities, Parental Concerns, available at http://www.minormonitor.
com/2012/04/minormonitor-surveys-1000-parents-of-children-on-facebook-shares-results-on-realities-parental-
concerns/ (last visited Apr. 23, 2013).

139. See supra Section II.D.1.ii for a discussion of third-party verification technologies.  This process has been 
recommended by one of the third-party age verification vendors and by CAMY (during a press call regarding 
the CDD report, see supra note 95).  During the same press call, however, CDD’s representative opposed this 
concept due its privacy implications.

140. See 2003 Alcohol Report at 18, 20.

141. See generally FTC, Protecting Consumer Privacy in an Era of Rapid Change: Recommendations for Businesses 
and Policymakers, Mar. 2012, available at http://ftc.gov/os/2012/03/120326privacyreport.pdf.

142. 2013 MTF Results, supra note 19, at Figure 14 (http://www.monitoringthefuture.org/data/13data/13drfig14.
pdf); H.D. Holder, Supply Side Approaches to Underage Drinking:  An Assessment of the Scientific Evidence 
(2003); IOM Study, Washington, DC:  The National Academies Press (2004).

143. 2011 NSDUH results, supra note 25, at 26. 

144. See S. Res. 318, 110th Cong. (2007); H. Res. 1042, 110th Cong. (2008).

145. National Prevention Council Action Plan: Implementing the National Prevention Strategy (June 2012), 
available at http://healthyamericans.org/assets/files/National%20Prevention%20Council%20Action%20Plan_
FINAL%20for%20prin%20pt%202t.pdf.

146. For more information about FTC promotion of self-regulation to address consumer economic, health, and 
safety issues, see, for example, FTC, A Review of Food Marketing to Children and Adolescents: Follow-Up 
Report, Dec. 2012, available at http://ftc.gov/os/2012/12/121221foodmarketingreport.pdf; FTC, Facing Facts: 
Best Practices for Common Uses of Facial Recognition Technologies, at 10, available at http://www.ftc.gov/
os/2012/10/121022facialtechrpt.pdf; FTC, Marketing Violent Entertainment to Children: A Sixth Follow-
up Review of Industry Practices in the Motion Picture, Music Recording & Electronic Game Industries, 
A Report to Congress, Dec. 2009, available at http://www.ftc.gov/sites/default/files/documents/reports/
marketing-violent-entertainment-children-sixth-follow-review-industry-practices-motion-picture-music/
p994511violententertainment.pdf. 

147. World Health Organization, Global Strategy to Reduce the Harmful Use of Alcohol (2010), available at http://
who.int/substance_abuse/alcstratenglishfinal.pdf.

148. There undoubtedly are compelling national and state interests in reducing underage alcohol use, given the 
substantial risks associated with youth drinking.  Further, the Commission has jurisdiction to challenge 
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particular alcohol marketing practices, if there is reason to believe they are deceptive or unfair pursuant to 15 
U.S.C. § 45(a)(1) and (n).  See supra note 1.

 Nonetheless, applicable case law suggests that regulation of alcohol advertising to address underage appeal 
could face significant challenges in court.  The Supreme Court has ruled that alcohol advertising and marketing 
receive the same protections as advertising for other products.  See 44 Liquormart Inc. v. Rhode Island, 517 
U.S. 484, 514 (1996) (striking down a state ban on alcohol price advertising); Rubin v. Coors Brewing Co., 514 
U.S. 476, 497-98 (1995) (striking down a federal law that prevented alcohol content claims on beer labels).

 The Court also has ruled that non-deceptive commercial speech enjoys substantial First Amendment 
protections.  See, e.g., Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 553-66 (2001) (striking down state 
restrictions on tobacco advertising despite arguments that they were needed to protect children); Bolger 
v. Youngs Drug Prods. Corp., 463 U.S. 60, 73 (1983) (striking down federal law prohibiting mailing of 
unsolicited contraceptive advertisements); Virginia State Bd. of Pharmacy v. Virginia Citizens Consumer 
Council, 425 U.S. 748, 770 (1976) (invalidating a state ban of price advertising of prescription drugs).  
Commercial speech is protected by the First Amendment even when it may be offensive to some.  The Court 
has ruled that the government lacks authority to suppress offensive speech, such as sexually suggestive 
advertising.  Carey v. Population Svcs. Int’l, 431 U.S. 678, 701 (1977) (striking ban on advertisements for 
contraceptive products).

 Subsequent to the Court’s decision in Lorillard, federal and state courts have struck down statutory limits on 
alcohol advertising.  See Educ. Media Co. at Virginia Tech., Inc. v. Insley, No. 12-2183, 2013 WL 5345772 
(4th Cir. Sept. 25, 2013) (striking down Virginia regulations prohibiting alcohol advertising in college student 
publications, noting the regulations were more extensive than necessary because they prohibited large numbers 
of adults who are 21 years of age or older from receiving truthful information about a product they are legally 
allowed to consume); Pitt News v. Pappert, 379 F.3d 96, 111 (3d Cir. 2004) (striking down a state law banning 
payment for alcohol advertisements in communications media affiliated with an educational institution, such as 
a college paper or college football program); Eller Media Co. v. City of Cleveland, 326 F.3d 720 (6th Cir. 2003) 
(striking down a city ban on most billboard advertising for alcohol); Utah Licensed Bev. Assoc. v. Leavitt, 
256 F.3d 1061, 1074 (10th Cir. 2001) (striking down restrictions on wine and spirits advertising because the 
regulatory regime failed to materially advance the asserted government interest); Authentic Beverages Co., Inc. 
v. Texas Alcoholic Beverage Comm’n, 835 F. Supp. 2d 227 (W.D. Tex. 2011) (striking down Texas regulations 
defining certain terms, finding Texas’s choice of statutory definitions and nomenclature did not wholly preclude 
First Amendment review under the commercial speech doctrine); Fulson v. City of Jasper, 279 Ga. 260, 262-63 
(2005) (striking down regulations that prohibited advertising of alcohol prices and brand names, noting that 
the regulations were more extensive than necessary, given the availability of other means to reduce alcohol 
consumption).

149. Examples of effective self-regulatory regimes include the Advertising Self-Regulatory Council (ASRC), http://
www.asrcreviews.org/ and its divisions:  the National Advertising Division (NAD), http://www.asrcreviews.
org/category/nad/, the Children’s Advertising Review Unit (CARU), http://www.asrcreviews.org/category/
caru/, and the Electronic Retailing Self-Regulatory Program (ERSP), http://www.asrcreviews.org/category/
ersp/.
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