



































































































































































































































































































































































































































































































































































































































































































































W have adequate support staffs to receive or process complaints,
wnd they meet very infregquently, usually only once or twice a

NEE g
VTR
¥R s »

Despite the contention of NHAS, there is ample evidence on
~ire record which suggests that the composition. of the state
ticensing boards may be one of the most sericus osbtacles to
affective consumer protection at the state level.l5

2. State requirements for licensure. It was thought that
registering and licensing hearing aid dealers in order to estab-
lish a legal basis for controlling their operations in the indus-
zry would result in better protection for consumers. There are
~hose who believe, however, that the idea has backfired in that
the license brings an "aura of quasi-professicnalism . . ."
which has a ". . . greater capacity to mislead and deceive the
consumer than existed prior to such laws."16 pr. Tom Mahoney,
Director of Speech Pathology-Audiology Section of the Department
nf Social Services in Utah said that "[mlost hearing aid 1laws
in states are simply registration acts that put a fraudulent
air of professionalism on the hearing aid dispensor{sic]."
R-6-10. New York PIRG found that because bills in most states
are largely void of consumer protection measures the bills'
main results have been to provide professional status to the
dealer, even though his background, training, and experience
may not warrant it.

Requirements for licensure in the 41 states that currently
nave such statutes, include provisions for education, experience,
examinations, and training periods. The statutes combine these
fcur main ingredients in a variety of ways, some states placing

14 senate staff Report, Note 1, supra at 2; Munger, Note 6, supra
at 4504; Donald Mcorgan, Chairman of the Audiology Task Force
of the Commission of Legislation of the California Speech
and Hearing Association, Tr. 9507; Jeffries, Note 5, supra.

o
et

See, e.g., Angela Loavenbruck, Ed.D., Audiology-Speech
Professor, Teachers College, Columbia University, Tr. 1551;
Richard Conlin, Project Director, Public Interest Research
Group in Michigan (PIRGIM), Tr. 7857-58; ISPIRG, Note 2, supra
at 45; NYPIRG, Note 2, supra at D232-11; Jeffries, Note 5,

supra.

15 aAsHA, Note 1, supra at 1650A; see also PIRGIM, Note 1, supra
at 30-31; Cyril F. Brickfield, counsel for the National
Retired Teachers3 Assocliation and American Association of
Retired Persons, Tr. 1434,

ot
i

NYPIRG, Note 2, supra at 11.
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nore emphasis on one area than another. For instance, 1in regard
+o education of dealers, California, Indiana, Iowa, Chio, and
Nashington require only a high school diploma or a certification
»f general educational development (G.E.D.).18

NHAS in its attempt to establish some educational guidance
for its members instituted a 20 lesson home-study course for
jealers. The HEW Task Force on Hearing Aids in their final
report to the Secretary on Hearing ARid Health Care said:

Of the estimated 15,000 hearing aid dealers
in the United States, only about 2,200 deal-
ers have received certification by their
trade association, the National Hearing Aid
Society, through a 20-week home study course.
This course and final examination do not
include any evaluation of the dealer's prac-
tical skills in testing and fitting hearing
aids nor of the dealer's ability to communi-
cate with and counsel the hearing-impaired.

RPAG reported in its analysis of the course that subjects covered
in 1 week by the NHAS course required a full semester of study

in university audiology programs.20 This is an important compar-
ison to consider.

Dealers, on the other hand, cite this course as proof of
the educational efforts being made by the industry.2l Though
the course may be a worthwhile attempt to educate dealers, it's
success is limited because a dealer is not required to take the
course and experts consider it totally inadequate.

18 ASHA, Note 1, supra at 1658. ASHA included New York in
this list, but New York has passed a rather strong licens-
ing bill since ASHA's comment was filed.

19 HEW, Final Report, R-8-494-24; NYPIRG, Note 2, supra at
11; Ira Kolman, Chairman, Department of Speech Pathology-
Audiology, loyola College of Baltimore, Tr. 1883;
Dr. Roger Kasten, Witchita State University, Tr. 777-86;
Elma Griesel, National Steering Committee of Gray Panthers,
Tr. 9475.

20 RpAG, Note 1, supra at 111-22.

21 See, e.g., Kenwood, Note 4, supra at 9287; David Barnow,
former HAIC president, Tr. 1627; Rich, Note 4, supra at
2982~83; NHAS, Note 4 supra at 3534; John Kojis, President,
Maico Hearing Instrument Company, Tr. 1977-78,
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A few of the major manufacturers have set up training for
i=alers but these sessions consist mainly of business and sales
c=chniques.22 Wayne Staab, Director of Education for Telex,
zzstified that the Telex dealers' training is not extensive from
ar academic standpoint; dealers education comes from experience,
1ccording to Staab. Tr. 7027. Part III of this report details
mznufacturers efforts at educating dealers. These efforts are
mzinly conducted through use of training manuals that emphasize
3¢lling techniques.

Since the state codes do not reguire formal education in the
field, how then do the codes provide for potential dealers entry
into the state licensure system? The answer is two-fold.

One means of educating dealers used in the hearing aid
industry is "grandfathering." Under the grandfathering provisions
nf the state codes, licenses are automatically given to those who
nave been involved in selling hearing aids prior to the enactment
of the licensure laws.23 RPAG reports that dealers in 29 states
were not required to take the state examination f they had been
in business 2 to 3 years before the bills became effective.24

ASHA believes that grandfather clauses in the state statutes
are "a unique form of perpetuating dealer incompetency."25 1In
Michigan, a finding of MPIRG was that most dealers that were in
the system were grandfathered in. This is true perhaps of 150
out of 200 now practicing in Michigan.26 Nebraska gave its'
dealers who had been in business before the statute became
2ffective, a "free ride" for 18 months before an 2xamination
was required.27

The second method whereby a person, who is not formally
acucated in the trade, may obtain licensure is through the
trainee provisions incorporated in most state codes. Those
w.shing to enter the field may apply for a temporary permit

22 RPAG, Note 1, supra at XIV-2.

23 Linda Joy, Executive Director, Michigan Consumer Council,
R-6-220: ASHA, Note 1, supra at 1660.

24 RPAG, Note 1, supra at III-Z3.
25 ASHA, Note 1, supra at 1659.
26 Conlin, Note 15, supra at 7759-60.

¢7  Lawrence Murphy, Nebraska Hearing Aid Association, Tr. 7979.
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under the conditions that a licensed dealer sponsor them.28

Tne statutes have various ways of handling this sort of entry

but generally the trainee is issued a permit to dispense and

fit aids under the supervision of a licensed dealer for a period
ranging from 6 to 18 months. At the end of that period, the
trainee must then pass the state exam in order to obtain a per-
manent license.29 The trainee provisions of state codes have
baen criticized for two major reasons. First, the person who

is still in training, is allowed to sell and fit aids, possibly
without adeguate knowledge of the hearing-impaired; and, secondly,
the temporary permit may be renewed upon failure of the state
exam for as many as three times, thereby allowing a person who

is not capable of passing the exam to continue in the business.30

ASHA believes that temporary licensure substantially defeats
any other possible protection offered by dealer licensure statutes.
ASHA conducted a study of the various states licensure laws and
found that of the 23 boards that responded to their gquestionnaire
". . . approximately 80 percent of temporary permit holders who
actually tested hearing and fitted and dispensed hearing aids
during the permit periods never had to meet full statutory licen-
sure standards."31 ASHA feels that with this type of licensure
loophole, it is not possible for the consumer to be adegquately
protected by state laws.32

The fourth major element provided for in the state codes is
the examination given to those desiring a license. The statutes
in most states give the responsibility of administering the
licensing exam toc the state board. Usually the exam is offered

28 sSee, e.g., Maine 43 Stat. 1658-J, R-6-40; Rules and Regula-
tions of Virginia Board of Hearing Aid Dealers and Fitters,
R-6-156; Dr. Henry Creech, Vice Chairman of the Board of
Examiners, State of Virginia, Tr. 5224; Murphy, Note 27,
supra at 7979-83.

29 Missouri HB 396 & 257, § 16, R-6-67; Maine Statute, Note
28, supra; Virginia Board Rules, Note 28, supra; James Wallace,

Chairman, Tennessee Board for Hearing Aid Dispensers,
Tr. 3470.

30 Mark Stewart, Investigator, Camden County, New Jersey,
Office of Consumer Affairs, R-6-176; Creech, Note 28, supra
at 5224; lLeslie Dalton, New Mexico Speech & Hearing Associa-
tion, Tr. 8723; Morgan, Note 14, supra at 9507.

31 aAsHA, Note 1, supra at 1666-67.
32 14.
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ie a year, but this is flexible and is generally left to the
- cretion of the board. After payment of the required fees, the
gilcants for licensure in most states must take a two-part

7, one part written and the second practical.33 The record
r-eins evidence supporting both the reliability of these exams
~d the near worthlessness of them. Some witnesses believe that
a-e exams are very thorough, testing the applicant's ability
11l areas necessary for competent dispensing.34 Others, such
tke Unit Manager of Oregon's Registration Office, believes
‘Tihe examination is intentionally a low fence type of exam

.« " Tr. 11785.

e

W, 0n o

If one hypothetically assumes that the exams in every state
c¢o sufficently evaluate the proficiency of the applicant, the
codeas still contain the self-defeating mechanism of allowing
tnose who do not pass the test to continue to work in the field
for an additional six months to a year and a half through renewal
i the temporary permit.35 Thus existing state requirements
“wr licensure can only be considered an initial step in providing
lequate protection for the hearing aid consumer. The licensure
vrovisions of most codes provide a very mild form of protection

: that the educational requirements are very lax, the grand-
fathering provisions allow for licensure without requiring exami-
nation, the exams themselves may not adequately test the competency
¥ the individual, and the renewal of temporary permits provides
4 state sanctioned loophole for those who cannot perform the
r2qguired skills necessary to obtain permanent licenses.

The HEW Task Force Report, the Senate Staff study, ASHA,
M©2IRG, RPAG, and many individuals who wrote to the Commission
an¢ who testified during the proceedings believe that most of

Lad

[y

RPAG, Note 1, supra. Tables at end of report show that 22
states require such exams for licensure. See also Morgan,
Note 14, supra at 9506; Donald Mettler, otolaryngologist,
Tr, 11371-72.

34 wWallace, Note 29, supra at 3459; Herbert Richenberg,
Dir<ctor, Henry C. Barkhorn Memorial Hearing and Speech
Center, Tr. 3511.

35 See reference cited in notes 29 and 30 supra.
36 See, e.g., Kenneth Johnson, Executive Secretary, ASHA,

14
Tr. 4265; Maurice A. Byrne, Jr., Assistant Director of Law
and Legal Counsel for the Department of Consumer Affairs
for the Mayor of Ilouisville, Tr. 1007; David Bartels, N.C.
speech, Hearing and Language Association, Tr. 6327-131;
Arthur Fleming, Commissioner, Administration on Aging, HEW,
Tr. 619: Loavenbruck, Note 15, gsupra at 1551; Janet Levy,
Director, California Department of Aging, Tr. 11668,
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the state licensing requirements do not do a good job of pro-
viding sufficientlg high standards of protection for the hear-
ing aid consumer.3

3. Consumer complaints. In addition to licensing and
examining potential dealers, the state licensing boards are
charged with receiving and handling complaints made by consumers.
Like the other functions of the boards, their performance in
r2solving these complaints has been *the subject of some criticism.

38

The Senate staff in their report to the Government Operations
Committee made an analysis of the complaint handling procedures
of the bcards of the 39 states who had licensure laws at the
time the study was undertaken. In 20 of the 39 states studied,
it was found that compliants are taken over the phone.39 C(Citizens
in these states are more fortunate in regard to the ease with
which complaints may be made than are consumers in the other 19
states. In those states, consumers must make complaints 1in
writing and in four of these, the complaint will be considered
only if a special form is used.

Most state boards believe that resolution of the complaint
can be satisfactorily negotiated through an informal system.
This 1is usually done by a board member having a talk with the
dealer who has allegedly provoked the complaint. ASHA believes
that this system is a failure, because of the possibility that
self-interest will result in ineffectual action.4l Of course,
in some cases when the complaints are not adequately resolved

37 See references cited in Note 36, supra; see also M. S.
Shimanoff, Director, Orange County Office of Consumer Affairs,
R-6-112; William H. Behrends, Jr., 1 Lt, USAF, Chief of Audio-~
logy, Sheppard AFB, R-6-146; Judith Brown, Deputy Attorney
General, Pennsylvania, R-6-212; Jeffries, Note )1, supra;
Taketsugu Takei, Director, California Department of Consumer
Affairs, R-6-316; David L. Schmitt, Special Investigator,
Pennsylvania Rureau of Consumer Protection, R-6-445,

38 see, e.g., Conlin, Note 15, supra at 7858; Patricia
Mastricola, Audiologist, Tr. 8661; Bryne, Note 36, supra
at 1011-12; Fennema, Note 10, supra at 1751.

Senate Staff Study, Note 1, supra at 10.

40 14.

AL aAgHA, Note 1, supra at 1676-77. See also Griesel, Note 19,

supra at 9403; Leonard Finkel, Counsel for Legal Research
and Services for the Elderly, Tr. 4445-446.
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“hrough this informal system, the boards have used formal hear-
ings to arrive at a settlement.

The lack of a full-time, active staff limits the ability of
-he boards to properly investigate complaints and the boards’
nfrequent meetings further diminish the possibility of effective
snction. The Senate Staff concluded that those states that had
«n aggressive, full-time board, an adequate budget, and that met
“requently, were more likely to receive complaints than those
that did not have such characteristics.43 This suggests that
rhe reason some boards are able to say they have not received
many complaints may be because of the inactivity of the bocards,
and that consumers are unaware that complaints against hearing
#1d sellers should be made to the board. Part of the problem
is that the existence of the boards has not been well publicized.

RPAG made a telephone survey of several states with licen-
sure laws in order to determine how easily a consumer would be
able to lodge a complaint. It reported that the results dis-
closed that, "It is extremely difficult for a consumer to find
ocut how or where to make a complaint."44 RPAG found that it
takes several calls to find someone knowledgeable enough to
give correct information on where the complaint should be made,
and that often a bcard member, usually a dealer is the one to
whom the complaint is supposed to be directed. It was also
found that most board members who were contacted could not give
any specific information on just how one should go about making
the complaint.45

RPAG concluded that, "Going through such lengthy and compli-
cated procedures to find help would be hard enough for an elderly
cr unsophisticated consumer; to have to call a hearing aid dealer
to voice a complaint against another dealer would be even more
inhibiting." 46

42 Rich, Note 4, supra at 2983; Kenwood, Note 4, supra at 9288-89.

43 genate Staff Study, Note 1, supra at 10.

44 RPAG, Note 1, supra at IV-10 - IV-11. See alsoc Fennema,
Note 10, supra at 1751; Michael Stahl, Director of Clinical
Services, Hearing and Speech Center, Grand Rapids, Michigan,
Tr. 5537-38; Helen Kelly, Special Assistant Attorney General
in Minnesota, Tr. 7564.

45 RrpaG, id.

46 RPAG, id; See also Munger, Note 6, supra at 4504;
Emma Gunterman, legislative Advocate for the Senior Program
of the California Rural Legal Assistance, Tr. 9651; Kelly,
Note 44, supra at 7531, 7537, 7538; Irene Bowen, Student
Director, National Center for Law and the Deaf, Tr. 1942-413,
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Mike Pasiewicz of Antioch, Illinois, an independent witness
the Commission's hearings, reported that he had a problem

with noise in his aids but has never gone to the Illinois Hearing
L i¢ Dealers Association because he did not know of its existence.
T¢. 8951, Mary Ruth Whitman, an audiologist with the Illinois
Dapartment of Public Health testified that some of her patients
hid complained about their dealers but that she did not refer
tiem to the dealers association, even though she knew of its
existence. She said she has no confidence that anything would
b2 done about the complaint since the dealers complained about
ware members ¢f the Association's board of directors. Tr. 8707
08.

The Minnescta PIRG study reports that the reason state
boards receive so few complaints is that the boards are not vis-
iple to the consumer, nor are they active in regulating dealers
wno are complained against. ISPIRG found that in Iowa gquite a
bit of confusion surrounds the filing of a hearing aid complaint.
A member of the ISPIRG staff attempted to lodge an alleged com-
plaint with the local Chamber of Commerce. The staff member was
told that the two agencies available to receive complaints 1in
that state were the Consumer Complaint Division of the Attorney
General's Office and the small claims courts. The hearing aid
board was not mentioned as a possibility.47

Even though these two sources exist for Iowa citizens, few
realize that they have the option to use them. This was illus-
trated by the response a member of the study group received
when voicing an alleged complaint to a member of the local
Chamber of Commerce. The Chamber member suggested calling the
Eetter Business Bureau although the suggestion included a comment
that Better Business Bureau only handles state matters. There
vas, however, no mention of the Attorney General's Office or
the small claims court as poessible dumping places for the com-~
plaint.43 ASH2 said that in cases where there has been deception
or abuse the consumers conly recourse is in the courts; often
#an impossible avenue for the old, infirmed, poor, uninformed,
and hearing-impaired.

The National Hearing Aid Society submitted a lengthy rebuttal

o the testimony of certain witnesses who told the Commission that
complaints about the industry are widespread.50 NHAS maintains

47 ISPIRG, Note 2, supra at 46.
18 14.
49 ASHA, Note 1, supra at 1668.

50 NHAS rebuttal submission, R-13-D146, Part 3.
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15t the ratio of complaints to sales of aids in 1975 was an
ircredibly low" 0.2%.°1

It is important to realize, however, that there 1s strong
evidence in the record countering this position. The evidence
rakes various forms, but each is important in explaining this
zogarent low level of complaints. Consistently wilitnesses other
than those sponsored bg the industry testified that consumers are
raluctant to complain; 2 that those who are not inhibited about
cowplaining often don't know where to lodge the grievance;53 that
stzte boards and consumer protection agencies often settle dis-
pates informally thus complaints are voiced but not necessarily
cacorded; 34 and that complaints are seldom carried through to

~ne litigation stage.353

4. Penalties. Revocation and suspension of dealers
.icenses are the two principle penalties provided for in the
state codes.56 A few states such as Wisconsin and Vermont

>l 1d4. at 1s.

See, e.g., Gunterman, Note 46, supra at 10791; Rafael
Penelver, attorney on behalf of the National Council of
Senior Citizens, Tr. 4910-14; Georg- Cooper, consumer,
Tr. 9651; Maurice Miller, Professor of Speech Pathology
and Audiology, New York University, Tr. 4752-53;
Fennema, Note 10, supra at 1751.

% Griesel, Note 19, supra at 9375; ISPIRG, Note 2, supra at 47;
Bryne, Note 36, supra at 1011-12; MPIRG, Note 2, supra at 74.

“4 PIRGIM, Note 2, supra at 35; MPIRG, Note 2, supra at 74;
Senate Staff Study, Note 1, supra at 10.

Wi

A good explanation was provided by William Brown, Attorney Gen-
eral of Ohio, R-6-303, who stated that: "The number of com-
plaints which this office has on file should not be regarded
as indicative of the incidents of complaints against the
hearing aid industry in general, because the Office of the
Attorney General functions primarily as a law enforcement,
rather than a complaint-handling agency. Therefore, gener-
ally speaking, the only compliants of which we have record
are those which are serious enough to have been referred to
this Office for enforcement action.” See also John Brennon,
consumer, Tr. 247; Gunterman, Note 46, supra at 9651.

56 See, e.9., Nevada Statute and Rules and Regulations, R-6-~
50; Missouri HB 396 & 257, § 21, R-6-69; Ralph Hoover,
Chairman, West Virginia Board of Hearing Aid Dealers, R-
6-184; Estelle Siker, M.D., Director, Community Health
bivision, Connecticut, R-6-202; New York 5341A 8B 734, R~
6-236; Skaarer, Note 9, supra at R-6-27.
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ir¢c ude a $500 fine as one of the authorized penalties.®7 Grounds
for suspension or revocation generally include fraud, unethical
conduct, and negligence.58

Although the penalties as enumerated in the codes seem
harsh, the extent to which they are imposed is very limited.
Jud ith Munger testified that of the 2,383 complaints reported
tv zhe Government Operations Committee only 43 resulted in sus-
pensions or revocations.39 The Chairman of Georgia's State
Bcard of Hearing Aid Dealers reported to the Commission that
there was only one suspension and one revocation of license in
his state in 1974.60

The Senate Staff Study tally of revocations and suspensions
cduring the period from 1970-1974 shows that half of all revoca-
tions and suspensions were for nonrenewal of license. During
tne same period, "only seven civil prosecutions by law enforce-
ment authorities were brought against dealers, and these occurred
3n four states." The staff also found that in seven states,
there were sixteen criminal prosecutions, ten resulting in fines
or imprisonment.61l

It is obviocus that although the codes call for severe pen-
alties, these cannot be considered to be serious deterrents since
tne penalties are so rarely used.

(., Other state consumer protection measures. Other avenues that
consumers may explore in attempting to resolve complaints are
tnhose offered by miscellaneous state consumer protection agencies.
Although these offices do their best to serve consumers, they

are generally understaffed, under publicized, and lacking in any
2al enforcement capabilities.®2 The Director of the Alabama
Governor's Consumer Protection Agency, Annie Laurie Gunter,
zestified that her office acts as a clearing-house for consumer
complaints but does not have any enforcement powers. Tr. 8232-
33. A hearing aid user in Maryland, John Brennan, testified

=hat he was able to satisfactorily resolve a dispute in that

57 Vermont Public Act 95, § 4586, R-6-246; Agnes, Note 9,
supra at R-6-194.

58 Maine 463 Stat. 1658-N, R-6-41.

°9  Munger, Note 6, supra at 4504-05.

50 Skaarer, Note 9, supra.

51 genate Staff Study, Note 1, supra at 11.

62 See, e.g., Kelly, Note 44, supra at 7556-56; Gunter,

Hote 5, supra at 8232,
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“tate's Office of Consumer Affairs. Mr. Brennan felt that he was
:n unusual consumer in that most people do not know of the exist-
nce of this complaint channel. Tr. 247. Ms. Patricia Powers,

sn instructor at the Utah State University, compiled a list of
complaints received by various state agencies in Utah totaling

09 complaints within 1 year. She said for this same time period
the State Attorney General's office had received only 25 complaints.
when questioned by counsel about this discrepancy, Ms. Powers sug-
gested that people do not know the proper complaint channels so
that unless a professional intervenes to help the consumer, the
complaint is not properly registered. Tr. 9906-07.

The offices of the state attorneys general have not proven
to be an effective answer in dealing with hearing aid complaints.
These offices work under the same low staff, case overload condi-
tions encountered by the other state consumer protection offices.63

The state attorney general offices do have enforcement powers
available, however, the top priorities of these offices have not
generally included the investigation or litigation of hearing aid
complaints.64

The record indicates that state attorney general offices
generally have two positions in regard to hearing aid complaints;
both of these have resulted in an inactive pursuit of code viola-
tions. The record contains evidence that some of these offices
feel there must be a large volume of complaints filed before the

ffice will accord them a high priority.65 Representatives of
other state attorney genera?! offices testified that their offices
cannot serve as depositories for complaints. Their workload is
such that they can only afford to become involved when it appears
that litigation is justified.66

Thus the wvarious state offices designed to afford consumers
the protection they need have had very limited success. The
conditions of understaffing, heavy caseloads, lack of enforcement
powers, poor visibility, and the necessity of prioritizing are all
major problems obstructing the effectiveness of these agencies
insofar as the abused hard-of-hearing consumer is concerned.

63 See, e.g., Griesel, Note 19, supra at 9419; Kelly, Note
44, supra at 7556-56.

€4 Griesel, Note 19, supra at 9419-20.

65 1sPIRG, Note 2, supra at 48.

€6  Brown, note 55, supra.

240




3. Industry consumer protection measures. The principle industry
jccument for consumer protection is referred to by the National
learing Aid Society as the Code of Ethics.67 Certification of
jealers and salesmen by this dealers' organization provides
irother level of control of hearing aid dealers.

NHAS states that it's main objective in certification has
seen to improve the competency and reliability of it's dealer
sembers .68 The procedures necessary for certification are pre-
scribed by the National Hearing Aid Society in its Code of Ethics.
Jochn Kenwood, a society member and hearing aid dealer in Illinois,
described the process by which a dealer becomes certified.69

1. Certification procedures. Mr. Kenwood testified that
the first step to certification for most dealers is completion
of the NHAS 20-week study course. Upon completion of the course
work, the applicant is examined on the material. Next, the appli-
cant must submit the names of three persons knowledgeable in
the hearing aid field, including one otolaryngologist, who are
willing to assure the society that the applicant is sufficiently
proficient in selecting and fitting aids. 1In addition to these
names, the applicant must provide three character references and
supply the society with a financial report. After the references
are checked, the applicant must then pledge to abide by the
Society's Code of Ethics. Tr. 9287-88.

2. Disciplinary actions. Disciplinary action against viola-
cors of certifications standards is also described by Mr. Kenwood.
The Society's disciplinary authority is vested in the National
3rievance Committee. If a member is found by the Grievance Com-
mittee to be in violation of the code, the Committee has several
alternate actions available for dealing with the violator. These
:nclude:

1. File its opinion of the complaint with
the Executive Secretary to be held for
future reference.

2. Reprimand the member found gquilty and file
the complaint for future reference with
the Executive Secretary.

3. Fine the member a sum not to exceed $200.
67 Code of Ethics of the Hearing Aid Industry, R-6-51.
68 NHAS, Note 4, supra at R-3-3534,

b9  Kenwood, Note 4, supra at 9287-8R8. See also Ricn, Noto
4, supra at 2982-87,



4. Suspend the member for a period not to
exceed one year from the privileges of
the Society and also fine the member.

5. Expel the member from membership. Tr. 9289.

Mr. Kenwood contends that it is rarely necessary for the Committee
to employ any of these alternatives, because dealers value their
nembership in the Sociliety; and, therefore, voluntarily correct

any violation. Tr. 92889.

ASHA, however, feels very strongly that within the irdustry
there are many violations of the Code and that these violations
are never punished. ASHA gives the example of clause (d) of the
Code which says a dealer must clearly identify his place of busi-
ness as a commercial operation, and not as a professional or
governmental entity. Examples of violations of this provision
are rampant including such names as "Medicare Hearing Aid Service"
and "Professional Center." ASHA offers these examples as "indis-
putable evidence that existing voluntary private consumer protec-
tion plans fall far short of providing genuine benefit to
consumers." 70

The Code does provide for a Grievance Committee but the
process begins with a review of the complaint by the Society's
Executive Secretary. This secretary has the power to reject
any complaint so that it is possible that the Grievance Com-
mittee never has an opporutnity to review the alleged viola-
tion. ASHA believes that this is the reason why the society
can boast that complaints are few and far between.?’

The Senate Staff Study found that both NHAS and the manu-
facturers rely on state licensing agencies to police the dealer.?2
This report has already revealed the ineffectiveness of these
rodies. ASHA believes that the industry codes "have surpassed
state licensure and registration in their ineffectiveness" in
providing consumers' protection.?

70 ASHA, Note 1, supra at 1682. Sce also Dorothy Shannon,
Chief of Speech and Hearing Section of Sinai Hospital,

Tr. 1861; Angela Loavenbruck, Note 15, supra at 1546-47;
John Payne, Chairman, Hearing Aid Advisory Committee
to the Indiana State Board of Health, Tr. 9261.

71 ASHA, id. at 1684.

72 genate Staff Study, Note 1, supra at 9.

73  ASHA, Note 1, supra at 1681,
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3. The fcur-point consumer protection plan. On the recom-
mendations made 1n a survey conducted for the industry by Payne
and Payne, a consulting firm in Austin, Texas,.NHAS on May 7,
1975, developed a four-point consumer protection plan.’4 This
plan's four major components call for: (1) prior medical clear-
ance, (2) expanded educational opportunities, (3) trial rental
purchase option, and (4) improvement of complaint procedures.?5

The industry believes that these voluntary measures to
upgrade dealer practices along with the industry support of
the state licensing laws, act as proof that the industry is
capable of providing needed services and protection to the con-
sumeraﬁthus making the proposed trade regulation rule unneces-
sary.

ASHA believes that these guidelines, not to be confused
with the code, will never be stringently imposed on the dealer
members. It is ASHA's belief that the plan was actually devised
to "get (the industry) off the hcok" in 1i%ht of the actions
that were developing at the federal level. 7

The prior medical clearance provided for in the industry
guidelines was said to contain the inherent weakness of allowing
the consumer to sign a waiver and that this waiver seriously
restricts the usefulness of the requirement.78

Educational opportunities for dealers were expanded in the
guidelines from the existing 20-week home study course, by the
development of the Hearing Instruments Institute. The purpose
of the institute 1s to "upgrade the educational level of present
hearing aid specialists and to provide entry level training."79
Courses will be offered on a college level and a 2-year Associ-
ate of Applied Science degree will be available upon completion.80

74 NHAS, Note 4, supra at 3537.

75 Id.; See also The Hearing Aid Journal, November, 1975, R-8-

76 ke Fortner, President, NHAS, Tr. 2840-48, 2864.

77 ASHA, Note 1, supra at 1686.

’®  RPAG, Note 1, supra. Table lists 17 states that require
a medical exam but that allow a waiver. See also 21

e

C.F.R., B01.421(a3)(1) and (2); 42 Feg. Reqg. 9295.

/9 HHAS, Notc 4, supra at 3539,

20y

243



Members of the Society must also offer purchasers a trial
2ntal-purchase option. However, each member is allowed, under
“ne guidelines, to establish his own terms for this option includ-
1 limitations and fees. 8T

Efforts by the industry through the establishment of these
¢iidelines will hopefully raise the level of protection available
t> the hearing aid consumer. Nevertheless, these guides have
sarious shortcomings and loopholes. Also they only exist on paper
a1¢ have not been incorporated officially as part of the Code of
BEchics. Even 1f they eventually are brought to the status of the
code, the membership in the Society represents only a relatively
sazll gercentage cf those people actually selling and fitting
aids.8 Thus, whatever improvements are made by the Society in
regulating its members will be applicable only to that narrow
c2rcentage of dealers that belong to the Society.

In handling consumer complaints the industry intends to
improve 1it's record by working with the local Better Business
Bureaus and local authorities in providing third party arbi-
trations.83 RPAG was told that a "hot line" has been set up by
thie industry to receive complaints and provide consumers with
information on a toll free line.84

If these industry guidelines are enforced and if all dealers
weere members of NHAS and subject to its directives, and if there
2xisted sufficient policing powers within the industry for vio-
stions of the code then perhaps additional consumer protection
:asures on a federal level would not be necessary. These hypo-
lheticals, however, are not present realities.

= B
-

Private consumer protection measures. The remaining potential
rurce of consumer protection are the Better Business Bureaus,
#nior ciltizens organizations, and consumer-oriented groups.

ulo U
P

The Better Business Bureaus function zs intermediaries
between sellers and buyers of a variety of products.85 They
can be helpful as a source for advice about local services,
oroducts, or merchants. Although they may have the capacity

Peo1d.
82 HEW Final Report, Note 2, supra at 24.
83 NHAS, Note 4, supra at 2541.

34 RPAG, Note 1, supra at XIV-3; see also Curu Clinkscales,

National Director, National Alliance of Senior Citizens,
Tr., 10621.

#Y ASHA, Note 1, supra at 1687.



t» bring pressure upon an unethical businessman by advising
1 :terested consumers to stay away from a particular enterprise,
t1is capability cannot be considered adequate or very effective.

Arthur Lynch, a representative of the American Association
3¢ Retired Persons (AARP), testified that consumers wrote to his
drganization as a last resort after unsuccessful attempts to
3¢1ve the problem through a Better Business Bureau. Tr. 1451.

Annie Lauri Gunter, Director of the Consumer Protection
tcency for the Office of Alabama's Governor, said that the Better
3usiness Bureaus operate in Alabama, but that in her view their
cemplaint handling mechanisms are inadequate. Tr. 8217-18.

Senior citizens organizations and consumer groups are
necoming increasingly activ: in monitoring legislation, receiving
complaints, and advising and directing consumers.86 These func-
tions serve a useful purpose in increasing the awareness of con-
sumers, giving consumer direction, and helping in the negotiation
of disputes. BAll of these activities are beneficial, but none
-f these groups has the requisite authority to force industry
t¢ comply with sound consumer protection measures. Existing
private measures cannot be considered even minimally adequate
in providing the hearing aid consumer with protection.

#. Cancellation provisions. Two types of state laws afford the
purchaser of a hearing aid with the right to cancel the sale.

The first of these are the well-known cooling-off laws which
afford a buyer the right to cancel a sale within 3 business

days if the contract was made in the home or outside the seller's
»lace of business. This type of law does not provide a hearing
21d purchaser with sufficient protection because very few hear-
irg aids are delivered within the 3-day period. Thus the buyer
735 no opportunity to ascertain if the aid will assist him.8

The second type of state law affording cancellation rights
are those which are specifically applicable to hearing 2id sales,
regardless of where those sales may have been made. These are
discussed in Section H of this Part infra.

G. Requirements for medical clearance. There was considerable
testimony or evidence to the effect that prospective purchasers

86 See, e.9., reports by ASHA, Note 1, supra; RPAG, Note 1, supra;
Shanta, Note 5, supra, at 8860-~63; Gunterman, Note 46, supra
at 9650; CGriesel, Note 19, supra at 9399-9420.

87 See, e.g., Shattuck, Note 5, supra at 6768-69. The provisions

oF these laws vary from state to state. However, the Commis-
sion's trade regulation rule concerning a cooling-off period
for door-to-door sale would seem to require all such contracts
to conform to its provisions 16 C.F.R. Part 429 and Note 2.
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»f hearing aids should be required to undergo a medical examina-
“ion by a physician.B88 1Indeed some state laws required such

“n examination89 and some of these laws were criticized for per -
ritting certain categories of patients to waive the requirement.
towever, as noted in Part II, of this report, FDA has issued
regulations which will prohibit the sale of a hearing aid unless
tha prospective user presents a signed written statement from

: licensed physician that the patient has been medically evalu-
zt2d and may be considered a candidate for a hearing aid. Per-
«0ons over 18 may waive this requirement.91

. Effect on state laws. This proceeding was initiated and the
hearings concluded prior to the Commission directive regarding
increased participation by state and local officials in rulemak-
ing proceedings. As a consequence the specific effect of the

88  gee, e.g., David Resnick, Ph.D., National Council of Senior
Citizens, Tr. 5385; Dr. Henry Hecker, Audiologist, Tr. 5263;
Brickfield, Note 16, supra at 1436; Dr. Henry W. McCurdy,

Executive Director of the American Council of Otolaryngologists,

90

Tr. 3695-96; Stephen Epstein, National Council of Senior Citi-
zens, Tr. 4564; Paul Ginsberg, Assistant Professor of Economics
and Community Medicine, Michigan State University, Tr. 4641-42;

Laura Ann Wilber, Associate Professor of Otorhinolaryngology,
Albert Einstein College of Medicine, Yeshiva University,

Tr. 1352; Barbara Troup, Clinical Audiologist, Tr. 941-42;
Robert Oberhand, Otolaryngologist, Tr. 3041-42; Johnson,

Note 36, supra at 4261; Dr. Robert J. Ruben, Professor and
Chairman, Department of Othorhinolaryngology, Albert

Einstein College of Medicine, Tr. 3978; Dr. David McPherson,
Director, New Haven Hearing and Speech Center, Tr. 5113-5115.

#9 RPAG, Note 1, supra. The table at end of report lists 12
states requiring medical exams of minors (New York was not
included at the time this report was made.) See also
Lee Wilson, Clinical Audiologist, President of the Society
of Medical Audiologists, Tr. 10037; Helen Xelly, Note 44,
supra at 7522-23.

90 See, e.g., Ronald Scheurer, Vice President of Audibel Whole-
sale, Tr. 11470; Creech, Note 28, supra at 5220; Cooper,
Note 52, supra at 10777.

91 gee 21 C.F.R. 801.421(a)(1l) and (2); 42 Fed. Reg. 9296 to
be come effective Aug. 15, 1977.
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proposed rule on state and local laws was seldomly addressed. 92
Another factor which tended to minimize objections from state
and local officials to the proposed rule was the inclusion in
440.14(d) and (e) of the proposed rule of a detailed statement
regarding the extent to which the rule would be interpreted

to preempt or supersede state laws or local ordinances. This
statement indicates that the rule will be interpreted to preempt
state and local actions only to the extent that they may be
inconsistent with the rule provisions. The statement then pro-
vides that inconsistent state laws which do not furnish a buyer
with equal or greater rights than the rule are superseded. It
is next provided that though the state laws accord the buyer
equal rights and are therefore not superseded, the language,
form and manner used to notify the buyer of these rights must

be identical to that prescribed in the rule. The statement
further provides that state and local authorities may enforce
those provisions of state laws or local ordinances to the extent
that they have not been superseded by the rule. Finally the
statement provides that the rule shall not supersede state or
local laws or regulations which more strictly limit the termi-

nology by which hearing aid sellers may legally refer to them-
selves.

Because Section 440.14(a) exempts sellers who comply with
the proposed rule from compliance with the Commission's cooling-
off rule,93 state and local government laws or regulations which
mandate some type of cooling-off provision which may be appli-
cable to hearing aid sales are not affected by the rule. In
other words, in its present form, the ruls would not affect the
cooling-off laws of the states.

Several states have recently enacted legislation that pro-
vides a purchaser of a hearing aid with the right to cancel the
sale and to receive a refund of a portion of the purchase price.
In 1976 Kentucky, for example, adopted a measure which would
reguire sellers to 1include in sales contracts a provision author-
izing the buyer to cancel the sale prior to midniaht of the
30th day after actual receipt of the hearing aid.9%4 1In most
respects, the Kentucky law tracks fairly closely the provisions
of the proposed rule pertaining to the buyer's right to cancel,

92 Written comments from state and local officials are in

Section 6 of the record and amount to slightly more than
450 pages. The majority of these reflect support for the
rule. Approximately 14 state and local officials testified

at the hearings. They too generally expressed support for
the proposed rule.

93 16 C.F.R. 429,

94 Byrne, Note 36, supra at R-10-3061-64.
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ncluding the amount of the cancellation charges, using Alterna-
ive 1 Section 440.4(g)(1l)(i) and (ii).95 The Kentucky legislation
.11lso contains the exceptions found in Section 440.4(i) of the
rroposed rule.96 However, the form of notice differs from that
prescribed in the proposed rule.97

Maine provides a trial period under conditions somewhat
different from that included in the proposed rule.9%8 1In that
state, the seller must contact the buyer not less than 20 or more
than 35 days after the sale for the purpose of making any adjust-
ment in the fitting or repairs or service without charge. If
the buyer at that time expresses his written satisfaction with
the aid, the seller may collect any balance due and the sale 1is
final. If not, the buyer may cancel. Thus the buyer may cancel
the sale at any time ranging from 20 to 35 days depending upon
the date of the seller's contact with him. Upon cancellation,
the seller may retain 10% of the purchase price plus the reason-
able price of any earmolds.9? Dpetailed instructions regarding
the form and content of the notice are included in the legisla-
tion.100

In his comments on the proposed rule, Micha=sl A. Feldman,
Assistant Attorney General, Consumer Fraud Division, State of
Maine, did not address the preemption gquestion. However, he
expresses the view that the notice provision of Secticn 440.4
was far too complex to be understood by many of the hard of
nearing. R-6-31. The proposed rule, if adopted in its present
form, would undoubtedly require changes in the regulatory prac-
r:ces of the State of Maine.

In 1975, New York adopted legislation which reguires dealers
te offer buyers a 30-day money back quarantee. If the consumer
returns the aid, the seller may keep a service charge not in
avcess of 5% of the cost of the hearing aid and accessories.l0l

3% Byrne, dote 36, supra at Exhibit 57, R-10-3268-71.
36 14.

97 Id. at R-10-3269.

ER X copy of the bill is included in the record. B-6-35,
99  1d.

100 1g. at R-6-36-37.

101 & copy of this legislation is included in the rocord,

R~6-232-40. The money back guarantee provision is in
5§ THS5, paragraph 4. B--6-2737.
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Presumably the rule would not have too much effect on New York
although the form of the notice used in that state might present
a problem.

A somewhat similar situation exists with respect to the
State of Vermont which enacted legislation in 1975 that requires
the seller to refund the full purchase price of the aid, except
for the cost of the earmolds and services that must be itemized
separately.l102 Again the form of the notice does not conform
to that contained in the proposed rule.103

By this time, other states may have enacted legislation which
accords the buyers of hearing aids the right to cancel the sales
and to obtain a refund of all or a portion of the purchase price.
It would appear at this point, based on the review of the legis-
lation in the mentioned four states, that all or a portion of any
such laws would be superseded by the rule and that substantial
changes in the forms of notices used to inform buyers of their
rights would be required.

A number of hearing aid dealers who are not audiologists
refer to or represent themselves as "hearing aid audiologists,”
and this is permissible under the laws of some states,104 although
the use by dealers of any term containing the word "audiologist"
has been prohibited at least in 23 states.l05 Therefore the
definition of the term "audiologist" in Section 440.2(h) of
the proposed rule coupled with the provisions of Section 440.8(c)
would prohibit the use of the term "hearing aid audiologist" in
those states where it is presently permitted. The record does
not disclose any material objection to this effect of the rule
by state law enforcement officials.

The final provision of the proposed rule which seems most
likely to have an effect on state and local laws or regulations
is found in Section 440.7 which reguires that a seller obtain the
prior written consent of a potential buyer prior to visiting the
buyer's home or place of business for the purpose of inducing a
sale.

102 18 v.s.A. § 4583, R-6-246.

103  vermont Health Regulations, Part III, Chapter 3, Section
2., R~-6-248-50.

104 gee, e.qg,, Brown, Note 55, supra at R-6-292.
105 aAsHA, R-10-1673. See also ASHA rebuttal submission,
R~13-D147, Part 11, p. 6; James Langford, Associate

Professor of Audiology, Northern Illinois University,
Tr. B006~07.
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There were several objections to this provision. One was
ar such detailed requlation was a matter best left to the
+azes.106  aAnother was that the requirement that the consent
m2s from the hearing-impaired person rather than from members
v/ nis family or acquaintances was too restrictive. This view
+23 expressed by Jack G. Nelson, Director, Division of Profes-
v1onal Licensing, State of Washington, who said that the rules
i1ls Division permitted direct contact after a bona fide
Ferral. R-6-381.

Some state officials expressed the view that it would work
i nardship on the hearing-impaired in rural areas who would
stherwise not have access to a hearing aid specialist or other
orovider of hearing aids.107

State officials generally recognized that the prior consent
orovision accorded consumers protection against high pressure
sales tactics in the home and for that reason recommended its
adoption. None indicated that it would interfere with the attain-
nent of any important state policy goals.l108 However, some said
the prior consent provision was unnecessary if the 3-day cooling-
sff rule was made appllcable to in-home sales of hearing aids
~r if the other provisions of the proposed rule were enforced.l09

By way of summary, it can be said that the prior consent
:rovision will provide additional protection to consumers for
~ majority of the states do not prohibit in-home sales of
iring aids or even regulate the practice specifically. With
spect to those states which regulate or otherwise restrict

BECE

[V

(]
[e)]

See, e.g., Robert T. Timmerman, Chairman, Ohio Hearing
Aid Dealers and Fitters Licensing Board, R-6-331; Skaarer,
Note 9, supra at R-6-24.

<o
i

Harlan S. Cato, Jr., President, North Carolina Hearing

Aid Dealers and Fitters Board, R-6-410; Missouri State
Senator John C. Ryan, R-6-431; William G. Morris, Chairman,
Nevada State Board of Hearing Aid Specialists, R-6-48;:
Gunter, Note 5, supra at 8202.

L08  jJames V. Guffey, Secretary, North Dakota Department of
Commerce and Consumer Affairs, R-6-29; Gunterman, Note

46, supra at 9721-22; John E. Quinn, Superintendent,
Department of Business Regulation, Bureau of Consumer Pro-
tection, State of Maine, R-6-75-76. Shimanoff, Note 37,
supra at R-6-116; Brown, Note 55, supra at R-6-297-98.

163 See J. L. Agnes, Note 9, supra at R-6-195; Brown, Note
37, supra at R~6-209-10; John W. Delaney, Acting Secretary
of Consumer Affairs, Commonwealth of Massachusetrts, R-6-215;
Jefferies, Note 5, supra at 5626, 5592,



outside sales, the proposed rule would, of course, supersede
those provisions which do not accord the buyer egual or greater
rights.11

I. Summary of findings and conclusions.

1. Findings. Forty-one states have incorporated licensing
requirements for hearing aid dealers into their state codes. The
licensing statues generally include stipulations for gaining
licensure, recommendations of penalties for violators and some-
times procedures for filing complaints. The implementation of
the provisions of the state codes are charged to the state boards.
Board membership consist primarily of hearing aid dealers who
generally receive their appointment from the state governor.

In general, the states' requirements for obtaining a hearing
aid dealer's license are very similar. Most state codes require
that the potential dealer have a high school diploma or its
egeoivalent; that he be of good moral character; that he main-
tain ethical business practices; that he take and pass the state
exam; and that he pay the required fee.

The codes offer some protection to consumers in that minimum
requirements must be attained before a person may operate perma-
nently as a hearing aid dealer.

There are provisions in the codes that give consumers the
option of appealing to the state boards for reconciliation of
disputes involving the hearing aid or hearing aid dealer. Although
t1is avenue is available, few consumers know of its existence;
some procedures for filing a complaint tend to inhibit the con-
sumer and the effective resolution of complaints taken to the
boards are somewhat limited.

State consumer protection offices and offices of the state
attorneys general have to deal with a wide range of consumer
complaints. Testimony indicated that violations of state laws by
hearing aid dealers must, therefore, become excessive before they
can be given a spot at the top of these agencies' priority lists.

Penalties for violation of the state codes by a licensed
dealer are very similar in all states and include suspension or
revocation of the violator's license. The penalty is harsh bhut
its use has been very restricted.

110 E.g., New York simply forbids a dealer from canvassing
from house to house or by phone for the purpose of selling
a hearing aid without prior request from a prospective
customer. Elinor Guggenheimer, Commissioner, Denartment
of Consumer Affairs, City of New York, R-6-229: see para-
graph 2, § 785 of S. 5314, R-6-237. o




Industry's attempts to provide the consumer with protection
ave been only marginally successful. The certification of
~ealers by the National Hearing Aid Society provides for very
‘imited screening of potential dispensers. NHAS has set up a
.0~-week home study course for its members and has recently begun
orogram of courses to be offered at the university level. The
ronme~study course does not sufficiently cover material essential
tor the proper fitting of hearing aids.

Certification of dealers by the dealers' organization only
accounts for a small percentage of those people actually selling
and fitting hearing aids. Any protection certification may
sfford the consumer is therefore limited to that relatively
small percentage of dealers who are certified members of the
society.

The NHAS Code of Ethics enumerates the. penalties that could
be imposed upon members who violate the code but the penalties
are weak and like the state penalties for violators, they are
seldom enforced.

The industry is attempting to improve it's srecord in regard
to consumer protection by the institution of a four-point consumer
protection plan. This plan calls for an upgrading of dealers’
education, improved complaint handling procedures, prior medical
clearance before sale of an aid and a lax trial-rental option for
dealers. This plan has not yet been fully implemented by the
industry.

Private measures to provide consumers with adequate protec-
tion are very limited. Due to monetary restrictions, lack of
enforcement powers and the multiplicity of problems that must
te handled, private sources can necessarily provide only a mini-
Tal amount of protection.

In its present form, the proposed rule would have minimal
effects on the laws and regulations of the states and local juris-
dictions. A few of the states have adopted, in a variety of
forms, provisions requiring the sellers of a hearing aid to
accord the buyer the right to cancel the sale, and to receive
a refund of a portion of the purchase price. The proposed rule
would require changes in the forms of notice given the buyer
respecting the right to cancel in these jurisdictions, and prob-
ably would require changes in the computation of the amount a
geller might retain if the sale was cancelled by the buyer.

The proposed rule would not affect any valid cooling-off
laws of the states or local jurisdictions which accord the buyer
z right to cancel an outside sale within 3 or more business days
without penalty or fee.
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The prior consent provision of the proposed rule in Section
2403.7 will operate to reduce outside sales. As discussed in other
carts of this report, (see, e.g., Parts III and IX) this will serve
t> inconvenience those consumers who might desire to shop for
“earing aids in their homes. On the other hand, the provision
+111 serve to protect other consumers from the abusive practices
waich have characterized sales of that type.

2. Conclusions. State codes have been unsuccessful in
rroviding consumers with adequate consumer protection measures.
The requirements for licensure in most states are far too lenient
to be effective. Control of the state boards by dealers is a
rajor problem in successfully implementing the limited protection
measures of the state codes and in effectively handling consumer
complaints.

Industry attempts to provide consumer protection have been
limited and have more successtful:, served to protect the dealer
members. Private sources are restricted by lack of funding and
abundance of workload and can % . -efore only be considered
minimally successful in providing adequate consumer protection.
In short, existing consumer protection measures are inadequate
to protect purchasers of hearing aids.

Based on analysis of the material contained in the record
respecting the effect of the proposed rule on existing state
eand local actions or regulatory schemes respecting the sale of
hearing aids, it must be concluded that adoption of the proposed
rale would not interfere with the attainment of any important
policy goals of those jurisdictions. It would, and perhaps
unnecessarily, reguire changes in the notices designed to inform
hbuyers of the right to cancel the purchase of a hearing aid
provided by state laws.
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PART IX. ECONOMIC EFFECT OF THE RULE

*. General discussion. In this part of the report, the potential
cconomic effects of the proposed rule, taking into particular
scocount the effects on small business and consumers, will be
assessed. This is the subject matter of Issue 4.1

The proposed rule would have an obvious and pervasive eco-
nomic effect on the hearing aid industry at both the manufacturer
and retail levels. It will also have an economic effect on con-
sumers generally and the hard of hearing specifically. Some of
these effects will be beneficial while others will be detrimental
tO a greater degree to some parties than to others.

Typically hearing aids are sold directly by the manufacturer
to dealers, clinics, and other dispensers who in turn sell them
directly to the consumer.2 The number of brands which a dealer
carries may be limited to those made by only one or two manufac-
turers or by several manufacturers.3 Hearing aid manufacturers
generally do not engaae in the retail sale of hearing aids to
the consuming public.

A large number of small manufacturers fabricate a fairly
broad range of hearing aid models which are generally sold in
small lots. David Barnow, a former officer of Beltone, testi-
fied that there are presently about 60 competing hearing aid
trands. Tr. 1627. 1In 1975, approximately 600,000 aids were sold
by the manufacturers for an estimated total price of $60 million
dollars.”? Based on information obtained from a small hear ing
aid manufacturer, Consumers Union estimated that the total manu-
facturing cost for the average hearing aid was about $75 in 1971.6

1 40 Fed. Reg. 59748.

[\

HAIC, R-3-3860.

{ad

FPaul M. Shuford, Counsel, Virginia Hearing Aid Dealers Asso-
ciation, testified that contrary to the former practices more
dealers are carrying a number of different lines, Tr. 663.

4 HAIC, R-3-3860.

(2]

Id. at R-3-3860-61. According to allegations in recent com-
plaints issued by the Commission against hearing aid manu-
facturers based on 1970 figures, the top four companies
accounted for 50% of the dollar value of shipments; the top
eight for 70% and the top 20 for over 90% of industry ship-
ments. See, e.q9,, Paragraph Six of the Complaint in Radiocear

e

Corporation, (-2419, R-13-342.

Hearing Aids, (Consumers Union Reprint, 1971), R-8-DZZ8B-6.
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The charges of manufacturers for refurbishing aids which
nave been used during a trial rental period and returned to the
seller vary, as do the charges for replacing such aids with a
new aid. John Fennema, a Maryland dealer, reported that most
of the manufacturers with whom he traded were willing to accept
the returned aids and most of them did not charge him anything
for refurbishing. Tr. 1749. Otto Butz, another dealer, agreed
that most manufacturers make no charges for returns but that some
other manufacturers charge varying amounts up to $45. Tr. 6622,
6638, 6644, 6651. In one of its submissions Dahlberg, a manufac-
turer, reported that a dealer could receive a new replacement aid
for $25 or have the used aid reconditioned and returned without
charge. R-8-1974-75. Zenith also makes no charge for recondi-
tioning but charges 15% of the original price for a replacement
aid. R-8-1947.

Distribution channels for hearing aids have increased over
the years with the opening of retail outlets in chain stores such
as Sears and Montgomery Ward, and with the entrance of audiolo-
gists into the practice of fitting and distributing hearing aids.
It is now estimated that there are over 6,000 retail dealer out-
lets in the United States. Over 3,600 of these dealers are mem-
bers of the NHAS,7 and presumably they accord prospective pur-
chasers the right to enter into a trial rental arrangement before
purchasing a hearing aid.

Data submitted by NHAS in its written comment show that the
typical hearing aid dealer is a male, approximately 50 years old,
who earns about $16,350 and who has been in business for about
13.5 years. He owns his own business employing 2.5 persons, 1n
a downtown location of a city having over 100,00l population.
R-3-3695.

According to other information provided in the NHAS comment,
the average wholesale price of a hearing aid, plus postage and
handling charges, accounts for 37% of the retail sales price.
Business expenses 1including warranty service and general over-
head, account for 37.7%, hospital and home calls 6%, and profit
16.2%%. R-3-3697. However, in hils testimony, Luke Fortner,
President of the National Hearing Aid Society, said that the
distribution of the selling price is as follows: one-third for
hardware, one-third for overhead, and one-third for personnel
with the average dealer realizing less than &% profit, and 1n
some cases, less than 1% profit. Tr. 2863.

7 gSee NHAS, R-3-3521.

B 1d. at r-3-3540,



Other evidence in the record confirms the fact that the
e2rage price of a hearing aid to a dealer is about $100 while
“i» same aid is sold to the consumer for about $350.9 The
s arage dealer sells approximately 100 hearing aids per year;
'veever, a high-volume dealer generally sells over 500 units
srnnually while the typical small dealership sells only 85. 10

Some audiologists dispense hearing aids thereby making it
naecessary for a consumer to visit a hearing aid dealer. The
.spensing audiologist sells the hearing aid at cost and makes
eparate charges for hlS examination, testing, and counseling
nier the heading of "professional fees." Assuming that a satis-
‘actory aid is obtained, the ultimate costs to the consumer are
not much different regardless of the route he takes to obtain
13 hearing aid.ll For example, Jane Madell, Director of Audi-
o1logy at the New York League for the Hard of Bearing, testified
rhat professional service ordinarily totalled about $100, plus

3598 dispensing fee plus an assumed cost of $180 for the hearing
ald for a total of $378. If the least expensive aid were used,
~he costs would be decreased to $278. Tr. 5895-96.

O0f course, if a dealer restricts his sales to those who are
referred from audiological clinics or from otologists, it would
ne possible for him to sell hearing aids to consumers for much
tower prices and yet realize a prcfit. For example, John Kuptz,
~he owner of Master Plan Service of Chicago, reported reductions
~f 30% to 50% in his prices. Tr. 5642, and noted that other big
"hicago dealers were competitively meeting his prices with sales
¢ this type of referral patient. Tr. 5652. Audiclogists con-
firmed reports that dealers do not charge the full or suggested

John Kojis, President, Maico Hearing Instrument Company,
Tr. 1967; W.F.S. Hopmeier, a hearing aid dealer said that
some alds sell for as little as $200 with others listing
at 5435, with the bulk of the individual sales falling in
the $375 to $425 category, HX-51, p. 4. Myron M. Samole,
Executive Vice President, Fidelity Electronics, Ltd., tes-
tified that the wholesale price of hearing aids ranged
from $60 to $195, Tr. 6676.

vy in Mlnnesota,

-

: John Fennema,

See Hearing Aids and the Hearing Aid Indus
MPIRG Report, November 1972, R-8-D229-15-1
Maryland Hearing Aid Serwvice, Tr. 1744.

-
[
=
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I Soe, ., Thomas W. Norris, Director, Divisicn of Audi-
ology and Speech Pathology at University of Nebraska Medi-
cal Center, Tr. 6865,



retall price to consumers who are referred to_them with a recom-
nrendation for the purchase of a hearing aid.

Based on the foregoing brief overview of the structure and
jeneral business practices of the industry, it 1is possible to
i¢entify those provisions of the proposed rule which may be
sxpected to have an economic impact on dealers, manufacturers,
annd upon consumers as well.

The proposed rule contains a number of provisions which
impose constraints on the advertising practices of hearing aid
sellers. These include prohibited representations concerning the
nearing aid sellers themselves {Section 440.8); prohibited repre-
sentations concerning hearing aids (Section 440.9); and a list of
advertising representations that must be qualified or accompanied
oy disclosures {Sections 440.10, 440.11 and 440.7). Since many
0f these representations may be made directly by means other than
advertising, as that term is defined in Section 440.3(g) of the
proposed rule, the mentioned provisions also serve to constrain
or restrict the selling techniques of many hearing aid sellers.

Section 440.4 regquires the seller to accord the buyer the
right to cancel the sale. Section 440.5 imposes certain require-
ments on leases and rentals for periods of 30 days or less. The
specific subject of selling techniques is addressed in Section
440.7. The most important provisicn of this section 1is in para-
graph (b) wherein a seller is prohibited from visiting the home or
place of business of a prospective buyer without having obtained
the prior written consent of the buyer. This consent must include
a notification that the seller may attempt to sell a hearing aid
during the course of such a visit.

All of the foregoing rule provisions have been considered 1in
some detail in the preceding parts of this report as they fall
within the purview of one or more of the designated issues. There-
fore, in this part of the report an effort will be made to restrict
the discussion, findings, and conclusions to the probable economic
effect of those provisions. It should be added that the compli-
ance provision of the proposed rule (Sections 440.12 and 440.13)
that require a seller to take measures designed to insure that
its empluyees comply with the rule and impose recordkeeping
requirements will undoubtedly result in some irncreased costs for
sellers and that these costs will be passed on to consumers.

The record does not contain sufficient detail to enable one to
predict the magnitude of those costs. It does not appear that

12 see, e.g., Dr. John R. Franks, Assistant Professcr of Audi-
0logy, Arizona State University, who said referrals from
nis clinic are routinely given a 15% discount, Tr. 9812;

Dr. David M. Resnick, R-10-515.
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*hese provisions are unreasonable or that these costs will be
~ignificant in the light of the recordkeeping requirements for
etaill business generally. The relatively small number of sales
f hearing aids by the average dealer is also a significant
‘actor 1in minimizing these costs.

The general economic effect of the advertising and selling
constraints upon manufacturers, hearing aid dealers, and con-
cumers are discussed in that order in the sections which follow.

t'. Economic effect on manufacturers. Members of the Hearing Aid
~ndustry Conference summarized their predictions of the economic
cffect of the rule as follows:

« + « [Tlhe economic impact of the rule woulcd
be higher costs, higher prices, increased con-
centration in the manufacture of hearing aids
and a marked decrease in the ability of the
industry to invest in necessary research and
development, community services and to continue
to efficiently serve the hearing impaired at
the lowest possible cost.13

Basically the thrust of the HAIC prediction 1s that the
rule will result in decreased sales of hearing aids thereby
rasulting in the consequences outlined in the summation guoted
above.,

In specifically addressing the requirements for affirmative
advertising disclosures, BAIC said that statements containing the
raquired information will discourage the hearing impaired from
ceeking help, not only because the advertising wiil not in itself
le persuasive but also becazuse the requirements will result in
ranufacturers' curtailing their advertising. R-3-3983. 1In parti-
cularly discussing the effect of the Section 440.10 advertising
cisclosure which requires the statement (in conjunction with
claims) that "many persons with a hearing loss will not receive
any significant benefit from any hearing aid,"” Ansel Keliman,
President, Telex Communications, Inc., noted that when his com-
pany incorporated a similar disclosure in their advertising in
compliance with a 1971 FTC consent order,14 the efficacy of their
advertising fell so dramatically that the company discontinued
all consumer advertising during the following 12 to 18 months.
Tr. 6912.

Again addressing the rule's effect on advertising, one expert
caid the disclosure requirements would result in increased adver-
tising costs. While in most cases advertising reduces the cost

-3 HAIC, R-3-3989.
4 The Telex Corporation, 79 FTC 61, 66 (1971}.
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of the product due to increased sales, the rule would reverse

this process. Specifically, the size of advertisements would have

to be increased to provide room for the disclaimers resulting in

higher costs, and these increased costs would be passed on to

the consumer through higher prices for hearing aids, if the firm

intends to stay in business. She went on to say that the impact

would be particularly important in the hearing aid industry where

it is already more costly to reach the hearing-impaired consumer--
. a very select audience. Advertisements containing such disclo-
sures would tend to discourage this frequently hesitant consumer
even more from seeking assistance. If this turns out to be the
case, she will recommend to her advertising clients that, if they
are required to spend their advertising dollars in telling poten-
tial customers that their products won't help them, then they
should skip advertising altogether.l5

John Kojis, President of Maico Hearing Instrument Company,
said that the responsibility placed on manufacturers for "co-op
advertising" which might violate rule provisions woculd be impos-
sible to live with and would result in the industry's halting
this form of advertising. Tr. 1985.

In short the manufacturers say that restrictions on adver-—
tising will result in reduced advertisini, less effective adver-
tising, and fewer sales of hearing aids.l®

HAIC was also disturbed about the effect of the provision
that would require prior written consent for house calls to be
made by dealers. R-3-3983. It said that such a provision will
discourage such calls by dealers and will deter many from making
them in the future. R-3-3984. Onz industry representative esti-~
mated that this provision alone would result in a reduction of
90% in home sales.l?

The biggest concern of tne manufacturers with respect to
the economic impact © oposed rulie i1z the potential effect

} T
of the buyer's right to cancel. HAIC pointed out in its written

> uth Lesko, President, Lesxo, Inc., an agency use

15 Ruth Lesk P dent g sed by
Radioear Corporation, Tr. 7197-98. This testimony was sup-
ported by that of Richard Fechheimer, Senior Vice President,

er
Grey-North Advertising, Inc., an agency used by Beltone,
Tr. 6968, 6970, 7010; ©Lee also James H. Johnson on behalf
of HAIC, Tr. 2298.

16 HATIC R-3-3983. Lesko, XNote 1%, supra

17 Myron M. Samole, Not
shared the view that the provision 1
home sales. See, 2.g9., John Kejis, Not
see generally Section 3 of the record,

2 9, supra at
S

Ex]
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‘omment that only a slight decrease in sales could have a measur-
:ble impact on the unit cost of production, and it predicts that
~he negative impact of the buyer's right to cancel on consumers'
winds will have this result. R-3-3981, 3986. The right to can-
-2l will also result in increased numbers of returns of hearing
:1ds which have been tried out but not purchased by consumers.
These "returned" aids will have to be tested by the manufacturer
in order to ascertain if they are in proper working order and
any troubles found will have to be corrected necessitating in
some instances replacement of internal parts or external cases.
Then the returned aids must be suitably marked and placed in the
distribution channels a second time. HAIC estimates that these
refurbishing activities will more than double the initial cost
¢f producing the aid, and on top of this the reconditioned aid
will then have to be sold at a reduced price, providing less
revenue than would be obtained from the sale of a much less
costly new aid. R-3-3986-87.

HAIC goes on to express the fear that the predicted decline
in sales accompanied by increased costs will particularly weaken
the position of small or marginal manufacturers making it impos-
sible for them to remain in business; the end result of their dis-
appearance then will be an increased concentration of the industry
in the hands of fewer business concerns. R-3-3987-88.

Robert Baesemann, an economist,18 testified in support of
the HAIC position. He predicted that the ultimate costs of the
right to cancel would be assumed primarily by manufacturers due
to their larger sizes, as opposed to the size of retail dealers.
Thus the manufacturers may be expected to "buy" back the returned
aids from dealers at a compensatory price that will operate to
eventually increase the overall cost of all aids to the dealers
in the process. Tr. 7318-21.

Dr. Baesemann said that, if there is a viable market for

.sed aids, the cost of such returns to the manufacturer would

be equal to the cost of production, plus the cost of refurbishing
the return, plus the distribution costs of both these operations.
"he net cost then would be the gross cost less the price the used
ald brings on the market. However, if the aid could not be sold,
as he predicts will be the case, the manufacturer will simply
dispose of it without attempting to recondition it or to sell it
& second time. In that event the cost of the return to the manu-
facturer will be the wholesale cost of the aid. R-10-5148.

As this is what 1s likely to occur and, as the charges paid by
the consumer for the privilege of returning the aid will not pay

'8 Ph.D., Assistant Professor of Economics, Graduate School
of Management, Northwestern University, Tr. 7316-7422.
Dr. Baesemann's prepared statement is included in the rec-
ord as Document 104D in § 10 at pp. 5146-56.
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the full cost of the return, the balance of such cost will be
treated as a "selling cost," which will increase with volume and
be ultimately distributed over the entire user population.
R~10-5149,.

Dr. Baesemann predicted that the foregoing process will oper-
ate to raise increased barriers to entry into the industry as
2xisting dealers and manufacturers will necessarily establish
closer ties in order to minimize the costs of returns; at the
same time, dealers will tend to reduce the number of lines they
carry in order to also reduce the number of return arrangements
they must maintain to satisfy the individual requirements of dif-
ferent manufacturers. Thus a new or smaller manufacturer will find
it difficult to place his products with dealers. R-10-5150-51.

A second consequence of the rule's operation he said, would
be the creation of additional uncertainties in the industry result-
ing from the existence of and potential use by customers of the
right to cancel. These uncertainties will cause all firms to
reduce output in order to lessen their exposure to such additional
risks--the more aids they sell the greater the return risk to them.
This output reduction will serve to diminish the supply of hearing
alds and increase costs accordingly. R-10-5150. As small firms
will presumably be more negatively impacted by such risks than
the larger firms will be, they will thus tend to decrease their
sales and attendant production to a greater degree than will the
large firms--~this too will serve to produce increased market con-
centration and a rise in prices. R-10-5152.

A somewhat different view of the probable economic effects
of the buyer's right to cancel was offered by Dennis Murphy,
Ph.D., an FTC Staff Economist, in a written rebuttal statement.
R-13-2060~73. Dr. Murphy agreed that the cancellation privilege
may increase producer costs and ultimately prices also, but this
requires one to assume that the dealers will not be able to sell
the used (returned, refurbished) aids, that the demand for hearing
aids will not increase in the future, and that manufacturers and
dealers will not alter their marketing practices. Dr. Murphy did
not agree with the pessimistic predictions. R-13-2062. Neither
did he think that smaller firms would decrease production in order
to protect themselves from random revenue losses. He said that
small firms could expect larger returns during certain periods,
but that these would be countered by periods during which returns
would be relatively low. He does not believe that economic theory
is developed to the point that would permit the confident predic-
tion of small firms' reaction to the rule's operation in the man-
ner suggested by Dr. Baesemann. He would expect instead that the
manufacturers who do not now offer return privileges would be com-
pelled to do so but that, at the same time, they would increase
their efforts to insure that hearing aids were scld only to those
persons most likely to benefit from amplification under normal
and actual conditions of use. Such efforts might well include
the tempering of their currently-used promoticnal claims in an
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artempt to prevent consumers from forming unwarranted expecta-
t.ons and an increase in the supervision of the sales practices
>t their dealers. R-13-2064.

Dr. Murphy also did not agree with Dr. Baesemann's assump-
c:on that the used hearing aid market would be saturated by the
irncreased supply of returned aids. He accepted the industry's
issumption that the average age of hearing aids at the time of
trade-in is 3.2 yearsl?, but he said it would be unlikely that
a consumer would value such an aid as highly as a modern recon-
jitioned aid which had been used for only 30 days or less. He
nointed to other evidence in the record which indicated that only
3 sliaht effort has been made to develop a used hearing aid mar-
<et.20 Rr-13-206.

To counter Dr. Baesemann's predictions regarding the return
privilege's potential effect on new or small manufacturers, Dr.
Miurphy pointed to the example set by Starkey Laboratories which
though a relatively new entrant into the manufacturing sector
of the industry according to Dr. Baesemann, now has 2,000 dealers.
Tr. 7317. Starkey has been able to garner a 2% market share for
itself and, for several years now has offered a 60-day trial
period, with satisfaction guaranteed, at no cost to the customer.
R~-13-2065, 2074. Ralph Campagna, President, RCI, Inc., noted
that custom earmold, all-in-the-ear hearing aids are offered on
a 30-day trial basis by most manufacturers. Tr. 2658.

Dr. Murphy also disputed the practical significance of the
costs and procedural difficulties a dealer might have in return-
ing an aid to the manufacturer at the conclusion of an unsuccess-
ful trial period. These would be unlikely to be serious obstacles,
ne sald, as manufacturers would minimize dealers' problems while

19 Statistics set forth in the National Hearing Aid Journal
show that the average hearing aid user trades for a newer
model at intervals of 3.4 years, R-10-6434.

20 John Fennema, a Maryland dealer suggested that a market
for used aids could be developed by offering them at a
discount of about $50, Tr. 1749; The Minnesota Hearing

Aid Society reported that 27% of the consumers surveyed
reported a willingness to buy a reconditioned hnearing aid,
R-8-1310; See also letter from Joseph B. Chaiklin, Pro-
fessor of Audiology, University of Minnesota, R-8-3647.

Dr. William Lentz, 1n a rebuttal submission said that the
contention that there was not a market for used hearing
alids was without foundation. He said the many requests
to dealers for used aids for perscns who could not afford
new ones exceeded the supply, R-13-1972.
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it must be remembered that we are talking about the return of
perhaps 4 or 5 aids a month. R-13-2067. It might be added that
none of the dealers who testified at the hearingc complained of
any procedural difficulties they have had in returning hearing
alds to manufacturers.

Perhaps the best rebuttal to the claims that the proposed
rule will result in fewer sales and will have dire economic
offects on manufacturers lies in the fact that there are vast
numbers of the hard of hearing who are capable of wearing hearing
aids and of receiving significant benefits from them but do not
as yet have them.2) 1n other words, there is a potential demand
for hearing aids that far exceeds the numbers presently being
manufactured and sold. While fair and nondeceptive advertising
might make it somewhat more difficult to reach this group of per-
sons than would be true if the type of misleading and deceptive
advertising described and depicted in this record were used,
the potential market is there and should be developed. A second
rebuttal point is provided by the evidence in the record which
indicates that the offering of a trial rental period--the equiva-
lent in most respects to the buyer's right to cancel--has previ-
ously resulted in increased sales and is considered a successful
marketing technique by those who have used 1it.

More realistic advertising should have the effect of making
it more likely that consumers will accept the limited benefits
which amplification can provide. Certainly, if the purchased
hearing aid does not provide the benefits claimed in the adver-
tising, the consumer will not be satisfied with the device and
will be more inclined to return it.24 Using statistics provided
by HAIC, those consumers who are examined by audiologists prior
to fitting and purchase, or whose dealers provide them with trial
rental periods may be expected to have a return rate of only 4.5%
(median rate for all returns estimated by 26 witnesses).25 If the

21 gee, e.g., David Barnow, a former Beltone official and for-
mer president of HAIC, who said that fully 75% of the hard
of hearing are in hiding, Tr. 1631.

22 See, e.g., Leonard W. Finkel, Legal Research & Services for
Iaerly, Tr. 4445-46; see also Part III of this report.

23 John J. Fennema, Note 10, supra at 1747.

24 See, e.g., Mary Burke, audiologist, Tr. 6409, 6414.

25 sSee HAIC rebuttal submission, affidavit of Eleanor Goddard
May, Associate Professor of Business Administration, Colgate

Darden Graduate School of Business Administraticn, University
of Virginia, R-13-2227.
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rule results in more careful and appropriate fittings and a ces-
sation of the unfair and deceptive sales and advertising practices
documented in the record, it would not be unreasonable to expect
that this type of median would be experienced by most manufactur-
2rs with respect to cancellations. Such a rate of return is not
large enough to impose an economic hardship on manufacturers of

hearing aids.

C. Economic effect on dealers. The provisions of the proposed
rale which seem most likely to have an economic impact on hear-
ing aid dealers are the same as those identified in the preced-
ing section as having an economic impact on manufacturers. Like
the latter group, retailers see the proposed rule's effects as
including reductions in sales, increasing costs, and eventually
higher charges fcr hearing aids.26 particular concern was
expressed over the provisions which would require prior written
consent for visits to the potential customer's home and which
would provide the buyer's right to cancel.Z27

The various advertising restrictions that would be imposed
by the rule are objectionable to the dealers because of their
anticipated limitations upon advertising in general and upon
comparative advertising in particular. These limitations, they
say, will restrict competition and reduce the ability of dealers
to provide consumers with the information required to make an
intelligent purchasing selection from among the many hearing aids
available on the market. They add that the rule provisions will
actuallg provide an economic disincentive to technological devel-
opment . 28

The prior written consent provision for home-sales visits
is objectionable to dealers as they believe it will discourage
the activities of those hearing aid specialists who are willing
to provide "in-home" services. These services are said to be of
particular benefit to the elderly and to those who do not have
ready access to transportation.2? Some hearing aid dealers
report that they make only a few house calls, and these are
always made in response to invitations, primarily to assist the
sick or shut-ins.

26  NHAS, R-3-3688-89.
27 1d. at R-3-3585-90 and R-3-3688-94.
28 1d4. at R-3-3621-29.

29  Paul Burris, Manager, Professional Services, Dahlberg Elec-
tronics, Tr. 2499.

30 see, e.g., Otto Butz, Tr. 6623, €030; Fennema, Note 10, supra
at 1753; John H. Payne, Tr. 9227.
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In discussing the activities of one of his employees who oper-
ates in rural Illinois and who makes home calls, W.F.S. Hopmeier
said that all such calls were arranged by prior telephone contact
and invitation. He reported that the requirement of prior written
consent would impose an unnecessary encumbrance upon hHome-sales
operations and would impede the rendering of services to the hard
of hearing in rural settings. Tr. 3340-41. Mr. Hopmeier noted
that the gross 1975 sales of the individual whose operation he
described was only $25,000 while the employee's earnings amounted
to only $6,417 before taxes. HX-51, p. 6.

Another dealer, DuWayne Tremmel, said that he announced pro-
spective visits to homes by means of letters stating that he would
be in the prospective customer's vicinity on a certain date and
expected to stop by the home at a stated time to discuss the
individual's hearing needs. He did not consider such calls to
be unannounced {Tr. 8255) but he felt that requiring advanced
written consent to make such visits would pose problems for both
consumers and dealers. Tr. 8359. He noted that the provision
would result in fewer calls in a given locality thus increasing
the cost of calls that are made, and probably also making it nec-
essary for a reduction in his staff. Tr. 8359.

Serious coucern about the effect of the prior consent provi-
sion was voiced also by Neil H. Offen, Senior Vice President and
Legal Counsel, Direct Selling Association. After stating that
his Association included no members of the hearing aid industry
and that the dollar amounts of in-home hearing aid sales were
insignificant, (Tr. 1480), Mr. Offen said that the practical
problems involved in actually obtaining written consent would
result in considerable expenditures of time and resources, (Tr.
1515), and reduce the number of sales contacts and demonstrations
outside fixed business locations. The result would be reduced
sales and less competition. Tr. 1483.

It is appropriate to note that the recent FDA hearing aid
regulation prohikits dispensers from selling hearing aids unless
the prospective users present statements from licensed physicians
indicating that their hearing losses have been medically evaluated
and that they are candidates for amplification.3l Although this
requirement may be waived by patients who are 18 years of age or
older,32 it can be expected to have a considerable effect upon
unannounced and surprise sales presentations of hearing aids in
the home. Presumably the dealer would first have to arrange for
the patient to receive a medical evaluation before he could final-
ize the sale. Together the advance consent provision of the pro-
posed rule and the FDA regulation can be reasonably expected to

31 21 c.r.R. 801.421(a)(1), 42 Fed. Reg. 9296.

32 14. at 801.421(a)(2).
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oroduce a considerable decrease in the numbers of in-home sales
of hearing aids.

A significant reduction in the sales of hearing aids out-
3ide the seller's place of business would have a serious impact
on those manufacturers and their associated dealers who currently
nake a large number of such sales. For example, evidence 1in the
secord indicates that out of Beltone's 1972 sales, 64% were
'outside" sales; in 1973, the figure was 61.6%; and in 1974, it
was 60%.33 Another company informed its dealers that 75% 05
cheir sales would be made outside their places of business.34

Like the manufacturers, the dealers see the provision of a
buyer's right to cancel as having the most serious impact upon
cthem. NHAS said in its comments that the overall effect of the
right to cancel would be to raise the price of hearing aids and
related services, impair the quality of the delivery system, and
promote economic concentration in the retail sales market
R-3-3694.

The reduction in sales will result in part from the psycno-
logical problems experienced by the characteristics of the hard
of hearing. The availability of an absolute right to cancel will
foster indecision, will encourage those who could benefit from
hearing aids to forego rehabilitation efforts, and will cause them
"to flee from all help" that could be provided by amplification
and lapse back into the "false comfort" of their disability,.
R-3-3687-88. To guard against the expenses entailed in frequent
cancellations which may occur, the seller will have to raise
prices in order to provide a cushion or protective buffer for
himself since the proposed cancellation charges will not ade-

quately compensate him for the increased costs or lost profits.
R-3~3688-89.

The dealers do not believe that they will be able to sell
a significant number of used hearing aids and that, as a conse-
guence, many of the returned devices will remain unsold. Even
those dealers who may be able to sell returned aids must expect
that the profit from such sales will be less than from sales of
new aids. R-~3-3689-90.

NHAS points out that dealers' selling and overhead expenses
vary with the volume of their respective businesses. Based on
one survey, the Michigan State Auditor found that, for dealers
who sell less than 125 aids, these expenses amount to $80 per

unit. For dealers selling 125-300 aids, such expenses amounted
to $119.15 per unit.

?3 gee Staff rebuttal submission, R-13-2034.

4  See Staff rebuttal submission, R-13-1145-46.
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The range of gross profits varied from $139.35 to $277.96.35
Jecause of such differences, some dealers will be forced to raise
thelr prices.

The dealers who are inadequately compensated by the cancella-
~ion charges provided in the rule section and who cannot, for
competitive reasons pass their increased costs on to their cus-
romers, will be forced out of business. This, it is said, will
esult in increased economic concentration in the marketplace
and in reduced price competition. R-3-3691.

At present many dealers include the costs of counseling and
other services in the price of the hearing aid. It is predicted
that the proposed rule will force some of these dealers to state
these charges separately and this, too, will result in higher
costs. The right to cancel will also encourage dealers, 1n a
cost saving measure, to reduce the risk of loss involved with
patients who show some adjustment difficulties by limiting the
time they spend with such individuals. They may also attempt
to avoid making sales to those who seem to present a greater than
average risk. R-3-3691-92.

NHAS thought that the emphasis on the right to cancel also
would tend to penalize reputable dealers who render competent
counseling services to their customers while tending to reward
those dealers who seek final sales at one-time meetings. The
right to cancel would also cause 1increased emprhasisS to be placed
on high volumes of one-time product sales and less emphasis upon
counseling and repeat business from satisfied consumers. R-3-3693.

The foregoing predictions of NHAS were sharply challenged
by other participants in the proceeding. 1In a written submis-
sion on behalf of the National Council of Senior Citizens,
David M. Resnick, pointed out that dealers often charge the same
markup when the purchaser buys one or two aids when it seems obvi-
ous that two aids would not require twice as much counseling or
instructions as one would. He suspects that the real reason
dealers currently lump all of the costs into the price of the
hearing aid is to conceal the fact that the counseling and after-
sale services do not amount to much. R-10-510. Indeed, it 1is clear
from many of the consumer complaints in section four of the writ-
ten record that too often such after-sales services are a fiction.

Paul B. Ginsburg, an economist, also did not agree with the
NHAS predictions. He thought that the dealers who will be hurt
by the right to cancel are those who do not offer trial return
privileges at the present time and who will lose the profits they
once gained through their exclusive franchises, buyer ignorance
and the like. Tr. 4630-31. He said that dealers will still be
permitted to profit under the proposed rule on the salie of

3% NHAS, R~3-3690, n.160.
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srreries and earmolds., Therefcre, the oniy loss 1o ¢t
tosts whilcoh appear not to be covered by the cancell
30 would incluade some labor, the 1nventory Ccarrying charge
ibout 1% psr month, and the cost discount allowed when the
21 aid is sold. Professor Ginsburg said tnat it shouid pe
nembered that in many cases the manufacturer 15 willing to pay
~» cost of refurbishing the aid so the dealer will oDe left only
¢ ~ecoup the discount, and, the rental fee would seem sutficlent
i cover tnis. In his area, the discount on the sale of 3 used
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amounted to about $25

The American Speech and Hearing Association also guestioned
costs which dealers typically cited in justification of a
-400% markup. R-10-1692. It said that free service calls
free hearing tests are a myth and that Section 440.7/3) of
rule would prohibit the future use of such spurilous repre-
Specifically, 1t noted that many dealers offer
scounts of about $50 to buyers referred by physicians or audi-
pgists. This suggests that dealers are charging about $50 for
"free" hearing tests and home visits. R-10-1693. ASHA also
1d that the actual economic effect of the rule, taking into
count these and other circumstances, would be minilimal, and that
21ims that the rule would put the dealer cut of business cannot
sustained. R-10-1696.

el

Industry representatives also predicted that tne right to
ncel would encourage dealers to carry only one line of hearing
is 1n order to minimlze problems assoclated with returns--the
~ti-line dealer would incur greater costs than would a single
e dealer .36

-

The likelihood that the buyer's
decreased sales was disputed by those who contended it would
zually result in increased sales. For example, Dr. Earl R.
rford testified that after his clinic adopted a trial policy,
re alds were sold as the clinic personnel became more liberal
recommending that persons trv hearing aids.

right to cancel would result

Despite the industry contentions to the contrary,
ght to cancel provision in the proposed rule differs little
nom the trial rental period already offered by so many dealers,
ther on their own initiative or because of pressure upon them

the buyer's

fro

m audiolegists and otologists who

refer patients to them for

34 See, 0.3., Robert Briskey, Beltone Electronics Corporation,
Tr. 7331-32.
37 Professor of Rudiology and Director, Division of Hearing

and Specocn Vanderbilt University Medical

Tr. 150,

S5clences, ty School,
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tzings. As these dealers did not report that the trial rental
riod has had an adverse economic effect upon them, and as some
v2 actually experienced increases in their sales, the record

23 not support the conclusion that the buyer's right to cancel
culd have an adverse effect on hearing aid dealers generally.38
~waver, in the case of the dealer who uses high~pressure tactics,
o does not properly fit his customers, or who fits his custom-
:s with aids they do not need, there seems to be little doubt
tt.at the buyer's right to cancel will operate to his economic
prejudice.

Ey s

e

(g 1Y)

]

The belief that the cancellation right will encourage high-
pressure selling, reduce counseling efforts, and cause dealers
to reject doubtful candidates is suspect. In fact, it would
szem much more likely that a dealer would exercise greater care
in fitting a customer, would seek to become more effective in
giving the necessary instructions and counseling on use techniques
in order to preserve his sales, and would thereby encourage the
buyer not to exercise his right to cancel. It should be noted
that Section 440.6 of the rule would permit the dealer to extend
the trial if he wishes to do so.

D. Economic effect on consumers. To the extent that the pro-
posed rule will cause a cessation of the deceptive and unfair
practices now used by certain industry members to sell unneces-
sary or inappropriate hearing aids to consumers, it will provide
consumers with significant economic benefits. 1In the absence

cf detailed statistics which would permit one to assess the num-
ber of sales attributable to such practices, it is impossible

to quantify a dollar estimate of the savings that will be
afforded. Nevertheless, the record in this proceeding shows
~hat a significant number of such abuses occur, and that a sig-
nificant number of consumers are sold hearing aids from which
~hey do not derive any significant benefit.3 It follows that
~he rule will have a substantial and favorable economic effect
nn those consumers.

Two provisions of the proposed rule seem to have the great-
ast potentiel for favorable economic impact on consumers gener-
ally. These require prior consent for calls to be made in the

38 John J. Fennema Note 10, supra at 1747; John Kuptz, Tr. 5642;
Otto Butz, Note 30, supra at 6621.

39 See, e.qg., J. Schein, and M. Delk, The Deaf Population of

the united States. Silver Spring, Maryland: National
Association of the Deaf in Cooperation with the Deafness
Research and Training Center, New York University, 1974,
Table VIT.S5, p. 121 (ASHA, R-10-D~57-Exh. No. 9.
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¢ sme or outside the seller's place of business and the provision
a buyer's right to cancel hearing aid sales. They will be
citecussed 1in that order.

In theory at least, the consumer receives an economic bene-
't when a seller visits his home and fits a hearing aid there
.nce 1t makes it unnecessary for him to undertake a trip or
"ios to the seller's place of business. The economic benefit
ies in the savings in time and transportation costs for the con-
imer, and indeed it may even be impractical or impossitle for
consumer to make such a trip at all.40 Therefore, if the
~oposed rule provision makes it impracticable for sellers to
make such visits, certain consumers will be deprived of this
economic benefit. This 1is unlikely to occur, however, since
many sellers apparently do not solicit business which requires
outside calls, but will pay such visits to a home or hospital
only upon request.

*() O m R e

The foregoing economic benefit must be also balanced against
tne detriments of many of the in-home sales of hearing aids which
are characterized by high-pressure tactics, and which often result
in the consumer's purchase of an unnecessary or improper hearing
2id.42 1To the extent that the rule provision would inhibit or
orevent sales of this nature, the consumer who might otherwise
be victimized by this sort of transaction will benefit. 1In short,
the consumer who wants a dealer to visit his home can issue an
invitation to that dealer to do so, and probably it will be
accepted. The consumer who does not want a dealer to visit his
nome and does not want to be subjected to the sales tactics that
are frequently incident to such visits, can simply refuse to sign
the prior consent without being subjected to the embarrassment
»f turning the dealer away at the door.

Thus the buyer's right to cancel provision has perhaps the
g3-eatest potential of providing consumers with a significant
2conomic benefit. The fact that this benefit may be realized
only at a price, 1i.e., some slight additional cost for hearing
31ds and services relating to the selection and fitting of such
d=vices, 1is not a sufficient reason to forego this 1mportant
nanefilt.

47  DuWayne Tremmel, a hearing aid dealer, Tr. 8320; NHAS,
R-3~3585~-87; Paul Burris, Manager, Professional Services,
Dahlberg Electronics, Tr. 2499.

DuWayne Tremmel, id.; John H. Payne, Note 30, supra at 9227
John J. Fenn2ma, Note 10, supra at 1788, o
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The purchase of a hearing aid involves a substantial finan-
cial commitment on the consumer's part. The approximate average
hearing aid cost of $350 is the equivalent of more than 1.4 times
the monthly income of one-half of th>se over-65 persons who live
alone or with nonrelatives.43 g(nfortunately, the purchaser of
a hearing aid does not fully realize the difficulty of determin-
ing, prior to the purchase, whether or not the aid will provide
him with the benefits he expects. He is, in effect, gambling
a relatively large sum of money in the hope that the device will
actually improve his ability to hear.

The amounts of consumer expenditures for hearing aids, using
the 600,000 production figures provided by HAIC45 and the average
cost of $350,46 exceeds $210,000,000. Again, using the estimated
4.5% return median provided by an HAIC witness, 47 the consumer
losses, assuming no right of return privilege is afforded, would
amount to $9,450,000 per annum. It must be recalled, too, that
the median figure of these returns is based on returns by those
customers who presumably had been subjected to fairly comprehen-
sive audiological examinations prior to their purchases of hear-
ing aids. 1In addition, it must be kept in mind that many of these
purchasers did have the right to return their aids and receive
refunds therefore under the trial rental plans offered by some
dealers; however, these figures do not include the unknown num-
bers of consumers who purchased their aids from dealers who
offered no right of return or from dealers who sold them aids they
did not need or from which they received no significant benefits.
Taken together and 1in the light of these considerations, it 1is
reasonable to assume that consumers have spent many millions of
dollars for hearing aids that did them no good and for which they
could not get purchase price refunds. The buyer's right to can-
cel would thus afforded a great number of consumers with the oppor-
tunity of restricting this kind of loss, incident to the purchase
of a useless hearing aid, to the amount of the cancellation charges
authorized by the rule, or, approximately $60 per hearing aid.
Assuming the 4.5% return rate is appropriate, the savings to con-
sumers would be $9,450,000 minus $27,000 (representing the cost
to consumers of the returned aids) or $9,423,000. These savings

43 paul B. Ginsburg, on behalf of National Council of Senior
Citizens, R-10-429-30.

44 14.

45 See Notes 4 and 5 supra.

46 See Note 9, supra.

47 gee Eleanor Goddard May, Note 25, supra at R-13-D93-5.
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ire so great that they overwhelmingly outweigh the possible losses
0 consumers resulting from increases in the price of hearing aids

and accompanying services.

It is indeed probable that the right to cancel will have
2ven a more far reaching economic impact than can precisely be
sredicted at this time. It may cause a substantial change in
~he current system of hearing aid delivery. The right to cancel
will lessen any incentive a dealer may have to sell unnecessary
hearing aids or to be careless in the fitting of aids, for he
may expect to have them returned if he errs in these respects.
Thus if the dealer exercises greater care in the dispensing of
aids, the overall return rate may fall below the currently sug-
gested median of 4.5%. There are many consumers who can benefit
from the use of a hearing aid and many of these will present no
unusual adjustment problems provided they are fitted with appro-
priate instruments in the proper ear. It is the group which
would seem to offer the greatest opportunity for the dealer to
reduce his return rate through proper fitting.

There is also the possibility that the right to cancel will
encourage dealers to refer more of their potential customers to
physicians or audiologists for prefitting examinations and evalu-
ations, or to even refuse to fit persons who have not previously
undergone these procedures. This, too, should have a considerable
impact on the return rate and provide a corresponding economic
benefit to consumers as it would serve to screen out those who
simply cannot, for one reason or another, receive a significant
henefit from a hearing aid.

£. Summary of findings and conclusions.

1. Findings. The evidence in the record shows that the
oroposed rule will have important economic effects on the hear-
ing aid delivery system. These effects will be felt by hearing
aid manufacturers, dealers, audiologists, physicians, and con-
sumers. As might be expected, such effects will be considered
to be favorable in some respects and objectiocnable in others,
depending upon the views of recipients of those effects.

In 1975 approximately 600,000 hearing aids were socld to
dealers at an average unit cost of approximately $100; these
in turn were sold to consumers at an average unit price of $350.
Most manufacturers have made provisions for the return of aids
ased in the trial rental programs which are now offered by many
dealers, and will either replace such ails with new devices at
a relatively nominal charge or will reccrdition the returned aids
for the dealer at no additional charge.

The average hearing aid dealer sells about 100 aids per
year, with higher volume outlets selling around 500 units or
more. Dealers who restrict their sales to customers who have
been previously examined by physicians or audiologists and have
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to--n found to be suitable hearing aid candidates, can and ao
¢1.rge less for hearing aids with the expectation of making a
- -fit, than can dealers who engage in their own testing and
¢:laating procedures. In fact, the majority of dealers will
ci‘er a discount from the suggested retail price to consumers

wi: are referred to them by audiologists.

The compliance provisions of the proposed rule will impose
sor2 recordkeeping and other requirements on sellers of hearing
@#.3s. These do not appear to be significant, nor do the admin-
:5trative costs entailed in returning hearing aids to manufac-
vurers for replacemen* or reccnditioning appear to be so great
as to justify separate or detailed consideration.

The various constraints on advertising contained 1in the
sroposed rule, i.e., prohibitions on certain representations
ind affirmative disclosure requirements, will serve to increase
sdvertising costs to some extent and in some cases may discour-
3¢ advertising generally. In assessing these potential results,
'~ 1s pointed out that the provisions of the rule, if promulgated,
~111 affect all advertisers equally, except to the extent that
:n advertiser may have frequently and habitually engaged in the
ype of advertising that will be prohibited or curtailed by the
“ule provisions. In these circumstances 1t can be expected that,
inlike a cease-and-desist order addressed to only one advertiser,
rne rule will place all advertisers on an egual footing #nd thus
:revent several of them from receiving a benefit by way of the
“arstraints placed on a competitor. Therefore, the economic
inpact will be equally distributed among all advertisers and the
2fftect of these provisions on costs will be less than would other-
~i152e be expected. 1In other words, those who wish to advertise
~#111 devise ways to do so in an effective manner in spite of and
.1 compliance with the provisions of the rule.

Section 440.7(b) of the proposed rule requiring that sellers
2btain the prior written consent of a potential buyer for a visit
o the buyer's home or place of business will serve to reduce
~ne numbers of outside sales of hearing aids. The ecconomic bene-
tits of outside sales to consumers that presumably will not take
nlace because of this provision must be balanced against the eco-
tomic disadvantages incurred by those consumers who have been
30.d unnecessary hearing aids or who have been improperly fitted
#1ith hearing aids in the course of such visits. When this bal-
ance 1s struck, it would seem from the evidence in the record
rhat the curtailment of unannounced and uninvited solicitations
ruzside sellers' places cof business is more than justified. How-
ayer, this provision will result in a decrease in such sales,
ind thus will operate to the prejudice of manufacturers and deal-
2rs whose overall transactions include a substantial percentage
2f these sales.

The buyer's right to cancel provision has the greatest poten-
tial of providing economic benefits to consumers as it will permit
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i nose who have purchased hearing aids which do not significantly
sprove their hearing to recoup a substantial amount of the pur-
qase price. It is probable that the major costs associated with
1e reconditioning or replacement of returned hearing aids will

» borne by the manufacturers with the expectation that they will
‘timately be passed along to the dealers and to consumers. The
icunt of these costs cannot be accurately predicted although
ncrnased efforts to sell reconditioned aids to those who cannot
“ford to purchase new ones could and should result in an increased
irket for used aids that will diminish such costs.

B b o Y e

The costs to dealers resulting from the buyer's right to
cancel will serve to make them more cautious in seeing to it that
arnecessary hearing aids are not scld and in exercising greater
care in the fitting of the appropriate aid to the individual con-
sumer. This may result in increased participation in the hearing
nealth care delivery process by audiologists and physicians.

This should also result in screening cut those who cannot benefit
from a hearing aid and in enhancing the prospect that those who
zan profit from the use of a hearing aid will be correctly fitted
with an appropriate aid.

The right to cancel will have the most unfavorable economic
impact on those dealers who have made it a practice to attempt
tc sell one or more hearing aids to all of the hard of hearing
rhey contact without regard to the needs of the individual and
without regard to the likelihood of successful results.

2. Conclusions. The proposed rule will not have an unfavor-
1ble economic effect on manufacturers generally. It should not
make 1t more difficult for a manufacturer to enter the market
3r to compete successfully with other manufacturers. It will,
an the other hand, have an unfavorable economic impact upon those
manufacturers and dealers who have concentrated their efforts
apon outside sales. It seems that the number of such sales will
decrease thus making it necessary for these manufacturers and
dealers to redirect their efforts toward increased "inside" sales.

For the conscientious dealer who makes a genuine, honest,
and forthright effort to identify customers who will benefit from
the amplification provided by a hearing aid and who will develop
the capabilities and skills necessary for proper selection and
fitting of hearing aids, the rule should not have an unfavorable
impact, regardless of the size of his dealership or the volume
of his hearing aid sales. For the dealer who has expended his
principal efforts in outside sales, who has sold unnecessary or
inappropriate hearing aids, or who has improperly fitted the hear-
ing aids he has sold, the rule will have serious economic effects
and, if he is to survive in the marketplace, drastic changes will
nave to be made in his methods of doing business.

274



The economic effect of the proposed rule on consumers will
oe generally favorable. It is probable that the prices consumers
vay for hearing aids, examinations, and other services associated
#ith the fitting of devices will be increased to some undetermin-
iixle but slight extent. However, any such increases will be more
tihan offset by the benefits that will be received by those who
formerly would have purchased hearing aids from which they derived
a¢ significant benefits and who will, by virtue of the rule, be
in a position in the future to recoup a large part of the purchase
orice. Because the rule drastically reduces the cost to a consumer
ii he tries an aid for the first time, or if he tries another aid,
nany who were previously reluctant to risk a large financial 1loss
w1ll now be willing to try a hearing aid for the first time, or
toc try a second or newer aid. Certainly, this will stimulate
sales. Secondly, all consumers will be economically benefited
oy the more careful examination and fitting technigues that
dealers will be forced to adopt in an effort to reduce the number
of sale cancellations.

Finally, the rules of the game of "hide-and-seek" in this
industry will be changed to some extent. If a hearing-impaired
person prefers to stay in hiding, that is his right. If he
does, this will decrease sales to some extent. Rut hucksters
have no constitutional right to seek and ferret out reluctant
consumers with deception and trickery under the misquided
impression (or excuse) that this is the only way to "help" the
obstinate and socially withdrawn potential consumer. Manufac-
turers, dealers, and their salesmen will have to rely on a more
nonest and forthright form of advertising to inform consumers
of the potential benefits of their products. Free trials, or
trials with slight risk of loss, will bring many potential
consumers "ocut of hiding." Therefore, with an improved approach
oy industry to "seeking out" and "educating" consumers, the
rule should stimulate sales in the long term and should not
result in any significant reduction in sales of hearing aids
to those who can derive significant benefits from them.

Presiding Officer

August 1, 1977
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"£DERAL TRADE COMMISSION
[16CFR 440 ]
HEARING AID INDUSTRY
Frunosed Trade Regulation Rule; Notice of
Proceeding

antice is hereby given that the Federal

s4e Commission, pursuant to the Fed-
Trade Commission Act, as amended,
TE.C. 41, et seq., the provisions of
far; I Subpart B of the Commissioir’s
sro-edures and rules of practice, 18 CFR
1.7, et seq., and section 553 of Subchap-
tar I, Chapter 5, Title 5 of the U.S. Code
s A¢miaistrative Procedure) has initi-
atedt a proceeding for the prounulgation
«f 2 Trade Regulation Rule for the Hear-
g Aid Industry.

In accordance with the above notice
+he Commission proposes the following
Trade Regulation Rule and to amend
Subchapter D, Trade Regulation Rules,
*hapter I of 16 CPR by adding a new
Part 440
PART 440—PROPQSED TRADE REGUILA-

TION RULE FOR THE HEARING AID
INDUSTRY

Hde

240 1 Preamble.

446 7  Definitions.

4403 PForm and manner of making re-
quired disclosures in television. ra-
dio and print adverti-ements.

40 Buyer’'s right to cancel.

*
4405  Leases or rentals.
440 8 Seller may grant greater rights.

2407  Seiling technigues.

%403  Prohibited representations concern-
ing hearing aid seliers.

4403  Prohibited representations concern-~
ing hearing alds.

44C 10  Advertising representations that
muat be qualifled.

440 11 Required disclosures concerning tel-
ephone options.

440 12  Necessary stens to Insure compliance
with this Part.

44 1 Record mu..nienance and retention.

4 14 Effect on prior Federal Trade Com-

miszion actions and on Stats ilaws
and ordinances of State politicad
subeivisions,

\ITHORITY . 38 Stat. 71T, as amended (13
T5.C. 41, et seq. )

§ LD.1  Preamble.

in connection with the advertising,
promotion, offering for sale, sale, mar-
keting, or distribution of hearing aids in
or affecting commerce, as ‘‘commerce”
is defined in the Federal Trade Com-
mission Act. it is an unfair and decep-
tive act or practice and an uniair
mothod of competition within the mean-
ir.gs of sections 5 ana 12 of that act for
any seller to fail to comply with the fol-
lowing provisions of this Part.

§ $40.2 Definitions.

For the purposes of this Part the fol-
lowing definitions shall apply:

{a) “Hearing aid.” Any wearable in-
s:rument or device designed for, offered
for the purpose of, or represented as
aiding persons with or compensating for
irapaired hearing.

th: “Sale” or “purchase” A sale of
purchase, or lease or rental for a period
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of more than 36 .alendar days, of a
hearing ald to a member of the consum-
ing public.

(c) “Seller.” Any person, partnership,
corporation, or association engaged in
the sale, lease or rental of hearing aids,
or any employee, agent, salesperson
and/or representative of same, whether
mude to a “‘buyer” or o anocther “zeller.”

(d» “Bugper.” Any person, partnership,
corporation, or assgcistion assuming a
financial obligation in connection with a
“gale,” either for i{s personsl use or for
the use of a person on whose behalf the
financial obligation is assumed.

(e? “Purchase price.” The total price
paic or to be paid for a hearing aid, in-
cluding all interest charges taXes, and
charges for services rendered in connec-
tion with a sale; Provided however, That
“purchase price” shall not include the
pro rata portion of any charges for
services:

{1 When such charges are separately
stated in the contract for sale; angd

({2» When the “buyer” has been given
the option of not purchasing such serv-
ices; and

€33 When such services have been ren-
dered prior to the date of the buyer's
exercise of his right to cancel under
§ 4404

ify “Represent” or “representation.”
Any direct or indirect statement. sug-
gestion or implication, including but not
limited to one which is made orally, in
writing. pictorially, or bv any other
audio or visual means or by any coth-
bination thereof, whether made In an
advertisement or otherwise.

igy “Advertisement” or “adrertising.”
Any written or verbal statement, fflus-
tration, or depiction. other than a label
or in the labeling. which is designed to
effect the sale of any hesring aid, or W
create interest in the purchase of sny
hearing aid, whether the zame appears
in a rewspaper, magazine. leallet, cir-
cular, mailer, book insert. catslog, sales
promotional material other literature,
billboard, public transit card. poini-of-
purchase material, or in a radio or tele-
vision broadeast or in any other medis.
“Advertisement” or “adveriising” dues
not include:

i1y Signs which omly identily the
name of a scller and are located at the
seller’s piace of business: or

2> A listing in & telephone directory
which gives only the seller’s name, ad-
dress and leiephone number. and the
brand«s’ of hearing aids offered for sale;
or

{3+ Representations direcied solely tc
physictans or andiologista.

th) "Audiologist”. A person who!:

1 Possesses the Ceriificate of Clind-
cal Competence in audiciogy granted by
the American Speech and Hearing As-
sociation {ASHA: : or

2y Meets the educational and exper-
ience requirements for ASHA certifica-
tion in audiology and has successfully
compieted the examination required for
ASHA certification in sudiclogy; or

{3 Meets the requirements of any ap-
plicable State law which defines the term
“audiologist”.

) “Clearly and conspicuously dis-
close” or “clear and conspicuous disclog-
ure.” Disclosing in a manner which (or
a disclosure which):

(1) Can easliy be understood (in the
case of television and print advertising,
also easily seen and read) by the casual
observer, listener, or reader among mem-
bers of the public; and

(2) Occurs each time the representa-
tion which creates the requirement for
the disclosure Is made, and in immediate
conjunction with such representation,
except that the disclosure required by
§ 440.8:a) need be made only once, in
immediate conjunction with the major
theme of an advertisement and at the
outset of any other communication; and

(32 Is made in the same language,
e.g.. Spanish. as that principally used
in communicating with the person(s) to
whom the disclosure is addressed; and

i4: In any television advertisement, is
made in the manner and form prescribed
by § 430.34a2; and

{5 Ia any radic advertisement, is
made in the manner and form prescribed
by § 440.3:b); and

(8 In any print advertisement, is
made in the manner and form prescribed
by § #40.34¢0:.

iy “Used hearing aid.” A hearing aid
which has been worn for any period of
time by & buyer or potential buyer; Pro-
vided however, That a hearing ald shall
not be considered “used” merely because
it has been worn by a buyer or potentisi
buyer as part of a bena fide evaluat.on
conducted to determine whether to select
that paerticular hearing aid for that
huyer, if such evaluation has been con-
ducted in the presence of the seller o~
a hearing health professional selected by
the seller to assist the buyer in making
such & determination.

tk} “Telephonre oplion.” An oplion
available on hearing aids which enablzy
the wearer w hear the electrical signal
on the telephone Line rather than {l.2
acoustic signal produced by the lelc-
phone.

§ 440.3 Form and manner of making r--
quired disclosures in television, radiv
and print advertisements.

ia} Disclosures in lelevision advertise-
ments. (1 Except for a disclosure re-
quired by § $40.8:a}. any disclosure 3h:all
be made clearly and conspicuously eund
at least &s clearly and conspicucusly as
any representation which creates a re-
quirement for such disclosure.

12: Except for a disclosure requirad by
§ 440.8¢a! or § 440.10+a :which <hali ne
made simulianeously in the audio and
video portions of the advertisement’, any
disclosure shail be made in the same por-
tion ‘audio or video: of the adveriise-
ment in which the representation wnih
creatles e requirement for the disclo-
sure is made.

i3y The vides portion of any disio-
sure shall contain letters of sufficient 2
50 that it can be easiy seen and
on all television sets. resardiess of
picture tube size.

(4) The viden portion of any dlzciosvre
shall contain letters of a color and shade
that readily contrast with the hack-

the

toan)




v oapngd, and the background shall con-
: of only one color or shade.
1 No other sounds, including musie,
il ccur during the audio portion of

“he. vides portion of any disclosure
»ppear on the screen for a sufficient
wiation to enable it to be completely
22 { by the viewer.

<3y Dvsclosures in radio adverlise~
1w :15, Except In connection with § 440.8
a? any disclosure in any radio adver-
nent shall be made clearly and con-

wueasly, and at Jeast as clearly and
onspivuously as the representation
«~hizh creates the reguirement for such
Zisclosure. No other sounds, including
musie, shall ececur during the disclosure.

i} Disclosures in print advertise-
senis, Except in connection with § 440.8
a’ . any disclosure in any print adver-
iisement shall be made clearly and con-
icuously and at least as clearly and
nspicuously as the representation
hich creates the requirement for such
isclosure,

{See § 440.2().1

% 450.4 DBuyesr’s right 10 cancel.

fa) A seller shall include in every
receipt or contract pertalning to a sale,
in fmunediate proxtmity to the space re-
served for the signature of the buyer, or
o0 the first page if there is no space re-
served for the signature of the buyer,
% cl=ar and conspicuous disclosure of the
Tollowing specific statement in all caplial
iters of no less than twelve point bold
face type of uniform font and in an
vasily readable style:

THE BUYER BAS THE RIGHT TO CANCEL
THIS PURCHASE OR RENTAL POR ANY
RBASON AT ANY TIME PRIOR TOQ MID-
NIGHT OF THE S0TH CALENDAR DAY
AFTER RECEIPT OF THE HEARING AID(S).
“BE THE ATTACHED “NOTICE OF BUYER'S
ZIGETT TO CANCFL® FOR AN EXPLAWA-

O OF THIS Ri<. 0T,

() A seller shall {urnish each buyer,
2% the time such buyer assumes any
insncial obligation with respect to the
purchase, & completed form in duplicate,
captioned *“Notice of Buyer's Right w0
aneel,” whieh shall contain in no less
then t{en polnt type (twelve point beld
facs type for words in the "Notice of
tuver’'s Right to Cancel” which appear
telow entirely In capital letters) of uni-
form font and In an easily readable style,
& ciear and conspicuous disclosure of the
foliowing specific statements in the fol-
jowing format. A copy of such completed
form shall be retalned by the seller in
zecordance with § 440.13(a) (2),

Roriee oF BUYeR's RicHt To Cancer

“his notice I8 Tor the buyer and each per-
sor who hae serumed a Saencial cbligation
on the buyer's dDehalf: YOU BAVE THE
RIDGAT TO CANCREL THDS PURCHASE OR
RERTAL. Hare I information on:

Tour Hight o celicel,

Other things you showld know,

OERAL MIGISTER, VOL.

NOTICES

YOUR RIGHT TO CANCEL.
Any time before the emd of ... .. ..
ZJS?;IEE;; days from the date you r{wncd
the hesring aid{s)}

you can cancel this purchase or rental for
any reason and get most of your money re-
funded. If you purchased or reated twg or
more hearing aids im this {ransaction. you
can cancel your purchase or rentsl of any
or all of them. Upon cancellation, the seller
can keep the following cancellalion charges:
. (for 30 days reatal, lor each
cancelled hearing aid}
itor each custom eay mald made
for the cancelied hearing aids) )
{for batteries)
No other cancellation charges, peasliies or
fees are legal. However, the aeller can keep
the charges for any lease or renta: period
which ran prior w this transaction.

If, before theend of ... . e

(30 calendar days from the date you reaewed
the hearing aid (s}

the seiler substitutes any other hegrin
ald(s) for the one{s) you originally pur-
chased or rented, then the seller ls requirsd
to provide you with s new "Notice of Burer's
Right to Cancel” and ab sdditionai 36 day
period in which you can cancel the pur-
chase or rental! of the substitute hearing
aid{s}. The seller is not entitled to keep any
of the cancellation charges listed above when
such a substitution s made, but you will
have to pay the additional cost involved If &
more expensive hearing aid is being substl-
tuted. If you cancel the purchase or rentai
of the substitute henring ald(s:. the selier
can keep only the cancellation charges iisted
above,

HOW TOQ CANCEL.

To cancel this purchase or rental. your
canoellation must be actusily dalivered to the
seller ar postmerked no iater than the end of

{30 oclondzr &y; from the
date you recetved the
hearing sid(si)

You may cancel by giving the seller any form
of writien notice of vour canceilation, so
ong a8 you meke it clear to the seller that
you sre cancelling and. if you rectived the
hearing 8ld et your bome, wheiher you want
tne peller to pick it up there. If you wish,
you mey use thée “Caneellation Notice™ form
provided at the end of this notice. Keep a
copy of your cencellation notice fur your
reocords.

WHAT HAPPENS 1F YOU CANCEL.

The sclier's responsidiiities If you cancel
are as follows: Within 15 relendar days after
the deaie of your writter: cancellation notice
he must:

(1) Actually retwrn t¢ ¥ou anyihing you
traded in on the cancelled hesring aldis)
(inchading your ¢id heering aldis);: and

{3) Cancel all fAnencie! obligetions you
sssumed, as part of ihe purchase or rendel,
to cover the purchase or rental of the csn~
celled hearing ald(s}; and

{3) Ouancel sll security interests (auch a8
& mortgage) which were creaied in yowur
property, aa part of the purchaee ¢ rentsl,
to cover the purchsase or rental of the csfi-
celisd hearing aid(s}; and

(4) Befund sl paymeuis you made to-
ward the purchase or rental price of the csb~
ceiled hearing alkdis), lesw the canceilstiom
charges listed I this notice snd the o
for any lesse or reuntal paricd which 7.0
prior o this trensaction.

Four responnbilities i you cancel sre as
14} biramm:

48, NO.
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{1y Tt you picked up the hearing aid at
the selley's place of business. then you must
return L there, eimer by actunlly delivering
it or by having i postinarked {vou must pay
the postage) nuo later that 7 cajendar days
froyn the date of your written notjce of
canceliation, or

12y It the hearnng aid was delivered to
¥our howme, then ¥ou have a ¢hoice of what
1o do;

U) You may return the hearing aid to the

seller's piace of business, elther by schually
deliver it or by having 1t postinarked (you
must the postage) no later than 7
31 the date ol your v.fi‘:i‘vn

fled ihe seller that yon will
: ald available at your home,
Yot mas: do sn, Ther, if the seller does not
pn.k it up within 20 calendar days from the
dale of vour notive, you may keep it.

OTHER THINGS YOU SHOULD KNOW:

The selier is entitled to receive a cancelied
hearing aid back in substantially as good
condition as it was when you received it.
However, the seller cannot refuse to accept a
cancelled hearing aid because it shows signs
of normal wear andgd lear such as scratches
o1y the casing. Nor can the seller refuse to
accept & cancelled hearing aid because of its
deferts, unless those defects were caused by
Four austreatment of 16,

To protect youvseif at the time you cancel,
you should do the following: If you deliver
& cancelled hearing aid to the seller’s place
of business of the seller picks it up at your
home, you should obtaln a receipt from him.
If you mail B cancelled hearing ald %o the
seiler, the hearing aild should be ment '‘certi-
fied mail, return receipt requested.”

{ you cancel bui do net Uil your re-
sponsibliities, the selier will he ~utilied to
sue you for the fair msarket vaiose of the
cancelled hearing aldis; and he services
¥ou have in fact received.

If the seljer refuses to honor a valld exer-
cise of your right to cancel ihis purchase, or
fdoes not faMill i other responsibilities, you
have a right t0 sae him to maxe hlm fulfiit
all his responsibilities. In addition to giving
you a right to sue the seller, such e refusal
or fellure wounld e a viciation of & Federal
Trade Commission Rule. Such violations
should be reported promptly to the Federal
Trade Commilssion, Washington, D.C. 2058,

The granting of this right 0 cancel does
not deprive you of sny of the other rights
given to puyers under the law. Nor coes |t
iimit any rights you have concerning war-
ranties made bY the seller or provided by
law,

CANCELLATION NoTICE®
1Date of cancelintien)
To N

" {Seller's address)
I hereby cancel my purchase or rental of
the besring eid{s) which I reeeived on

'I)ntP T rw‘eived (.hc hl'mh)s lld(s))

tif twe or nore hearing akds were pur-
chased or rented at the same time, the buyer
must check the appropriats box en that the
seller will know how much of the purchase or
FTeiital ie Delng cancelied)

T amn canoeiling the purchase or 1ental
ef:
1 both hearing aie
1 the hearing akd for my left eer
Jj the bearing add fug muy right ear

3
{
{
{3 other (sxplain)

(ra1)

1875



. wveut received the cancelled heariug

' ¢ your home and you want the
© piek it {them) up there, then check
WY

eHw. er’s :.xgnatuxc)

(Bmer s address}

vol do not use this ferm you may still
written notice to the seller by any
€2 ns, as iong as you moke it ciear
Lat you are cancelling and, i
e hearing aid at your home

nmure of business, that the
2ick up the hearing aid at your
@Vfoxe furnishing copies of the
of Buyer's Right to Cancel” t
H m ar, a seiler shall complete both
sies of each such notice by entering:
‘1 The date which is “30 calendar
: frem the date on which the buyer
RN ‘:ed the hearing aid(s: ™, in each of
+.o three blanks provided for it. If the
“ler dpes not or cannot know the exact
s1e sn which the buyer’s receipt of the
arng aidis) will take place. then the
~propriate bianks shall be completed sc
: 1o reasounablv insure that the 30 cal-
«dar day perind does not besgin to run
fore receipt by the buyer has actually
wer: place; and
123 The cancellation charges allowed
irder § 440492y 1y and
'3+ The seller’s full name and address
o the *Cancellation Notice” form:;

a7
‘4: The date the buyer received the
searing aldes) ¢in the Cancellation No-
»" form?. If the seller does not or can-
know the exart date on which the
-er's receipt of the hearing aid(s) will
e place, then the date of receipt by
.2 huyer shall be estimated so as to
srascnably insure that it does not pre-
: the actual receipt of the hearing
[ENE
1 A seller st.+!11 not include in any
ict or uny confession of
ient or any waiver of any of the
to which the buver is entitléd
ie- this Part, including but not limited
= buyer's right to eancel the sale in
oy dJance with the provisions of § 440.4.
i AY the time the buyer purchases a
irug aid, a seller shall inform him
i1 of the existence of the buver’s right
A ‘cel.
A seller shall not misrepresent in
; snanner the buyer's right to cancetl;
or shall the seller make any representa-
“1on »r perform any act or practice which
‘nn any way negates, contradicts, detracts
ruin or I8 Inconsistent with a full under-
iandding or a proper exercise of such
sont b cancel.
< : A seller shall honor any valid no-
ioe of cancellation by a buyer and with-
5 15 calendar days after the date of such
LR
¢3 . Refund ail payments made toward
he purenase price of the cancelled hear-
s aidrsr, less any lease or rental
LrAes fumned as payments toward the
siase price of the cancelled hearing
-3 and only those “cancellation
narses” which sre properly set forth in
fe - Notice of Buyer's Righf to Cancel”

Yores L
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as required by § 440.4(c) and are within
the following limits:

({» [Following are two mutually ex-
clusive formulas for the *“canceliation
charge” for 30 days rentall

(A} Alternative 1. The cancellation
charge for 30 days rental for each can-
celled hearing aid shall not exceed the
total of $15 pilus 5 percent of the pur-
chase price iexcluding any “cancetla-
tion charges” for any cusiom ear moid or
batteries:

B+ AMernatire 2. The cancellation
charge for 30 days rental shall not ex-
ceed the suin of $30 per ~ancelled hear-
ing aid or 10 perceni of the purchase
price fexcluding any “cancellation
charges” for any cuatom ear mold or bat-
teries'. whichever is the lesser. This $20
maximum shall be adjusted annually
after the effective date of this part to ac-
count for the annual perrentage adjust-
ment in the Uniled States City Average
Al Items Consumer Price Index 1957
100+ published by tire Bureau of Labor
Statisties of the United Stares Depari-
ment of Labor. The “(\mputmwn of this
annual adjustiment shall be as follows:
The Index for the month in whuch this
part becomes effective shall e the Base
Index. The Index for that same month
in subsequent vears shall be divided by
this Base Index and the resuli of that
division shall be multiplied by the sum
of 830 to arrive at the maximum which
shall obtain until the publication of the
Index in the next subsenuent year.

fii> The cancellation charge for any
custom ear mold and a 3¢ day suppiy ol
batteries shall not exceed twice the ac-
tual cost of such ear mold and or bat-
teries to the seller or the seiler’s regular
selling price for such ear mold and or
hatteries. whichever is the lesser. In com-
puting the actual cost, all rebates. dis-
counts, and any other simiiar allowances
provided to the seller inust be considered;
and

2* Return any goods
traded in on the cancelied hearing
aislis) . In substantially as good condition
as when they were received by the seller;
and

(3 Take all action necessary or appro-
priale to terminate:

iy All financial obligations assumed
by the buyer as part of this transaction
toc cover the purchase of the cancelled
hearing aid’s’; and

(i) All security interests created in
connection with this transaction to cover
the purchase of the cancelled hearing
aid(s).

(h) If, within 30 calendar days from
the buyer's receipt of a purchased hear-
ing aid. a seller substitutes another hear-
ing aid for the originally purchased one,
the seller shall treat such a substitution
Aas & “sale” of a hearing aid for the pur~
poses of § 440.4 by providing each buyer
with a new ‘“Notice of Buyer’'s Right to
Cancel” and an additional 30 calendar
day period in which to cancel. The can-
cellation charges set forth in the sub-
sequent “Notice of Buyer's Right to
Cancel” shall remain the same a3 those
Indicated in the original “Notice of Buy-
er’s Right to Cancel.”

or property

REGISTER, VOL 40, NO.

122---TUESDAY. JUNE 24,

() The provisions of paragraphs )
through (h» of this section shall not ap-
piy to a sale:

(1) Made pursuant to a written rec-
ommendation of a specific hearing wid,
by serial number or by model, made by a
physician or an audiologist who receives
no direct or indirect financial compensa-
tion frem the selier for such recommen-
dation or for services rendered in con-
nection with such zewmrm-zm.uvon Pra-
vided, however: That § 440 41+ 11 shall
not be construed .) prme 1t any physiciai
or audiologist fyom "EQuE'~"'19. O requir
ing as a cond:tion of his referral to a
seiler that a patent be ofier>d a tiial
period prier 1o a purchiasd: or

23 Maude 1o reniace a damaged o1 worg
out hearinr aid when the replacement
hearing aid which is sold is identical to
such damaged or worn out hearing aid.

g l&O.S

Leaee~ or rentals.

When

d of

Jrorenting a bBeaving aid
o g caiendar davs, a

Laeoar rental clarges

Aese of o 20 caen-

ne total dollar amouny

of canceliation charges pe "uund to he
er

retained by the sell under § 44040
¢}t and

ih: Clearly ard conspicuously disciose
surh lease or rental charges orally to the

potential buyer before any financial ob-
lization relating to the lease or rental 15

assumed by the ot Tbuver: and
0y Furnish each potential bnwer, ot
the timeo any Gnancs e colalue

10 the lease or veritsl b assupiod hy e
potential buyver o f«n'h or contract which
clearly and couspicuously dboloses. in
no less than ten pamnt type of umform
font and in an easily readabie style:

i1 The complete came and addiess of
the leasor or renter: and

2; The dates on which *he

begins and ends . and

(3r All lease or rental chalges

trial periad

§ +10.6  Seller may graat greater rights

The seller mayv a~toard a burer greator
or more extensive rights than those to
which the buyer is entitied under the=
provisions of thi- Pari. In such instances,
a seller may make suitable atmendments
in all appropriate documents to refluet
the granting of such rights,

§ $10.7

ia) No seller shali utilize any device
to demonstrate the perfornuince whicls
a consumer can expect from a hearing
aid, when the performance of such &
device differs in any material respect
from that of sald hearing aid.

(by No seller shall visit the home or
place of business of a potential buyer for
the purpose of inducing a sale without
having obtained. prior te any such visit,
the express written consent of such
potential buyer 1o such a visit. Such
consent shall clearly and conspicuously
state that such potential buver is awnre
that the seller may attempt to sell a
hearing aid during such a visit

t¢) If a hearing .ud hias heen used,
loaned, rented. leased, recondilioned, ro-

Selling techniques.
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i zished, repaired or rebuilt, that !aet
Mﬁd@e clearly and conspicuously dis
e

ity In the oral sales presentation,
ref:re the buyer assumes any financial
~birgaiion with respect to the purchase;
S T

143 In any advertisement relating te
a1 hearing ald; and

i On the container in which such
cescing ald is packaged; and
On a tag which is physical.y at-~
razed to such hearing aid.

i1} Ne seller shall represent that a
S£r-0T can Or may be able te participale
a1 4 hearing aid testing or evaluation

rasvam if the primary and/or ultimate
~urpose of such program is to seil hear-
ng ailds to persons who participate un-
iegs such purpose i clearly and con-
‘nwuously disclosed.

123 No seller shail prepare, approve,
Curdd, disseminate or cause the dis~
-en:ination of any advertisement which,
necause of its form and or content, ean-
0t be easily understood as being de-
Asgued to effect the sale of hearing alds,
. 10 create interest in the purchase of
nenring alds. by the aundience to whom
wuch advertisement is directed.

Z 40,8 Prohibited representations son-
cerning hearing aid sellees.

ta) No seller shall make any repre-
envation to members of the consuming
~ublic withcut clearly and conspicucusly
disclosing that it is a seller of hearing
. The disclosure requirement of
40.8ta) will be satisfied by a clear and
- oi:spleuous statement of the name of the
-aller’s business, if that name includes
ihe words “hearing aid center” or other
worids which clearly identify that the
stablishment is a seller of hearing aids.

th) No seller shall represent that it is
% covernments} or other public service
«stablishment o noaprofit medical,
sducational or ress | o nxtitution uniess
surh {s the fact. Huch a representation
5 mnade by the use of names suwch as

hearing center” (but not “hearing aid
rercter™, “hearing Institute,” “hearing
ale. institute.” “hearing bureau.” “hesr-
ing ald bureau,” “hearing clinie,” “hear-
ing ald clinle,” “speech and hearing
center,™ “speech and hearing aid center,”
and “senlor citizen surveys.”

¢) No seller shall represent that it or
any of 1is employees, agents, salesper-
song and/or representatives is a physi-
cisn or an audiologist, unless such is the
fact. One example of a violatton of
£ 440.8(c) is the use of the term “audiclo-
gist” to describe one who is not sn
audlologist ax deflned in § 44020} ; and

{4} No seller shall represent that the
service or advice or a physician or an
audiclogist will be vsed or made availabie
in the selection. adjustment, mainte-
n&nee or repalir of a hearing aid, unless
such in the fack.

(¢} No seller shall represent thet 18 or
any of itx employees, agenie, saleaperaons
and/uvr Tepresentatives iz a “counselor™
or a “eansultant.”
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§ 446.9 Prohibited representationa eom-
cerning aids.

€a) No seller shall represent that any
hearing aid will restore or help restors
normal ar natural hearing or will enable
or help enable wearers to hear sounds
normally or naturally.

(b>» No seller shall represent that any
hearing aid will in any way reverse, halt,
or retard, or in any way help 1o reverse,
halt or retard the progression of hearing
loss, including but not limited to the use
of expressions such as “Act now before
it’s too late,” “Delay may be harmf{ul.” or
*I caught your hearing loss just in time.”
Section 440.9(b) dees not prohibit. hiow-
ever, & clearly stated and adegquatlely
gualified representation as to the difficul-
ties which a consumer muy encounted in
adjusting to a hearing ald if he gets out
of practice in using his hearing.

t¢dy No seller shall represent that s
hearing sid model or feature i3 new for a
pericd greater than one year from the
date on which it was first margeted oo the
Uniwed States.

t«dr A seller shail maintain an ade-~
guate system for insuring that a!l ad-
vertising 1* prepares, approves, Junds of
disseminates is in compliance with
$ 4409:¢ce.

ie! Neo seller shall represent that any
nearing aid brand or model possesses any
general or specifie feature or characteris-
tic or embodies any concet or principle
thepeinalter referred o as & “charac-
teristic’”} uniless:

o Bach such charncleristic I clenly
anc conspicucusly discloscd; and

21 Each such disclosed characieristic
provides some significant bepefitss: to
the wearer of a hearing sid; and

3y There i3 a clecr and conspicuous
disciosure of each such specific benefit;
and

i4: There is & clear and carspicuous
disciosure of the specific conditionis) un-~
der wshich or the categery er eategories
of iwaring sid wesrers by which each
such cisclosed benefit will be received:
and

15 At the time of maklng any such
representation the seiler possesses and
relies upon competent angd reliable sci-
entific or medical evidence which fully
establishes that each benefit is signifi-
coant and will be received by a significant
number of batyers under the conditionis?
disclosed. Provided. howerer, That if a
seiler who iz not a manufaciurer de-
termines prier to making & represents.-
tion that the representation k= contained
in malerials which he has received from
the manufacturer, such seiler shall not
be Hable for faflure to possess and rely
upon such evidence if such selier can
esiablish that he neither knew nor had
reason to know, Dar upen reasonabie in-
quiry could have known:

71y That the manufaciurer did net
possess such evidence; or

(i) That the representation could not
be substantiated by such evidence; or

26649

(1) Thati the representation was false;
and -

) If the represented character-
istic(s) is (are) compered generally or
specifically to the comparable character-
isticis) possessed by any other hearing
aid brand(s} and/or model(s), including
but not iimited to any representation of
newness (other than & representation
that a hearing aid is not “used” as de-
seribed in § 440.2¢1) 32

i} There is a clear and consgicuous
discjosure of the rearing alds with which
such comparisen is made; ie, so that the
comparison is not in the form of a
dangling comparison; and

iy There is a clear and eonsplcuous
disciosure of each particular characler-
istic with respect to which such com-
parison is being made; and

11113 Each such compared character-
istic provides a significantly greater
benefit than the benefit provided by the
cotnparable characteristic in the dis-
ciosed hearing ald brandi(s) and/or
modeiiss with respect {0 which the ad-
vertised hearing ald:is) is {are! being
compared, and

1iv3 At the time of making any such
representation the seller possesses and
reltes upon competent and rellable zclen-
tific or medical evidence which fully es-
tablishes that each compared character-
istic provides & significantly greater
benefit than the benefit provided by the
coreparadble hearing aid brand(s) and/or
muddw); Provided, however, That if a
seller” who 18 not A manufacturer de-
terminegs prior to making s representa-
tion that the representation ia contained
in maleriais which he has recelved from
the manufacturer, such seller shall not
be liskle for fallure to possess and rely
upon such svidence if such seller ecan
establish that he neither knew nor had
reason 1o kopow, DOr upen reascnable
inquiry oould have kncwn:

(A} That the manufarturer ¢id not

: such evidence; or

B} That the representation could not
be substantisted by such evidence: or

{Cy That the representation was false.,

iy For purpases of §448.8(e)(8), a
general or unqualified representation
that s hearing aid is unique, revolution-
&7y or special will be deemed to he a
comparison to sll other hearing aid
hrands and models; Provided, hoiwcever.
That & representation that & hearlng aid
is revolutlonary or special wil not be
deemed tc be 2 comparison to all other
hearing a!d brands and models If it is
clearly and conspicuously disclosed that
the comparizon beingz made 15 to less
than all other hearing aid brands and
models.

{g) No seller shall represent that a

making ail disclosures x;rescr!bed ty
§ 440.8¢e} ;

¢1) The guality and range of scunds
produced by representative smmples of
suel: hesring aid model are ot Jeast of

(z82}
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santially the same quality and range
e sounds produced by representa-
.# samples of each of the different
andis)y and/or model(s) of hearing
¢ with which it is being compared,
i at the tame of making any such
prosentation the seller possesses and
“ivs upon eompetent and reliable scien-~
* d¢ or medical evidence which fully
tablishes the relative quality and range
siunds preduced by such hearing aids;
o otided, however, That if a seller who
- nst a manufacturer determines prior
naking a representation that the rep-
zentation is contained I materials
‘n he has received from tlie manu-
Ietarer, such seller shall not be liable
£+ r {ailure to possess and rely upon such
=.1dence if such seller can establish that
h» neither knew nor had reason to know,
nor dapon reasonable inquiry could have
kuaown:
i+ That the manufacturer did not
5435685 Luch evidence; or
(ii* That the representation could not
bi: substantiated by such evidence; or
/iii) That the representation was false:
or

2 Tt is clearly and conspicuclsly dis-
ciused that such hearing aid does not
produce sounds which are at least of
substantlally the same quality and
ringe as the sounds produced by the
hearing aid brandis* and- or model's)
w%ith which it is being compared.

th) No seller shall use the words “pre-
seribe” or “prescription” or any other
wordis) or expressionisy of similar imn-
port.

iy No seller shall represent that a
hearing aid which routes the signal
from one ear to the other ear enables
ttie wearer to hear out of the ear from
wiiich the signal is being routed.

:}» No seller shall represent, through
the use of words nr ernressions such as
“:uvisible,” “luidden * “hidden hearing,”
“oompletely oul of sizit,” “conceal your
d-afness, “hear il sercret,” ‘“‘unnoticed
e en by your closest friends.” “no one
w:ll know you are hard of hearing,”
“our hearing loss is your secret,” “no
o2 need know you are wearing a hear-
it.g aid.” “hidden or out of sight when
irserted in the ear canal,” or by any
oher words or expressions of similar
irmport. that any hearing aid or part
thereof is bidden or cannot be seen, un-
less such s the fact,

‘ks No seller shall represent, through
the use of words or expressions such as
a0 cord.” “cordless,” “100 percent
cordiess,” “no unsightly cord dangiing
from your ear.” 'no wires.” “no teli-tale
wires,” or other words or expressions of
similar import, that a hearing aid can
b= worn without any visible cord or wire,
inless such representation is true and
it is clearly and conspicuously disclosed
that a plastic tube ‘or similar device:
rans from the instrument to the ear, if
=rich is the fact.

{1+ Non seller shall represent, through
tnie use of words or expresszions such as
‘a0 button.” “no ear button,” “no but-
toms or recefvers In either ear” or other
words or expressions of similar import,
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that a hearing aid can be worn without
any button or other receiver in the ear,
unless such representation is true and
unless it is clearly and conspicuously
disclosed that an ear mold or plastic tip
is inserted in the ear, if such is the fact.

{m) No seller shall represent that any
hearing aid can eliminate unwanted
noise; Provided, however, That it shall
not be a violation of § 440.9/m’ to rep-
resent accurately the ability of a hearing
aid with a telephone option to attenuate
acoustical background signals, if such
is the fact.

fn: No seller shall represent that any
hearing aid can operate without batter-
ies, unless the power source for such a
hearing aid can be recharged from a
household electric outlet.

§ 410.10 Advertising representations that
must be qualified.

No seller shall prepare, approve, fund,
disseminate or cause the dissemination
of any advertisement:

{a) Which makes any general or spe-
cific representation that a hearing aid
will or has the capacity to affect hearing
capability or hearing quality, unless it is
clearly and conspicuously disclosed that
many persons with a hearing loss will not
receive any significant benefit from any
hearing aid; Provided, however. That
nothing herein shall prohibit a truthful
representation that hearing aids can
help many persons with a hearing loss.

£y Which makes any representation
that a hearing aid will enable a person
with a hearing loss to distinguish or un-
derctand speech sounds in naisy situa-
tions. unless, in addition to the disclosure
required by § 440.10(a), it is clearly and
conspicuously disclosed that many per-~
sons with a hearing loss will not be able
to consistently distinguish and under-
stand speech sounds in noisy situations
by using any hearing aid.

(¢} Which malies any representation
that a hearing aid wili enable a person
with a hearing loss to distinguish or un-
derssund speech sounds in group situa-
tinie unless, in addition to the disclosure
required by § 440.10¢a>, it is clearly and
conspicuiousty disclosed that many per-
sons with a hearing loss will not be able
to consistentiy distinguish and under-
stand speech sounds in group situations
by using any hearing aid.

{d» Which makes any representation
that the use of two hearing aids, one in
each ear, will be beneficial to persons
with a hearing loss in both ears, unless,
in addition to the disclosiire required by
§ 440.10/a), 1t is clearly and conspicu-
ously disclosed that many persons with
a hearing loss in both ears wili not re-
ceive greater benefits from the use of
two hearing aids, one in each ear, than
from the use of one hearing aid.

§440.11 Required disclosures conecern-
ing telephone options.

fa) Na seller shall prepare, approve,
fund or disseminate any advertisement
which represents that a hearing ald has
a telephone option, unless it is clearly
and conspicuously disclosed that the
teiephone option will not work on all
telephaones,
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(L Before a buyer assumes any finan-
cial obligation with respect to a hearing
aid which has a telephone option, a seller
shall clearly and conspicuously disclose
the limitations of the telephone option
orally to the buyer. Such disclosure shall
include the following information:

(1) A statement that the telephone op~
tion will not work on all telephones; and

{2y A statement which indicates
whether or not the telephone option will
work on the telephones in the sellers
trade area. If the telephone option wil}
work on some, but not all, of the tele-
phones in the seller's trade area, a state-
ment indicating the types of telephones
on which it will work shall be included in
this disclosure: and

(37 A statement which indicates
whether or not the approximate per-
centage of telephones in the seller’s trade
area on which the telephone option will
work 15 increasing, decreasing, or re-
maining about the same.

§ 110.12  Necessary »leps 1o insure com-
pliance with this Part.

Every seller shall take such steps as
are necessary to reasonably insure full
compliance with the provisions of this
Part by its emploryees. agents, salesper~
sons, and ‘or represernitatives. At a mini-
mum, such steps shall 1:clude:

(a: Purnishing each emplovee, agent,
salesperson and/or representative with
a copy of the Rule in this Part, either at
the time of its promulgation or at the
time their employment is commenced:
and

(k) Obtaining from employee,
agent., salesperson and ‘or representative
a signed and dated recewt for the copy
of the Rule in this Part provided in ac-
cordance with §440.12¢a); such receipt
to state that the recipient is aware that
the seiler is required 10 and will take ap-
propriate disciplinary action for viola-
tions of this Part, which shall, in the
event of willful violations or repeated vi-
olations. consist of the imposition of a
fine, suspension, or dismissal of the em-
ployee, agent. salesperson and/or repre-
sentative involved: and

fcy Establish and maintain a dis-
ciplinary system which will include, in
the event of willful vinlations or repeated
violations, the imposition of a fine. sus-
pension. or dismissal of the employee,
agent, salesperson and or representative
involved.
§ 410,13

tion.

A seller shall maintain accurate and
adequate records which may be in-
spected by Commission staff members
upon reasonable notice and which per-
tain to the activities listed below. Such
records shall be retained for a period of
no less than three years. In the case of
records covered by § 440.13}:, the three
vear period shall commience each time a
representation supported hy such rec-
ords is made.

et All hearing aid sales, Documents
which must he maintained and retained
inchide but sre nat limited to:

i1 Copdes of all eontracts of sale: wnd

(2 Caopies of 11l Motives of Buyer's

ench

Record maintenance and reten-
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Right to Cancel” provided fo buyers in
a-cordance with § 44040 ; and

(3> Copies of all cancellation notices
of any kind recetved from buyers ex-
ereising the right to cancel; and

‘b) Al hearing aid leases or rentals.
Documents which shall be maintained
ard retained include but are not limited
1o coples of all contracts or forms pro-
vided in accordance with § 440.5; and

‘¢) All home sales visits. The prior ex-
press written approval required for each
neme sales visit by § 440.7¢h) shall be
maintamed and retained; and

‘d) Substantiation of representations.
Docwnents which must be maintained
and retained include but are not limited
w all evidence required by §§ 4409 (e}
through (g} : and

ie) All steps taken in accordance with
the requirements of § 440.12.

% £40.14 Effect on prior Federal Trade

) Commission sctions and on State laws
and erdinances of State politieal sub-
divisions.

{a) Bellers in compliance with this
Part are exempt from the provisions of
ihe Federal Trade Commission Trade
Regulation Rule Concerning a Ceooling-
Off Perlod for Door-to-Door Sales, 16

{b) This Part shall not be construed to
sypersede the Trade Prectice Rules for
the Hearing Ald Industry, promulgated
July 20, 1965, by the Peders! Trade Com-
smission (16 CFR Part 214) except in the
Jollowing instances:

(1} section 440.7(¢) of this Part super-
sedes Rule 14 (a) and (b) (§ 214,14 (a)
and (b)),

€2) section 440.9(b) of this Part super-
zedes Rule 10(a) (§214.10(a)).

€3) section 440.8(d) of this Part super-
sodes Rule 8(a) €§214.6<n)),

(4) saction 440.9(h) of this Part super-
sedes Rule 8/c) 18 21468(8)),

{8) section 440.5 ) of this Part super-
sodes Rule Téa) (- 214.70a) ).

(8) section 440.9¢k) of this Part super-
sedes Rule T(b) (§ 214.7(D) ),

(") seection 440.9(1) of this Part super-
sedes Rule 7T(e) (§214.7(c)).

(¢) This Part shall not be construed to
:upersede any of the provisions of any
sutstanding Federal Trade Commission
pase and Desist Orders, The method for
renolving wny incousistencies between
ihis Part snd such Cease and Desist
rders shall be by a petition {0 amend
the provisions of such Orders.

() By taking action in this area, the
Federal Trade Commission does not In-
«end to preempt action in the same area,
ahich 8 not inconaistent with this Part,
by any State, municipal, or other local
povernment. This Part coes not annul
of diminish any rights or remedies pro-
vided to consumers by any State law,
runicipal ordinance, or other local reg-
lation, nsofar as those rights o reme-
dies are equal o or grester than those
yrovided by this Part, In addition, thde
Part doen not saperande those provisions
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of any Btate law, muinicipsal ordinance, or
other local regulation which Impose ob-
Hgations or Habilities upon sellers, when
sellers subject to this Part are not In
complance therewith, This Part does su-
persede those provisions of any Siale
law, municipal ordinance, or other local
regulation which are inconsistent with
this Part to the extent that those pro-
visions do not provide a buyer with rights
which are equal to or greater than those
rights granted a buyer by this Part. This
Part also supersedes ihose provisions of
any State law, municipal ordinance, or
other local regulation requiring that o
buyer he notifled of & right which is the
same &s & right provided by this Part but
requiring that a buyer be given noiice
of this right in a language, form, or
manner which is different in any way
from that required by this Part. In those
instances where any State law, munici-
pal ordinance, or other local reguiation
contains provisions, some but not all of
which are partially or completely super-
seded by this Part, the provisions or por-
tions of those provisions which have not
been miperseded retain their full force
and effect.

(e} This Part is not intended to super-
sede any State law, municipal ordinance,
or other local regulation which more
strictly limits the terminciogy by which
hearing ald sellers may legally refer to
themselves.

STATEMENT OF REASON FOR THE
Prorosep RULE

It is the Commission’s purpose, In issu-~
ing this statement, to set forth its reason
for proposing this Trade Regulation Rule
with sufficlent particularity to allow in-
formed comment. For the purpose of
assisting persons Interested in comment-
ing on the Proposed Rule, as well as the
Commission’s delibarations on the Pro-
posed Rule, the Commission invites in-
terested persons to direct their attention
W the Ust of questions that fallow this
Statriment In the section under the head-
ing of “Invitation to Comment on the
Propcsed Ruale.” It should be emphasized
that this listing of questions is solely fn-
tended to focus discussion on aress of Ln-~
portance to the Commission’s deelsion
and is not to be construed as a limitation
upon the scope, form, or content of per-
missible comment by interested parties.
Nor should these questions be interpreted
as designating disputed lssues of specific
fact. Such designations shall be made by
the Commission or its duly suthorized
presiding officlal pursuant to the Com~
numclaslon's procedures and rules of prac-

2.

The Commisalon has resson to believe
that many consume:s buy hearing sids
from which they do not receive any sig-
nificant benefit or any significant addi-
tional benefit i they are current hearing
aid users buying a second hearing aid oy
2 “hetier” hearing aid. The commission
has resson to belleve that there sre aev-
eral, sometimes nterrelated, ressona for
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this. With perhaps two exceptions, the
Commission has reason to belleve that
prospective hearing ald buyers wiil not
be able {c determine whether they will
in fact obtein a significant benefit (or &
significant additional benefit) from the
selected hearing 2id without being able
to wear that aid in a representative vari-
ety of actual use situations. The Commis-~
sion also has reason to believe that many
prospective hearing aid buyers will not be
able to determine the relative importance
to them of the advantages and Hmita-~
tions of a hearing aid, or the nature of
the experience of wearing a hearing ald,
without the opportunity of wearing an
aid in a representative variety of actual
use situstions. But it appears that many
prospective hearing aid hbuvers are not
given the opportunity to wear the se-~
lected hearing ald in a representative
variety of actual use situations prior o
the purchase of the selected ald. In addi-
tion, the Commission has reason to be-
lieve that hesring =id consumerz are
often particularly subject to and the vie~
tim of & wide variety of seiling abuses.
Thus the Inherent nature of hearing loss
and hearing sids, and the selling abuses
to which many hearing aid buyers are
subjected, appear to result in many ¢on-
sumers purchasing hearing alds from
which they receive no significant benefit
(or significant additional benefit}.

The "buyer’s right to cancel” set forth
primartly in § 440 .4 of the Propozed Rule,
is designed tg protect consuymers from
this result.

The Commnission has reazon to believe
that many hearing sid buyers make their
puchases in their homes or piaces of
business at the conclusion of a sales
visit that they were nol expecting. There
are various ways in which “leads” to
potential buyers are ediained. The Com-
mission ix aware of the srgument that
such “lead” solicitation activitles are nec-
essary because many of those who need
help will pot inttiste the necessary con-
tacts on their own. Unfalrpess to con-
sumers may easlly result from seles pres-
entstions of which consumers have had
ne warning and for which they are fre-
quently unprepared. In the past, the
Commission has dealt with thic matter
by requiring advertisements designed to
solicit “leads™ to disclose that a sales-
person may call on those whe respond
for the purpose of selling a hearing atd”
In an effort to protect consumers snsd
at the same time permit industey mem-
bers to seek eut and work with dhose who

I When s professional expert who i« finan-
cinlly trndependent of any seller (etther s
physician of an audlologistl performs sery-
fore whith, in the expert's professional opin -
ion, are pdequate Jo determing which patients
wikl o facs obtain & mgnificant benefit (or
significant addtionsl beneflt) from a specific
hesring ssd, and when s demaged of worn ous
Learing ald & heing replaced by sn lertical
bearing akd

s Wniher Bearing 410 Matrihutors, W FT O,
TR, TR (IFT1) s Mountaln Blates Hearing
Beyvies, Tee, 7T FT0C. 840, 848 (190,
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5oy need help but will not initiate the
‘ex~ary contacts, the Commission pro-
s to utilize the remedy set forth in
3 - 40.7(by fexpress written consent prior
g jes visits to the home or place of
288 of a potential buyer) instead
o7 the “salesmat may cail” remedy uti-
Liv=d in the past.

n addition to providing for a “buyer’s
v bt to cancel” and requiring that ex-
toss written consent be obtained prior
£ any sales visit to the home or place o{
husinass of the potential buyer, the Pro-
ad Rule contains various rule provi-

of a more traditional nature. These
Svisions proseribe various practices
prescribe various disclosures, in

s

curate and adeguate information and in
arder to eliminate deception in the hear-
in. aid industry.

The Commission has determined that
it nas reason to beiieve the abhove state-
m#nts on the basis of information com-
piied by the Commission’s staff during
al: extensive investigation of the hearing
alil industry. In the course of this investi-
setion the Comriission’s staff has re-
ceived documentary evidence of these
practices from and has conducted inter-
vi#ws with consumer representatives of
various organizations, consumer interest
groups, members and representatives
fram the hearing aid industry, physicians
specializing in diseases of the ear, audi-
al:gists, representatives of organizations
of hearing health professionals, and offi-
ci:ls and staff members of Federal, State
and local government agencies. The Com-
mission has not adopted any findings or
cenclusions of the Commission's staff. All
firidings in this proceeding shall be based
sclely on matter in the rulemaking
record.

Furthermore, the Commission has for
sorne years undertaken extensive adjudi-
cutive efforts in the hearing aid industry.
Tiie Commissing, baving reason to be-
lirve that adjudic fion is inadequate to
d-al with the cor-.nor grotection prob-
iems which the Commission has reason
t: believe exist in the hearing aid indus-
try, undertakes this proposed rule-
m:aking proceeding for the purposes of
carrying out the provisions of section 5
of the Federal Trade Commission Act by
defining with specificity certain acts or
practices which 1t has reason to believe
are unfair or deceptive.

19vITATION TG PROPOSE ISSUES OF SPECIFIC
Facr rorR CONSIDERATION IN PUBLIC
HEARINGS

All interested persons are hereby given
notice of opportunily £o propose any dis-
puted issues of specific fact, in contrast
ta legislative fact, which are material and
:ecessary to resolve. The Commission, or
its duly authorized presiding official,
shall, after reviewing submissions here-
under, identify any such issues in a No-
tice which will be published in the Fgo-
aaL REGISTER. Such issues shall he con-
«idered in accordance with section 18/c)
«+f the Federal Trade Commission Act as
amended by Public Law 93-637, and rules
srarmulgated thereunder, Proposals shall
ae pecepted until not later than Au-
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gust 25, 1875, by the Special Assistant
Director for Rulemaking, Federal Trade
Commission, Washington, D.C. 20580. A
proposal should be identified as a “Pro-
posal Identifying Issues of Speciflc
Fact-—The Hearing Aid Industry,” and
when feasible and not burdensome, sub-
mitted in five (3) copies. The times and
places of public hearings will be set forth
in a later Notice which will be published
in the FEDERAL REGISTER.

INVITATION TO COMMENT ON THE
ProOPOSED RULE

All interested persons are herehy
notified that they may also submit to the
Special Assistant Director for Rulemak-
ing. Federal Trade Commission, Wash-
ington, D.C. 20580, data, views or argu-
ments on any lssue of fact, law or policy
which may have some bearingz upon the
proposed rule. Written comments, other
than proposals identifying issues of spe-
cific fact, will be accepted until ten (10)
days before commencement of pubtlic
hearings, but at least until August 25,
1975. To assure prompt consideration of
a comment, it should be identified as a
“Hearing Aid Industry Comment,” and,
when feasible and not burdensomnie, sub-
mitted in five (5 copies.

The data, views, arguments and com-
ments received concerning the Proposed
Rule and any issues related thereto, to-
gether with the transcript of hearings,
will be available for examination during
regular business hours in the Commis-
sion’s Division of Legal and Public Rec-
ords. Room 130, Federal Trade Commis-
sion, Washington, D.C. All such data,
views, arguments and comments will be
considered by the Commission before
final action is taken in this matter.

Comments are invited with respect to
any aspect of this proposed rulemaking.
Whenever possible, comments should be
directed at and should refer to specific
sections of the Proposed Rule or to issues
related thereto. The Commission invites
comment particularly with respect to the
following:

fa) Do many consumers buy hearing
aids {rom which they receive no signifi-
cant benefit (or no significant additional
benefit if they are current hearing aid
users buying a second hearing aid or a
“better” hearing aid) ? Are you person-
ally aware of any such situations? If so,
please describe them in detail.

(b} Is it necessary for a prospective
hearing aid buyer to wear the selected
hearing aid in a representative variety of
actual use situations before it can be
determined whether a significant benefit
(or a significant additional benefit) will
in fact be received?

(¢ Can a prospective hearing aid
buyer determine the relative importance
to him of the advantages and limitations
of a hearing aid without wearing the
selected hearing aid in a representative
variety of actual use situations?

(d) Can a prospective hearing ald
buyer determine the nature of the ex-
verlence vl wearing a hearing afd with-
out wenring the selected hearing ald in
a representative variety of actual use
sitnations?
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(e) Are many hearing aid buyers the
victims of selling abuses? What selling
abuses? Are you: personally aware of any
hearing aid selling abuses? Will the
“buyer’s right to cancel” provided by
§ 440.4 of the Proposed Rule protect con-
sumers from selling abuses? How? Is
there any other consumer protection
remedy that will protect consumers from
selling abuses as well as the “buyer’s
right to cancel”? .

(fy Should the Proposed Rule exempt
sellers from the requirements of § 440.4
when a hearing aid is scld pursuant to a
written ri:ccmmendation of a specific
hearing aid. by seria] number or by
meodel, made by a physician or an audiol-
ogist who is financisily independent
from the seller, as it does in § 440.4
1y (1 ?

(g3 Should the Proposed Rule exempt
sellers from the requirements of § 440.4
when a hearing aid is sold to replace a
damaged or worn out hearing aid when
the hearing aid being sold is identical 1o
the hearing aid it is replacing, as it does
in § 440411 (257

(hi Is it reasonable to expect that
physicians and audiologists who recom-
mend the purchase of specific hearing
aids, by serial number or by model, will
look outi for thie hest interests of their
patients and protect them from sales
abuses, as long as such ~—hysicians and
audiologists are financially independent
from the sellers to whom they refer their
patients?

(1) Do the hearing aid selier licensure
laws which have been enacted in various
States adequately protect conswmers
from sales abuses. so that the protection
provided by the Proposed Rule is not
really needed?

(1) Is the “Notice of Buyer's Right to
Cancel” required by § 440.4(b) clear and
adequate?

(k» Is 30 ealendar days from receipt
an appropriate period of time in which
to expect the buyer to decide whether
to cancel?

(I} Is it necessary for § 440.4(g) 1) of
the Proposed Rule to set maximum limits
on the “cancellation charges” that the
seller will be permitted to retain upun
cancellation?

(m) Are the “cancellation charges”
permitted by § 440.4(g) (1) too high for
consumers?

(n) Are the “cancellation charges”
permitted by § 440.4(g) (1) high enough
to effectively discourage buyers from
canceling unless they receive no sig-
nificant benefit from the selected hear-
ing aid? (Or no significant additional
benefit over their old hearing aid if a
second hearine ald or a “betiter” hearing
aid is being purchased?) Are they high
enough to insure that the buyer will
make a good faith effort to adjust to
and benefit from the selected hearing
ald?

(0) Are the “cancellation charges”
permitted by § 440.4(g) (1) too low for
sellers?

{p; Should § 4404 (D (D be
changed to permit only ane 39 day rental
“gancellation charge” based on the pur-

chase price of enly one hearing ald, even
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if two hearing alds (one for each ear)
are being cancelled, in order to dis-
courage the sale of two hearing aids (one
for each ear) when only one {(or even
none) is appropriate?

(@) Should § 4404 (13 (D utilize
either Alternative 1 or Alternative 2 as
the formula fer computing the maximum
parmissible 30 day rental “cancellation
charge”? Or should §440.4(g) (1) (D
usilize a different formula? For example,
shiould the formula be 10 percent of the
purchase price texciuding any “cancella-
tion charges” for any custom ear mold
or batteries) ? Or should it be $30, ad-
justed annually in accordance with the
Consumer Price Index?

(r) What are the uses of hearing aids
returned by buyers who exercise their
right to cancel?

(s) Should § 440 4/g:1: be amended
to permit the seller to retain a “can-
cellation charge” in the amount of his
actual out-of-pocket cost of having
wiring embedded in the frames of eye-
glasses for the purpose of conducting 8
signal between the temples in CROS,
BICROS and similar types nf hearing
aids? What safeguards would be needed
to discourage the unnecessary sale of
such wiring in eveglass frames?

(t) Should the “buyer’s right to can-~
cel” provided by § 440.4 of the Proposed
Rule supersede the FTC's Deor-to-Door
Sales Rule, in effect since June 7, 1974,
which provides buvers with the right to
cancel a door-to-deor sale of a hearing
aid (or any other product: selling for
$25.00 or more any time up to midnight
of the third business day after the sale
and receive a refund of all of the pur-
chase price?

(u) Should the definition of “used
hearing aid” in § 4402110 be amended
to allow hearing aids returned by buyers
exercising their rights {0 cancel under
this Part to v rosold as new if they
are recondition-o by the manufacturer
and provided witr a “new hearing aid”
guarantee? What safeguards would be
needed to insure honest compliance with
the limits of such an exception in the
usual meaning of “used"?

{v) Is the limit on any lease or rental
charges for a trial period of no greater
than 39 days (provided by } 440.5+ nec-
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essary in order to protect consumers who
might otherwise pay more for a 30-day
rental of a hearing aid than they would
have forfeited as “cancellation charges”
if they had purchased instead of rented?

(w) Is §440.7(b)’s reguirement thst
prior express written consent be obtained
prior to sales visits to the home or place
of business of a potential buyer neces-
sary in order to protect consumers? Does
£ 440.7:b> remove the need for any “lead
solicitation” to disclose thai those who
respond may be visiled by a salesperson
for the purpose of selling 2 hearing aid?

«x» Is it neecessary in order to protect
consumers for sellers to be reguired (o
disclose that they are sellers whenever
they make any representaticns tw the
public?

ty: 37 4408:D: 4468-¢c: and 440 8:e:
limit or prohibit the use of ceriain terms
by sellers. Are these limitations and pro-
hibitions appropriate? Are there other
terms whose use by sellers siiaaid be Lm-

ited or prohibited?
iz In order to nprolee? TONSQIMETs
should ¢ 440.10a+ require ail hearing

adrvertisements making poyiormance
claimms 1o disclose thal many persons
with a hearing loss :ie. polent;ai hesr-
ing aid buvers: will not receive Any Sig-
nificant beuefit from any hearng aid?
Shouid 144010 4 be ameiied o o-
hibit any representation (ha hearing
aids c=n help mas? of those w 0o have 3
hearing problem”

ta3a: Should 38 1lv 5 and ¢ he
changed W require any sdverlizement
which makes any rei: -entalion that a
hearing aid will enable & person with a
hearing loss 0 understand conversation
better in noisy ‘or groun siuations to
disclose that many of thowe who can
benefit from the use of a heanng aid will
stull have dufficully understanding con-
versalion in noisy <or group  situalions”

‘ab: Should the Rule be amended o
provide that it would be an unfair act
or practice for a hearing aid seller to
fail to inform a potentsl buser of the
ernisence and role of the physician esr
speciajist and the audiologist prior to
entering into purchase pegotiations® If
so. what shouid such a ¢isclosure say?
To help focus comment on this matter
the following drait rule provision has
been: developed:
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A seller must make & clear and conspicut=
ous disclosure of the precise statement set
forth in paragraph (1) below in the manner
set forth in paragraphs {3} and (3) below.

{1} “You should know that there are phy-~
sicians specializing in diseases of the ear and
audioclogists who can provide valuable assist-
ance in derermining whether you can benefit
from & hear:ng aid.”"

i2y The disciosure must be made clearly
and conspicuousiv in each advertisement
which is directed o consumers and in i
writ{ien cousent for a saies visit required by
AT N

13: The dixlosure must he made prior to
the commencement o {ace-ta-{ace purchuase
negoliaiions. whether or ot it has already
been made 10 the pariicular potential buyer
invilved through the manner set forth in
Paragraph «2: aboye.

i4: The disclosure need not
situations in which Stale {aw requires the
writien authorizalion of both a physician
sperializing 14 prohjenws of the ear and an
audlogisl defore 4 hearing &t may be >old
nat contatn the
an specrallong in dis-
wruanens in whiich Stats
=0 xarhorication of a
BLF ST AT SPOTIAlils I diseaser of the ear
pelore & hesring 3 WY twe sed

8: Tohe discissure fived not onntain the
releTence W AN BWLAINEIAL N RTUALONS U
whirh Siste ww reguries the wriien anthor
alDn of an pladeelegng helire a hearing ad
ey e axd

T4 v oahe event 1hal
Adminis

be rade in

referende 0 3 phis
EwALS D 1HE PAT i
iAW TELILTEE The

e Fowsd angd Drug
Poreguires B label disclosure

audiog oAk s ealuation
ase of & hearto, aid, hear
he Federal Trades Com
whether 1he discionre
i ahave showid i

SR
Proposed Buie be axpected 1o have on
small business and consumers?

What economic effects can the

tad: How prevalent are the acts or
practces 3ot forth 1n the Statement of
Reasonn {or the Rule and what is e
manner and conlext in which such acts
or practice< ma oF may not be unfais o
deceplive?

Issued: June 24, 1975.
By direction of the Commission.

CHARLES A. ToRw
Secretary.

{FR Doc 75-18971 Pued §-23-75°8 45 am |

fsrpar}
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(the followin
Federal Eeglster of Dec

FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 20580

2]

= has beecy perrin
. 1

”!bf;‘f’ t"J,

pod

FEDERAL TRADE COMMISSION
[12CFRPart 440 ]
HEARING AID INDUSTRY
Final h Trade
mww £

On June 24, 1873 the Commbsion
published In the Progsar Rzoisrse 40
FR 25848 an Initial Notive of & pro-
posed trade regulation rule for the hesr-
ing abd Industry pursuant in the Pederal
Trade Commission Act as smended, I3
USC 4} etzeqg . the provisions of Part 1,
Fubpart B of the Commission's Pro-
cedures and Rules of Practice. 18 CFR
1.7, et seq.. and § 553 of Subchapter I,
Chapler 5 Title 5 of the U5 Code 1A4-
ministrative Procedurer.

Now. pursuant to the same authority
and more specifically to the authority of
§1.12 of the Comunission’s Procedures
and Rules of Practice. the undersigned
duly appointed Presiding Ofcer for this
proceeding hereby gives Final Notice of
proposed rulemaking, incorporating by
reference the contents of the Initial No-
tice described above, including the pro-
posed rule contained therein.
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iWritten Comments. All Inerested per-
1§ are hereby notified that they may
i oiit written data, views or arguments
. #any issue of fact, law, policy or dis-
retion which may have some bearing
;00 the proposed rule. Such comments
2uid be addressed to G. Martin Shep-
sr¢, Presiding Officer, Federal Trade
¢ smmission, Washington, D.C. 20580 no
lazer than February 27, 1876. To assure
piron:pt consideration comments should
bx idsentified as “HEARING AID INDUS-
TRY COMMENT"” and submitted, if at
ali possible, in five coples.

Public hearing dates and places. No-
tize is also given that public hearings on
tl:e proposed rule will be held at the loca-
$ions set forth below commencing on the
dates and times specified at each loca-
tion:

1. Public hearings will commence on
April 12, 1976 at 9:45 a.m, In Washing-
ten, D.C,:

Roorma 333, Federal Trade Ccemimission
B:uldlding, 8th and Pennsylvanla Avenue, NW.,
Washington, D.C.

Persons desiring to present their views
orally in Washington, D.C,, should so in-
form the Commission representative
listed below not later than March 22,
1576:

Mr. Steven D. Newburg-Rinn [(202) 724-
1483 1, Bureau of Consumer Protection, Divi-
sion of National Advertising, Federal Trade
Commission, Washington, D.C. 205680.

2. Public hearings will be held com-
mencing on June 7, 1976 at 9:45 am. in
Chicago, Illinois:

Room 347 A-B, John C. Kluczynski Pederal
Building, 230 South Dearborn Street, Chic-
ayo, Iilinols.

Persons desiring to present thelr views
orally in Chicago should so inform the
Commission representative listed below
r.ot later than May 17, 1976:

Mr. Richard J. Toman [(312) 353-4430],
Faderal Trade Commission, Sufte 1437, 55
East Monroe Street, Chicago, Illinols 60603.

3. Public hearings will be held com-
riencing on August 2, 1976 at 9:45 a.m.
i1 8an Franclsco, California:

Room 12138, Pederal Bullding, 450 Golden
Cmste Avenue, San Prancisco, California.

Persons desiring to present their views
crally in S8an Francisco should so inform
the Commission representative listed be-
iow not later than July 12, 19768:

Mr, Pred Austin [(415) 556-1270], Pederal
“rade Commission, 450 Golden Gate Avenue,
¥an Francisco, California 94102,

INSTRUCTIONS TO WITNESSES

All prospective witnesses are advised
that reasonable limitations on the time
allotted to any person may be imposed
and that these time periods may vary
from withess {0 witness depending upon
ail the circumstances, including the
needs of each witness, the complexity
af the expected testimony, the number
of parties represented by each witness
and the cumulative nature. of expected
jestimony. Witnesses will be expected to
stay within the time sallotted for their
remarks and the Presiding Officer may
allocate additional time for questioning.
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To the extent that individual views are
not unduly suppressed, individual mem-
bers of interested groups are encouraged
to make thelr views known through
group representatives. As a general rule,
witnesses are expected to confine thelr
prepared remarks to twenty minutes or
less, unless an exception has been made,
and to develop their testimony at greater
length through their written submis-
slons. Witnesses ar: entitled to festify
onlyat one hearing site.

Persons wishing to deliver prepared
statements are required to file such
statements with the appropriate Com-
mission representative listed above no
later than March 22, 1976 for those wit-
nesses appearing in Washingtion, D.C.;
no later than May 17, 1976 for those
witnesses appearing in Chicago, Hlinois;
and no later than July 12, 1976 for those
withesses appearing in San Francisco. If
at all possible, witnesses should furnish
ten coples of their statements. Any wit-
ness not intending to deliver a statement
fully prepared in advance is required to
file with the designated Commission rep-
resentative (by the same date set forth
above for the filing of written statements
at the location where he expects to ap-
pear) & written detalled and comprehen-
sive outline explainirg the nature of his
expected testimony including, but not
limited to, a statement of each important
fact, observation, conclusion, or opinion
he anticipates presenting.

Advance submittal of statements and
exhibits is required to apprise other in-
terested parties of expected testimony so
they may determine on the need for ex-
amination, including cross-examination,
or rebuttal submissions. Such submittals
will be made available for viewing by
the Commission representatives desig-
nated above at the location where ‘he
witness intends to appear.

The Presiding Officer retains the dis-
cretion to require that any oral presenta-
tion be submitted in writing in advanca
of presentation and to deny the right to
present oral testimony {o anyv person who
fails to flle appropriate statements or
comply with the advance notification re-
quirements of this Notice.

Prospective witnesses who plan to in-
troduce documents or other written evi-
dence as exhibits to their statements
must furnish such documents or writ-
ten evidence, properly identified with the
witness’ name and sequential number
(i.e., Jackson Exhibit-1)}, by the same
dates set out above for the filing of ex-
pected testimony, depending on the lo-
cation at which the witness intends to
appear, unless for good cause shown they
can demonstrate why this could not have
been done at that time.

All prospective witnesses may and, in-
deed, are encouraged to direct their
statements towards any question of fact,
law, policy or discretion relevant to the
proposed rule, and, in this regard, the
usual rules of evidence applicable to liti-
gated proceedings will not apply. How-
ever, all proapective witnesses are ad-
vised that to the extent their statementa
may bear upon any of the deslgnated
issues set forth below, or to be later des-

59747

ignated, they may be subject to limited
cross-examination as to those issues by
representatives of other Interested par-
ties, as designated by the Presiding Offi-
cer, or to cross-examination by the Pre-
siding Officer on behalf of such represent-
atives, or to direct rebuttal submissions.
All witnesses will be subject to direct ex-
amination by the Presiding Officer and,
subject to his control, to examination by
such interested parties as he may within
his discretion permit. Oral presentations
will not r.2 under oatit unless the Presid-
ing OfHicer nxpressly so provides.

DESIGNATED ISSUES

Set forth below are the issues which
the Presiding Officer has determined to
designate under § 1.13(d) (1) of the Com-
misslon’s procedures and rules of prac-
tice as issues tc be considered in accord-
ance with § 1.13(d) (5) and (6) of said
Procedures and Rules of Practice. Pur-
suant to statute and the Cominission’s
rules of practice, testimony with respect
to these issues may entitle designated
representatives of other interested par-
ties to conduct or have conducted such
cross-examination as the Presiding Offi-
cer may determine to e appropriate and
required for a full and true disclesure
with respect to any issue so designated. In
the alternative, the Presiding Officer may
determine that full and true disclosure
as to any issue may be achieved through
rebuttal submissions or the presentation
of additional oral or writien statements.

The Presiding Officer may at any time
on his own motion cr pursuant 1o a writ-
ten petition by interested persons, add to
or modify any issues isted. No such peti-
tion shall he considered unless good cause
is shown why such issue was not pro-
posed during the time suveciried in the
Initial Notice.

Interested persons who desire to availl
themselves of the procedures described
above with respect to designated issues
must, by January 26. 1976, notify the
Presiding Officer in wriiing of their par-
ticular interest with respect to each issue
designated, luncluding a genera! state-
ment of their position with respect to
such issues. In the event new issues are
added interested persons mu;t promptly
notify the Presiding Officer to their par-
ticular interest with respect to each such
issue in the same manner. Reguest to
examine, including cross-examine, or
to present rebuttal submissions, shal! be
accompanied by a specific justiflcation
therefor,

Before the hearings commence, the
Presiding Officer will identify groups of
persons with the same or similar Interests
in the proceeding. Such groups will he
required to select a single representative
for the purpose of examinstion, includ-
ing cross-examination. and, if unable to
agree, the Presiding Officer may select a
representative of each such group. Any
member of a group whe is unable to agree
upon group representation after a good
faith effort to do so, and who seeks to
present substantial and relevant issues
which will not be adequately presented
by the group representative, may be al-
lowed to condiict or hrve conducted any

(292)

FEDERAL REGISTER, VCL. 40, NO. 750..TUESDAY, DECEMBER 20, 1975



SHIAR

~xamuination, Including cross-examing-
wr, or rebuttal submissions, to which
@ is entitled on issues designated for
arsideration in mccordance with this
4piice.

CGENERAL ISSUES

1. 25 relevant to the Proposed Rule,
‘hat are the sales techniques employed
sy sellers (at any and/or all levele of dis-
ribation) in connection with the offer-
ag for sale and/or sale of hearing aids?
n what respects could such techniques
“iave the capacity or tendency to deceive
onsumers, and how might such tech-
:iigizes be unfair to consumers? XHow
srevalent are such techniques?

2 How are hearing aid sellers trained,
:notivated, and controlled? How does
‘hat training, motivation, and control

ivear on whether consumers are subjected
1o selling abuses or whether consumers
surchase hearing aids that provide no
significant benefit?

3. In connection with the offering for
sale and sale of hearing aids, are existing
~onsumer protection measures (includ-
ing, but not limited to those relating to
cooling off periods) adequate to protect
purchasers?

4 What will be the economic effec,of
the Rule, taking into account the effects
on small business and consumers?

Buyer’s RIGHT 10 CANCEL (§ 440.4)

5. Do a significant number of con-
gsumers buy hearing aids from which
they receive no significant benefit (or no
significant additional benefit if they are
surrent hearing aid users buying a sec-
snd hearing aid or a “better” hearing
aid) ?

8. Is it necessary for a signfficant num-
per of prospective hearing aid buyers to
wear the selected hearing aid in a rep-
resentative variety of actual use situa-
tijons before it can be determined
whether a sigz:ificant benefit (or a sig-
nificant addition:. henefit) will in fact
be received?

7. Are there a significant number of
prospective heering ald buyers who can-
not determine the relative importance to
themselves of the advantages and limita-
tions of a hearing aid without wearing
the selected hearing aid in a representa-
tive variety of actual use situations?

8. Are the “canceilation charges"” per-
mitted by § 440.4(g) (1) high enough to
effectively discourage casual or frivolous
cancellations?

9. What would be an appropriate 30
day canceliation charge In situations
where the sale of two hearing alds (one
for each ear) is involved?

SeLLmc Trcumiques (§ 440.7D

16. Do “master hearing aids” or similar
devices perform in a materially differ-
ent manner from the actual performance
(i actual use situationsy of the hearing
alds sold to consumers? To what ex-
tent are “master hearing alds” or simi-
1ar devices utilized to demonstrate the
performance & consumer can expect from
& hearing aid? (§ 440.7(a))

11, Will the requirement that a seller
obtain express written consent from pro~
gpective hearing air buyers, prior to mak-
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ing visits to their homes or places of
business (for the purpose of selling hear-
ing alds) enhance the ability of such
buyers to protect themselves agsainst
deceptive or unfair acts or practices (in~
~luding high pressure sales tactics)
which might be used by the seller?
(§ 440.7(b))

12. Does failure to disclose previous
use of a hearing aid have the capacity or
tendency to mislead consumers as tc &
fact material to them in making their
decision as to whether to purchase the
particular hearing aid? (§ 440.7(¢))

13. Does the offering of a hearing test,
without disclosure at the outset that the
tester is a seller of hearing aids and may
attempt to sell a hearing aid to the per-
son being tested, have the capacity or
tendency to mislead consumers as to ()
the status of the person deing the test-
ing and/or (b) the true nature or pur-
pose of the offer and test? (§ 446.7(d))

14. Does an advertisement which is not
readily recognizable as an advertisement
by the audience to whom it is addressed
have the capacity or tendency to mislead
consumers as to the nature and/or pur~
pose of the communication? (§ 440.7(e)?

PROHIEITED REFRESENTATIONS CONCERNING
HEARING AID SELLERS (§ 440.8)

15. Does a representation by a seller
of hearing aids (concerning hearing or
hearing aids), without disclosure that
such person is in fact a seller, have the
capacity or tendency to lead consumers
to believe (a) that such representation
is not designed to effect the sale of a
hearing aid, or (b) that the person mak-
ing such representation is financially dis-
interested with respect to the matters
covered in the representation? (§ 440.8
a’)}

16. Does the use of the terms set forth
by way of example in § 440.8(b) have the
capacity or tendency to lead consumers
to believe that the organization being
described is something other than a re-
tail sales outlet {i.e., a governmental or
other public service organization or a
nonprofit medical, educational, or re-
search institution)? (§ 440.8(b)}

17. Does the representation that a
seller of hearing aids (or the seller's
employee, agent, salesperson, repre-
sentative, or associate) is a physician or
audiologist, when such is not the fact,
have the eapacity or tendency to mis-
lead consumers as to (a) the training,
skill, knowledge, specialty and/or ex-
perlence of such person. or (b) the
nature of the enterprizse engaged in by
any such person? (§ 440.8(¢) and (d)}

18. Do the terms “counselor” and/or
“consultant” have the capacity or ten-
dency to lead consumers to belleve that
the individusl so described can be re-
led upon to provide an expert and
financislly disinterested recommenda-
tion as to what should be done to deal
with the consumer’s perceived hearing
problem? (§440.8(e))

Prouisrren RaraesENTATIONS CONCERNING
Hranmng Arps (§ 440.9)

18. Wil any hearing aid restore or
help restore normal or natural hearing,

or enable wearsrs to hear sgunds nor-
mally ar naturally? (§ 440.9(a))

20. Do the expressions set forth by
way of example In § 440.9(b) have the
capacity or tendency to lead consuthers
to believe that any hearing aid will re-
verse, halt or rctard the progression of
hearing loss, or will help to do so?
(§ 440.9¢b))

21. Does the word “new”, when used
to describe hearing aid models, or fea-
tures thereof, which have been on the
market for more than one year, have the
capacity or tendency to mislead eon-
sumers? (§ 440.5(e)}

22. Do representations that a hearing
ajd possesses a general or specific fea-
ture or characteristic, or that it em-
bodies any particular concept or prin-
ciple, have the capacity or tendency to
lead consumers to believe that (with re-
spect to such feature, characteristic,
concept, or principle) the advertised
hearing aid will (a) provide some sig-
nificant benefit(s) to the wearer (b)
regardless of the wearer's particular
type of hearing impairment? (§ 440.9
(e)?

23. Do representstions {in which a par-
ticular hearing aid i{s being compared
to any other hearing aid(s} have the
capacity or tendency to (a) mislead
cansumers as 40 what hearing aid(s) {ie
particular hearing aid is being com-
pared to when the revresentation is In
the form of a dangling (incompleted
comparison; or (b: lead consumers tn
believe that the particular hearing aid
is superior with respect to any char-
?g:‘e)ristic being compared? (§440.9(e)

24. Do representations that a hearing
aid model is unigue. special, or revolu-
tionary. with respeet to some particular
characteristic. have the capacity or
tendency to lead consumers to believe
that the advertized model i{s being com-
pared to all other hearing aid models
with respect tc such characteristic?
(§ 440.9¢£2)

25. When a hearing aid is represented
as being “smaller” than other hearing
aids, would the fact that {t produces
sound of less quality and range than
those with which it is being compared
be 2 material fact which might influence
the potential purchaser’s decision of
whether to purchase it? (§ 440.9(g))

26. Do the terms “‘prescribe” and “pre-
scription” when used in connection with
hearing aids, have the capacity or tend-
ency to mislead consumers as to the ex-
tent fo which hearing aids can correct
hearing loss? (§ 440.9(h))

27. Do the words and phrases set forth
hy way of example in § 440.9(J), when
used to describe a hearing sid or part
thereof, have the capactty or tendency to
lead consumers to belteve that the hear-
ing aid, or part thereof, so described is
hidden or cannot be seen? (§ $40.9(1))

28. Do the words and phrases set forth
by way of example in § 440.8(k) have the
eapacity or tendency to lead consumers
to belisve that the hearing aid so de-
scribed can be worn without any visible
cord or wire? {§ 440.8(k}))

28. Do the words and phrases set forth
by way of example In § 440.9(]) have ths
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supacity or tendency to lead consumers
15 believe that the hearing aid so de-
sorived can be worn without any butien
¢r other receiver in the ear? (§ 440.9(1})

34. Can any hearing aid or feature
inereof enable the wearer to eliminate
il or most unwanted noises? (§ 440.8
il )

31. What effect does a representation
that a hearing aid can cperate without
tatterles have on consumer beliefs or
perceptions as to the operation of the
yarticular hearing aid? (§ 440.9{n))

ADVERTISING REPRESENTATIONS THAT
Must Bx QuaLrrren (§ 440.10)

32, Would many of those who think
they have a hearing problem (and, there-
fore, might buy a hearing aid) not be
able to receive any significant benefit
from the use of .any hearing aid?
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(§ 440.10(a))

33. Would many of those who can
benefit from the use of a hearing aid
still have difficulty understanciing con-
vemttcn(b in noisy situstions? (§ 440.19

3)

34. Would many of those who can
benefit from the use of a hearing aid
still have difficulty understanding con-
versation in group situations? (§ 440.10
{¢))

35.. Would many persons with a hear-
ing josa in both ears fall to receim
greater benefits from the use of two
hearing aids, one in each ear, than from
the use of one hearing atd? (§ 440.1044})

Brvssany oy Crosmeg Darxs

wééxaaﬁu&m of interest; January 26,
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w;.&mmttmmk;mﬂ.
1. Wilnessss' prepared statements (or

c‘;mmw“ summariss) and exnibits
(a0 Washington, D.C. :
Mareh 22, 1078, hearing
(b) Chicago hearing; May 17, 1978;
. ‘;;} San hearing; July 13,

Svamaary or Heanixe Dares

1. Washingtoo, D.C.; April 13, 1876.
2. Chicago, Ilinols. fune 7. 1978
3. Ban Prancisco, Cslifornla: Au-
gust 2, 1876,
Issped: December 23, 1978,
3. MarToe SEEPRERD,

Presiding ORcer.

PR Doo T5-35031 Pued 13-29-T5,8:45 am]
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APPENDIX III
Outline of Public Record 215-44.

Proposed Trade Regulation Rule
for the Hearing Aid Industry

§1 Public Notices, Petitions, Motions, and Answers
Thereto (and certain other documents related to
the conduct of the proceeding).

§2 Recommendations as to Disputed Issues of Material
Facts.

§3 Industry Comments (Written).
54 Consumer Comments (Written).
§5 Scientific and Technical Comments {Written).

§6 Government Agencies (Federal, State, Loccal, etc.)
(Written}.

§7 General Comments {Written) {Unclassified scurces).
§8 Commission Staff Submissions.

§9 Presiding Officer’'s Report, Staff Report, and
Comments Thereon.

§10 Advance Statements for Hearings.
§11 Hearing Aid Users Opposed to Rule (Written).
§12 Transcript of Hearing and Exhibits.
A. Hearing Exhibits
B. Physical Exhibits
C. Transcript
§13 Rebuttal Submissions {Post-hearing).
§14 Excluded Evidence.
§15 Evidence In Camera

NOTE: Each Section has its own pagination starting with
page 1.
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FEDERAL TRADE COMMISSION
WASHINGTON. D. C. 20380

("he following has been reprinted from the
Federal Register of Augpust 19, 1975 - 40 FR 3€145)

B B 5

[ 16 CFR Part 430 ]
HEARING AID INDUSTRY

Change in Closing Date To Propose Issues
of Fact in Proposed Trade Regulation Rule

Notice of opportunity to propose issues
of specific fact regarding the proposed
Trade Regulation Rule concerning the
Hearing Aid Industry was published in
the FeperaL REGISTIR on June 24, i975
(40 FR 26646). The time for filing such
propeosals was August 25, 1875.

The Commission has now finalized tha
rules of procedure governing trade reg-
ulation rule proceedings and has deter-
mined that all interested parties sheould
be afforded additionsl time {or AAling such
proposals, or to-amend or supplement
proposals previously filed, taking into
consideration the final procedural rules
adopted. Accordingly. the record in this
proceeding will remain open for that
purpose uniil Septemper 24, 1873,

Proposed issues of fact concerning the
proposed Rule may he flled with the Spe-
clal Assistapt Director for Rulemaxing,
Bureau of Consumer Protection, Federal
Trade Commission, Washingten, D.C..
20580.

Issued: August 19, 1975.
By the Commission.

Crszres A, Tosm,
Secretary.

[PR Doc.75-21879 Filed 8-18-73:8:43 am]
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Appendix V

Addendum

This report was in final form prior to disposition of
w0 motions from two industry associations. Therefore,
~his addendum became necessary.

The first of these motions was entitled:

MOTION OF THE NATIONAL HEARING AID SCCIETY (NHAS)
TO REOPEN THE...RULEMAKING PROCEEDING FOR THE
RECEPTION OF FURTHER EVIDENCE. R-1-D320.

Submitted with this motion were certain recently generated
documents which were offered as rebuttal evidence and were
alleged to "bear directly upon the veracity and credibility" of
(1) the only spokesman in this proceeding sponscored by the
American Speech and Hearing Association (ASHA), Kenneth O.
Johnson, Ph.D., now Executive Director of ASHA; (2)
Richard J. Dowling, Esg., Counsel for ASHA during this
proceeding--but not a witness; (3) the President of ASHA,
Daniel Van Hattum, Ph.D., who was nct a witness; and (4)
the large number of audiologists who were members of ASHA
and "who testified in these proceedings and who alsc may
have been the object of ASHA schemes."

The second motion was submitted on behalf of the
Hearing Aid Industry Conference (HAIC) under its recently
changed name, Hearing Industries Association (HIA). R-1-
£C322. HIA joined in the NHAS motion and, in addition,
raquested reconsideration and expansion of motions pre-
viously submitted on behalf of HAIC (HIA). Those previous
notions sought extensive discovery and were denied as has
teen noted in the relevant discussion in Part I of this
report at pages 24-30.

Succintly stated, NHAS recently regquested and acquired
certain documents under the Freedom of Information Act from
the Food and Drug Administration (FDA). NHAS alleges that
those documents {(which are attached to the subject motion)
gshow that ASHA, through certain of its officers, engaged in
a surreptitious scheme to send a "bogus press release" to
FDA (in an effort to determine if FDA would "leak" the
information therein to NHAS) and then made (or confirmed)
false statements to FDA officials concerning the matter.
t.ccording to NHAS, this new evidence, taken with other
evidence in the FTC rulemaking record relating to a meeting
ASHA officials held with a group of ASHA members who were
potential witnesses at the hearings in this proceeding,
demonstrates that all ASHA officials and members participating
in this proceeding (in support of the rule) are not trust-
worthy. (It is assumed that NHAS does not question the
credibility of the many audiologists who are members of ASHA
ut who testified in opposition to the rule under the
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sponsorship of the manufacturers or dealers.) HIA concurs
with NHAS.

Copies of these motions were forwarded to ASHA with
‘rvitation to respond. R-1-D321. Response was received and
ortered in the record (R-1-D323) along with the industry's
motions.

In the ASHA response, Mr. Dowling noted that, "Industry
counsel offer an allegation regarding ASHA's interest in an
I'DA proceeding that is unrelated to the issues before the
.Federal Trade] Commission.” Also, he stated that he had
riade an "inappropriate and incorrect" "spur-of-the-moment"
statement to FDA officials in an "awkward, ill-conceived
attempt to discover how the release had come into the trade
c¢roup's possession” ~-- a statement for which he later apolo-
c¢ized. Further, ASHA discussed the allegations that ASHA
might have somehow coerced its members to accept its position
concerning the rule, but ASHA denied such allegations and
compared its own conduct with the conduct of other associations
in regard to sponsorship and preparation of witnesses.

ASHA also made certain counter-allegations concerning the
tactics employed by NHAS and, after citing various examples,
concluded:

We have demonstrated how the NHAS counsel has
attempted to mislead the reader of the record
with strained inferences and misquotations.

And we have shown that this attempt is charac-
teristic of the manner in which he chooses to
represent his client. We have also shown that
the principal objective of this, tl.2 most recent
exercise of his characteristic approach, is a
clouding of the impact which the combined
testimony of audiologists and other witnesses
who supported the proposed rule is bound to have
on the reader of the record. Industry counsel
have shown that ad hominem argument may serve
their purposes where relevant facts fail.

It would appear that ASHA's counter~allegations are at
least as related to this FTC rulemaking proceeding as were the
industry's allegations and, therefore, worthy of at least as
much consideration. However, in the Presiding Officer's sum-
mary report he found it preferable, indeed necessary, tec avoid
what would have been an extremely lengthy discussion presenting
the bases for evaluating, on an individual basis, the testimony
of over 200 (mostly expert) witnesses =- no one of whom
presented evidence of an outcome determinative nature on any
igsue. Such analyses, to be adequate, would require much more
time and another book.
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Likewise, the Presiding Officer endeavored to avoid,

» ierever practicable, cluttering the record with side issues

repetitious and irrelevant materials born of the obviously
“cwing and bitter competition between dealer-salesmen and
atter-day audiologists who not only test hearing but, more
~cently, dispense hearing aids at cost-plus—-overhead.
early, this industry is undergoing its own version of the
:cd 0ld American frze enterprise system. The Presiding
»ficer has also avoided a detailed evaluation of counsel
carticipants because, except where some procedural issues are
involved, it would add very little of particular importance
o this report.

i
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In the same vein of thought, there appears to be no need
tv discuss further the details of the allegations and counter-
allegations presented by the two subject motions and the
response thereto. Those documents are on the record for the
meticulous reviewer's own analysis. Suffice it to say, except
for tangential considerations of credibility, the allegations
add very little to this record.

In summary, the Presiding QOfficer considered the motions
and response thereto in the light of the record as a whole
ard of all other circumstances, including observations made by
him during the hearings. He then determined to place the three
documents with attachments in the record but concluded that,
2ven in the most sinister possible view of the facts, there is
insufficient reason to rephrase any statements, findings, or
2cnclusions in his report, including those statements relevant
~¢; biases, credibility, reliability, and objectivity of
7v:tnesses (i.e., see pages 37-38 of this report). He also
determined that there is insufficient reason to further extend
~1is proceeding for any other purpose at this time. R-1-D324.
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