






















































































































































































































































































































































































































































































however, opposed various bills that have come before the legis­
l3ture because it felt these bills were not adequate from the 
standpoint ·of consumer protection. Mr. Shattuck explained that 
the Department was against a particular bill that would have 
set up a licensing board composed mainly of dealers because, 
"[t]he Department of Health felt it was not in the best interest 
of the consuming public to have boards dominated by hearing aid 
dealers .•• " Tr. 6771. 

In it's rebuttal to the Senate Staff Study of the State 
Licensing Laws and Training Requirements for Hearing Aid Dealers, 
the National Hearing Aid Society strongly objected to the Senate 
staff's characterization that boards dominated by hearing aid 
dealers do not have the best interest of the consumer in mind. 
NHAS also disagreed with the position that the makeup of the 
boards had the appearance and the reality of a basic conflict 
of interest.12 NHAS cited a decision of a Michigan Court which 
suggests that state boards should be run by members of the 
industry being regulated. This court reasoned that those people 
who are already in the industry have the greatest understanding 
of its problems. 

Another purpose of the (Michigan) consti­
tutional provision, as recognized by the 
Court of is that, if an examining 
or licensing board of a 'profession' is to 
function successfully board members must 
understand the technical and ethical stand­
ards of the regulated 'profession.' This 
may best be accomplished by requiring the 
members of examining or licensing boards 
to be members of the respective 'profession.' 
Nemer v. Michigan State Board of Registration 
for Architects, Professional Engineers and 
Land Surveyors, 20 Mich App 429, 433: 174 
NW 2d 293 (1969). R-8-558-10. 

NHAS further suggests that the hearing aid industry is rather 
advanced in that nonmembers of the industry are currently 
included on most state boards. It said few other professional 
licensing boards have such members.13 

There are other problems that most boards face that add to 
and probably in some cases cause their ineffectiveness. The 
boards generally have scant funds for their operations, very 

l2 The of the Nation3l Hearing Aid to the Staff 
3turiy of the State Licensing Laws and Traininq 
for Aid R-8-0558-10. 
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w have adequate support staffs to receive or process complaints, 
uiJ they meet very infrequently, usually only once or twice a 

a::: .14 

Despite the contention of NHAS, there is ample evidence on 
~he record which suggests that the composition. of the state 
~ic~nsing boards may be one of the most serious osbtacles to 
~f fective consumer protection at the state leveI.15 

2. State requirements for licensure. It was thought that 
:egistering and licensing hearing aid dealers in order to estab­
lish a legal basis for controlling their operations in the indus­
cry would result in better protection for consumers. There are 
those who believe, however, that the idea has backfired in that 
che license brings an "aura of quasi-professionalism • " 
which has a " ••. greater capacity to mislead and deceive the 
consumer than existed prior to such laws."16 Dr. Tom Mahoney, 
Director of Speech Pathology-Audiology Si:!ction of the Department 
of Social Services in Utah said that "[m] ost hearing aid laws 
in states are simply registration acts that put a fraudulent 
air of professionalism on the hearing aid dispensor[sic]." 
H-·6-10. New York PIRG found that because bills in most states 
are largely void of consumer protection measures the bills' 
main results have been to provide professional status to the 
dealer, even though his background, training, and experience 
~ay not warrant it.17 

Requirements for licensure in the 41 states that currently 
nave such statutes, include provisions for education, experience, 
examinations, and training periods. The statutes combine these 
fcur main ingredients in a variety of ways, some states placing 

14 

1) 

Senate Staff Report, Note 1, supra at 2; Munger, Note 6, supra 
at 4504; Donald Morgan, Chairman of the Audiology Task Force 
of the Commission of Legislation of the California Speech 
and Hearing Association, Tr. 9507; Jeffries, Note 5, supra. 

See, e.g., Angela Loavenbruck, Fd.D., Audiology-Speech 
Professor, Teachers College, Columbia University, Tr. 1551; 
Richard Conlin, Project Director, Public Interest Research 
Group in Michigan (PIRGIM), Tr. 7857-58; ISPIRG, Note 2, supra 
at 45; NYPIRG, Note 2, supra at 0232-11; Jeffries, Note 5, 
_:3UJ?ra. 

l6 ASHA, Note 1, su2ra at 1650~; see also PIRGIM, Note 1, s~ra 
at 30-31; CyriT F. Brickfield, counsel for the National ___ --

17 

Retired Ti::achers Association and American ll.ssociation of 
Retired Pt:':rsons, Tr. 1434. 

NYPIRG, Note 2, §'::1_}2~_9_ at 11. 
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~ore emphasis on one area than another. For instance, in regard 
to education of dealers, California, Indiana, Iowa, Ohio, and 
Nashington require only a high school diploma or a certification 
Jf general educational development (G.E.D.).18 

NHAS in its attempt to establish some educational guidance 
for its members instituted a 20 lesson home-study course for 
]ealers. The HEW Task Force on Hea1:'.'ing Aids in their final 
report to the Secretary on Hearing Aid Health Care said: 

Of the estimated 15,000 hearing aid dealers 
in the United States, only about 2,200 deal­
ers have received certification by their 
trade association, the National Hearing Aid 
Society, through a 20-week home study course. 
This course and final examination do not 
include any evaluation of the dealer's prac­
tical skills in testing and fitting hearing 
aids nor of the dealer's ability to communi­
cate with and counsel the hearing-impairea.19 

RPAG reported in its ~nalysis of the course that subjects covered 
in 1 week by the NHAS course required a full semester of study 
in university audiology programs.20 This is an important compar­
ison to consider. 

Dealers, on the other hand, cite this course as proof of 
the educational efforts being made by the industry.21 Though 
the course may be a worthwhile attempt to educate dealers, it's 
success is limited because a dealer is not required to take the 
course and experts consider it totally inadequate. 

18 

19 

20 

21 

ASHA, Note 1, supra at 1658. ASHA included New York in 
this list, but New York has passed a rather strong licens­
ing bill since ASHA's comment was filed. 

HEW, Final Report, R-8-494-24; NYPIRG, Note 2, suera at 
11; Ira Kolman, Chairman, Department of Speech Pathology­
Audiology, IDyola College of Baltimore, Tr. 1883; 
Dr. Roger Kasten, Witchita State University, Tr. 777-86; 
Elma Griesel, National Steering Committee of Gray Panthers, 
Tr. 9475. 

RPAG, Note 1, supra at 111-22. 

Se~, ~~, Kenwood, Note 4, supra at 9287; David B3rnow, 
IOrmer HAIC president, Tr. 16 27; Rich, Note 4, .§.~ at 
2982-83; NHAS, Note 4 supra at 3534; John Kojis, President, 
Maico Hearing Instrument Company, Tr. 1977-78. 
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A few of the major manufacturers have set up training for 
l~alers but these sessions consist mainly of business and sales 

chniques.22 Wayne Staab, Director of F.ducation for Telex, 
~s~ified that the Telex dealers' training is not extensive from 

~ academic standpoint; dealers education comes fr0m experience, 
1ccording to Staab. Tr. 7027. Part III of this report details 
msnufacturers efforts at educating dealers. These efforts are 
mainly conducted through use of training manuals that emphasize 
selling techniques. 

Since the state codes do not require formal education in the 
field, how then do the codes provide for potential dealers entry 
into the state licensure system? The answer is two-fold. 

One means of educating dealers used in the hearing aid 
industry is "grandfathering." Under the grandfathering provisions 

1)f the state codes, licenses are automatically given to those who 
nave been involved in selling hearing aids prior to the enactment 
of the licensure laws.23 RPAG reports that dealers in 29 states 
were not required to take the state examination ~ f they had been 
in business 2 to 3 years before the bills became effective.24 

ASHA believes that grandfather clauses in the state statutes 
are "a unique form of perpetuating dealer incompetency."25 In 
~ichigan, a finding of MPIRG was that most dealers that were in 
the system were grandfathered in. This is true perhaps of 150 
out of 200 now practicing in Michigan.26 Nebraska gave its' 
·'lE·alers who had been in business before the statute became 
effective, a "free ride" for 18 months before an examination 
wCiS required.27 

The second method whereby a person, who is not formally 
educated in the trade, may obtain licensure is through the 
trainee provisions incorporated in most state codes. Those 
w·shing to enter the field may apply for a temporary permit 

22 RPAG, Note 1, supra at XIV-2. 

23 

24 

2S 

26 

27 

Linda Joy, Executive Director, Michigan Consumer Council, 
R-6-220~ ASHA, Note 1, supra at 1660. 

RPAG, Note 1, supra at III-23. 

ASHA, Note 1, supra at 1659. 

Conlin, Note 15, supra at 7759-60. 

Lawrence Murphy, Nebraska Hearing Aid Association, Tr. 7979. 
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u1der the conditions that a licensed dealer sponsor them.28 
Tne statutes have various ways of handling this sort of entry 
but generally the trainee is issued a permit to dispense and 
fit aids under the supervision of a licensed dealer for a period 
ranging from 6 to 18 months. At the end of that period, the 
trainee must then pass the state exam in order to obtain a per­
manent license.29 The trainee provisions of state codes have 
been criticized for two major reasons. First, the person who 
is still in training, is allowed to sell and fit aids, possibly 
without adequate knowledge of the hearing-impaired; and, secondly, 
the tempo~ary permit may be renewed upon failure of the state 
exam for as many as three times, thereby allowing a person who 

r is not capable of passing the exam to continue in the business.30 

• 

ASHA believes that temporary licensure ~ubstantially defeats 
any other possible protection offered by dealer licensure statutes. 
ASHA conducted a study of the various states licensure laws and 
found that of the 23 boards that responded to their questionnaire 
" •.• approximately 80 percent of temporary permit holders who 
actually tested hearing and fitted and dispensed hearing aids 
during the permit periods never had to meet full statutory licen­
sure standards."31 ASHA feels that with this type of licensure 
loophole, it is not possible for the consumer to be adequately 
protected by state laws.32 

The fourth major element provided for in the state codes is 
the examination given to those desiring a license. The statutes 
in most states give the responsibility of administering the 
licensing exam to the state board. Usually the exam is offered 

28 

29 

30 

31 

32 

See, e.g., Maine 43 Stat. 1658-J, R-6-40: Rules and Regula­
tions of Virginia Board of Hearing Aid Dealers and Fitters, 
R-6-156; Dr. Henry Creech, Vice Chairman of the Board of 
Examiners, State of Virginia, Tr. 5224; Murphy, Note 27, 
supra at 7979-83. 

Missouri HB 396 & 257, § 16, R-6-67; Maine Statute, Note 
28, supra; Virginia Board Rules, Note 28, supra; James Wallace, 
Chairman, Tennessee Board for Hearing Aid Dispensers, 
Tr. 34 70 . 

Mark Stewart, Investigator, Camden County, New Jersey, 
Office of Consumer Affairs, R-6-176; Creech, Note 28, s~a 
at 5224; Leslie Dalton, New Mexico Speech & Hearing Associa­
tion, Tr. 8723; Morgan, Note 14, supra at 9507. 

ASH A , No t e 1 , _s u Er a a t 1 6 6 6 - 6 7 . 

Id. 
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t e a year, but this is flexible and is generally left to the 
d ·retion of the board. After payment of the required fees, the 
a-~ icants for licenaure in most states must take a two-part 
e~a , one part written and the second practica1.33 The record 
c r .sins evidence supporting both the reliability of these exams 
a the near worthlessness of them. Some witnesses believe that 
s a~e exams are very thorough, testing the applicant's ability 
i ·. 111 areas necessary for competent dispensing.34 Others, such 
2: ':re Unit Manager of Oregon's Registration Office, believes 
" T he examination is intentionally a low fence type of exam 

" Tr. 11785. 

If one hypothetically assumes that the exams in every state 
c suff icently evaluate the proficiency of the applicant, the 
rudes still contain the self-defeating mechanism of allowing 
tnose who do not pass the test to continue to work in the field 

r an additional six months to a year and a half through renewal 
cf the temporary permit.35 Thus existing state requirements 

r licensure can only be considered an initial step in providing 
adequate protection for the hearing aid consumer. The licensure 

ovisions of most codes provide a very mild form of protection 
that the educational requirements are very la~, the grand­

athering provisions allow for licensure without requiring exami-
3tion, the exams themselves may not adequately test the competency 

n th~ individual, and the renewal of temporary permits provides 
a state sanctioned loophole for those who cannot perform the 
-3quired skills necessary to obtain permanent licenses.36 

The HEW Task Force Report, the Senate Staff study, ASHA, 
M:-'IRG, RPAG, and many individuals who wrote to the Commission 

who testified during the proceedings believe that most of 

13 RPAG, Note 1, supra. Tables at end of report show that 22 
states require such exams for licensure. See also Morgan, 
Note 14, supra at 9506; Donald Mettler, otolaryngologist, 
Tr. 11371-72. 

~4 Wallace, Note 29, supra at 3459; Herbert Richenberg, 
Dir~ctor, Henry C. Barkhorn Memorial Hearing and Speech 
C'::!nter, Tr. 3511. 

See reference cited in notes 29 and 30 su2!a· 

3 6 ~ei:., e.~' Kenne th Johnson, Executive Secretary, ASHA, 
Tr. 4265; Maurice A. Byrne, Jr., Assistant Director of Law 
~nd Legal Counsel for the Department of Consumer Affairs 
for th0 Mayor of: IDuisville, Tr. 1007: David Bartels, N.C. 
c.;pe~ch, Hearing and Language A.ssociation, •rr. 6327-·n; 
.\rt.bur fl"'}minq, Commissioner, Administration on Aqinq, HEW, 
J'r. 619; Loavenbruck, Not'? 15, s~ .. E.£~. at 1551; ,Janet LPvy, 
i) i. r p (: t qr , r:;:; 1 if o r n i a Depa r t men t of ~ i nq , •rr , 116 6 8 . 
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the state licensing requirements do not do a good job of pro­
viding sufficiently high standards of protection for the hear­
ing aid consumer.37 

3. Consumer complaints. In addition to licensing and 
examining potential dealers, the state licensing boards are 
charged with receiving and handling complaints made by consumers. 
Like the other functions of the boards, their performance in 
resolving these complaints has been the subject of some criticism.38 

'rhe Senate staff in their report to the Government Operations 
Committee made an analysis of the complaint handling procedures 
of the boards of the 39 states who had licensure laws at the 
time the study was undertaken. In 20 of the 39 states studied, 
it was found that compliants are taken over the phone.39 Citizens 
in these states are more fortunate in regard to the ease with 
~hich complaints may be made than are consumers in the other 19 
states. In those states, consumers must make complaints in 
writing and in four of these, the complaint will be considered 
only if a special form is usea.40 

Most st~te boards believe that resolution of the complaint 
can be satisfactorily negotiated through an informal system. 
This is usually done by a board member having a talk with the 
~Jealer who has allegedly provoked the complaint. ASHA believes 
that this system is a failure, because of the possibility that 
self-interest will result in ineffectual action.41 Of course, 
in some cases when the complaints are not adequately resolved 

37 See references cited in Note 36, supra; see also M. S. 
Shimanoff, Director, Orange County Office of ~onsumer Affairs, 
R-6-112; William H. Behrends, Jr., 1 Lt, USAF, ChiAf of Audio­
logy, Sheppard AFB, R-6-146; .Judith Brown, Deputy Attorney 
General, Pennsylvania, R-6-212; Jeffries, Note Jl, ~upra; 
Taketsugu Takei, Director, California Department of Consumer 
Affairs, R-6-316; David L. Schmitt, Special Investigator, 
Pennsylvania Bureau of Consumer Protection, R-6-445. 

38 See, e.9-:_, Conlin, Note 15, supra at 7858; Patricia 
Mc::str1cola, A.idiologist, Tr, 8661; Bryne, Note 36, supra 
at 1011-12; Fennema, Note 10, supra at 1751. --·--

39 Se n a t <::~ St a ff St u a y , No t e 1, s u E!.~ a t 1 O • 

40 Id. 

41 ASf!A, Not:r: l, ~~~E.~. at 1676-77. ~ee ~-1~2 Gr i0sel, Note' 19, 
~~e~a at 9403; Leonard Finkel, Counsel for Leg3l R~s~arch 
and rvices for the Elrlerly, 'Pr. 4445-46. 



:hrough this informal system, the boards have used formal hear­
tngs to arrive at a settlement.42 

The lack of a full-time, active staff limits the ability of 
:he boards to properly investigate complaints and the boards' 
nfrequent meetings further diminish the possibility of effective 

dCtion. The Senate Staff concluded that those states that had 
o.n aggressive, full-time board, an adequate budget, and that met 
·requently, were more likely to receive complaints than those 

t.hat did not have such characteristics.43 This suggests that 
':he reason some boards are able to say they have not received 
T'iany complaints may be because of the inactivity of the boards, 
and that consumers are unaware that complaints against hearing 
~id sellers should be made to the board. Part of the problem 
is that the existence of the boards has not been well publicized. 

RPAG made a telephone survey of several states with licen­
sur2 laws in order to determine how easily a consumer would be 
able to lodge a complaint. It reported that the results dis­
closed that, "It is extremely difficult for a consumer to find 
out how or where to make a complaint."44 RPAG found that it 
takes several calls to find someone knowledgeable enough to 
give correct information on where the complaint should be made, 
and that often a board member, usually a dealer is the one to 
whom the complaint is supposed to be directed. It was also 
found that most board members who were contacted could not give 
any specific information on just how one should go about making 
the complaint.45 

RPAG concluded that, "Going through such lengthy and compli­
cated procedures to find help would be hard enough for an elderly 
er unsophisticated consumer; to have to call a hearing aid dealer 
to voice a complaint against another dealer would be even more 
inhibiting. 11 46 

42 

43 

44 

45 

46 

Rich, Note 4, supra at 2983: Kenwood, Note 4, supra at 9288-89. 

Senate Staff Study, N-Jte 1, supra at 10. 

RPAG, Note 1, supra at IV-10 - IV-11. See also Fennema, 
Note 10, suera at l751; Michael Stahl, Director of Clinical 
Services, Hearing and Speech Center, Grand Rapids, Michigan, 
Tr. 5537-38; Helen Kelly, Special Assistant Attorney General 
in Minnesota, Tr. 7564. 

RPAG, id. 

RPAG, .id; S~~ -~ls~ Munger, Note 6, ~~~ at 4 504; 
Emma G'..rnterman, Legislative Advocate for the Senior Program 
of the California Rural Legal Assistance, Tr. 9651; Kelly, 
Note 44t st~Era. at 7531, 7537, 7538; Irene Bowr:>n, Student 
Director, NlJtional Center for Law and the Deaf, Tr. 1 q42-4 L 
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Mike Pasiewicz of Antioch, Illinois, an independent witness 
. the Commission's hearings, reported that he had a problem 

v-i.th noise in his aids but has never gone to the Illinois Hearing 
Jdc. Dealers Association because he did not know of its existence. 
~':·, 8951. Mary Ruth Whitman, an audiologist with the Illinois 
D~partment of Public Health testified that some of her patients 
h3d complained about their dealers but that she did not refer 
t,em to the dealers association, even though she knew of its 
e<istence. She said she has no confidence that anything would 
b·:? done about the complaint since the dealers complained about 
w2re members of the Association's board of directors. Tr. 8707'-
08. 

The Minnesota PIRG study reports that the reason state 
boards receive so few complaints is that the boards are not vis­
ible to the consumer, nor are they active in regulating dealers 
wno are complained against. ISPIRG found that in Iowa quite a 
bit of confusion surrounds the filing of a hearing aid complaint. 
A member of the ISPIRG staff attempted to lodge an alleged com­
plaint with the local Chamber of Commerce. The staff member was 
told that the two agencies available to receive complaints in 
that state were the Consumer Complaint Division of the Attorney 
General's Office and the small claims courts. The hearing aid 
board was not mentioned as a possibility.47 

Even though these two sources exist for Iowa citizens, few 
realize that they have the option to use them. This was illus­
trated by the response a member of the study group received 
when voicing an alleged complaint to a member of the local 
Chamber of Commerce. The Chamber member suggested calling the 
Better Business Bureau although the suggestion included a comment 
that Better Business Bureau only handles state matters. There 
v/as, however, no mention of the Attorney General's Office or 
the small claims court as possible dumping places for the com­
plaint. 48 ASHA said that in cases where there has been deception 
or abuse the consumers only recourse is in the courts; often 
~n impossible avenue for the old, infirmed, poor, uninformed, 
and hearing-impaired. 49 

The National Heari.ng Aid Society submitted a lengthy rebuttal 
to the testimony of certain witnesses who told the Commission that 
~omplaints about the industry are widespreaa.50 NHAS maintains 

17 

48 

49 

ISPIRG, Note 2, sup£a at 46. 

Id. 

ASHA, Note 1, ~~p~-~ at 1668. 

NH AS r F? bu t ta 1 s u L m i s :cd (HJ , R- 1 1-D 1 4 6 , Pa r t 3 • 
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1 t the ratio of complaints to sales of aids in 1975 was an 
L credibly low" 0.2%.51 

It is important to realize, however, that there is strong 
1 d ence in the record countering this position. The evidence 

•d es various forms, but each is important in explaining this 
)fa cent low level of complaints. Cons is ten tly witnesses other 
nan those sponsored by the industry testified t~at.c~nsumers are 
(~luctant to complain;52 that those who are not inh1b1ted about 
oir:plaining often don't know where to lodge the gr ievanc2; 53 that 
tate boards and consumer protection agencies often settle dis-
q tes informally thus complaints are voiced but not necessarily 

:·,:!corded;54 and that complaints are seldom carried through to 
rne litigation stage.55 

4. Penalties. Revocation and suspension of dealers 
icenses are the two principle penalties provided for in the 

)tate codes.56 A few states such as Wisconsin and Vermont 

51 

': 3 

'.i 4 

~- '.) 

r 6 

Id. at 16. 

See, ~, Gunterman, Note 46, supra at 10791; Rafael 
Penelver, attorney on behalf of the National Council of 
Senior Citizens, Tr. 4910-14; Georg· Cooper, consumer, 
Tr. 9651; Maurice Miller, Professor of Speech Pathology 
and Audiology, New York University, Tr. 4752-53; 
Fennema, Note 10, supra at 1751. 

Griesel, Note 19, SUEra at 9375; ISPIRG, Note 2, supra 
Bryne, Note 36, suEra at 1011-12; MPIRG, Note 2, supra 

at 
at 

PIRGIM, Note 2, suEra at 35; MPIRG, Note 2, suEra at 74; 
Senate Staff Study, Note 1, su_era at 10. 

47; 
7 4. 

A good explanation was provided by William Brown, Attorney Gen­
eral of Ohio, R-6-303, who stated that: '"rhe number of com­
plaints which this off ice has on file should not be regarded 
as indicative of the incidents of complaints against the 
hearing aid industry in general, because the Office of the 
Attorney General functions primarily as a law enforcement, 
rather than a complaint-handling agency. Therefore, gener-
ally speaking, the only compliants of which we have record 
are those which are serious enough to have been ref erred to 
this Office for enforcement action." See also John Brennon, 
consumer, Tr. 247; Gunterman, Note 46, ~upra at 9651. 

See, e.~., Nevada Statute and Rules and Regulations, R-6-
SOT MTssouri HB 396 & 257, § 21, R-6-69; R.:tlph Hoover, 
Chairman, West Virginia Board of Hearing Aid Deal~rs, R-
6-184~ Est~lle Siker, M.D., Director, Community Hoalth 
Di'1ision, Connecticut, R-6-202; New York 53411\ SB 7114, R·-
6 ··- 2 3 f) ; S k a a re r , No t e 9 , ~ ~E~~ a t R - 6 - 2 7 • 
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i2c .ude a $500 fine as one of the authorized penalties.57 Grounds 
for suspension or revocation generally include fraud, unethical 
Ctir:d uct, and neg 1 igence. 58 

Although the penalties as enumerated in the codes seem 
har1h, the extent to which they are imposed is very limited. 
JudLth Munger testified that of the 2,383 complaints reported 
t ~he Government Operations Committee only 43 resulted in sus­
pen;ions or revocations.59 The Chairman of Georgia's State 
Board of Hearing Aid Dealers reported to the Commission that 
there was only one suspension and one revocation of license in 
h1s state in 1974.60 

The Senate Staff Study tally of revocations and suspensions 
during the period from 1970-1974 shows that half of all revoca­
tions and suspensions were for non renewal oflICense-.-Dur ing 
tne same period, "only seven civil prosecutions by law enforce­
ment authorities were brought against dealers, and these occurred 
~n four states." The staff also found that in seven states, 
t ere were sixteen criminal prosecutions, ten resulting in fines 
or imprisonment.61 

It is obvious that although the codes ~all for severe pen-
a ties, these cannot be considered to be serious deterrents since 
t e penalties are so rarely used. 

c, Other state consumer protection measures. Other avenues that 
consumers may explore in attempting to resolve complaints are 
t~ose offered by miscellaneous state consumer protection agencies. 
A though these off ices do their best to serve consumers, they 
are generally understaffed, under publicized, and lacking in any 

eal enforcement capabilities.62 The Director of the Alabama 
Governor's Consumer Protection Agency, Annie Laurie Gunter, 
estif ied that her off ice acts as a clearing-house for consumer 

corrplaints but does not have any enforcement powers. Tr. 8232-
33. A hearing aid user in Maryland, John Brennan, testified 
that he was able to satisfactorily resolve a dispute in that 

--------------
57 

SB 

59 

61 

Vermont Public Act 95, § 4586, R-6-246; Agnes, Note 9, 
supra at R-6-194. 

Maine 463 Stat. 1658-N, R-6-41. 

Munger, Note 6, ~upra at 4504-05. 

Skaarer, Note 9, ~_ra. 

Senate Staff Study, Note 1, _§_~-~at 11. 

;:;2 .., ~ ~ , e ~, Ke 11 y , No t e 4 4 , s ':!_!2 r a at 7 5 5 6 - 5 6 ; Gun t Pr , 
tfo t e 5 , ~::i..EE~ a t 8 2 3 2 • 
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tate's Office of Consumer Affairs. Mr. Brennan felt that he was 
'n unusual consumer in that most people do not know of the exist­
nce of this complaint channel. Tr. 247. Ms. Patricia Powers, 
n instructor at the Utah State University, compiled a list of 
omplaints received by various state agencies in Utah totaling 

:oo complaints within 1 year. She said for this same time period 
the~ State Attorney General's office had received only 25 complaints. 
\-\h,'?n questioned by counsel about this discrepancy, Ms. Powers sug­
gested that people do not know the proper complaint channels so 
that unless a professional intervenes to help the consumer, the 
complaint is not properly registered. Tr. 9906-07. 

The off ices of the state attorneys general have not proven 
to be an effective answer in dealing with hearing aid complaints. 
These off ices work under the same low staff, case overload condi­
tions encountered by the other state consumer protection offices.63 

The state attorney general off ices do have enforcement powers 
available, however, the top priorities of these offices have not 
generally included the investigation or litigation of hearing aid 
complaints.64 

The record indicates that state attorney general off ices 
generally have two positions in regard to hearing aid complaints: 
both of these have resulted in an inactive pursuit of code viola­
tions. The record contains evidence that some of these offices 
feel there must be a large volume of complaints filed before the 
office will accord them a high priority.65 Representatives of 
other state attorney genera2 offices testified that their offices 
cannot serve as depositories for complaints. Their workload is 
such that they can only afford to become involved when it appears 
that litigation is justifiea.66 

Thus the various state offices designed to afford consumers 
the protection they need have had very limited success. The 
conditions of understaffing, heavy caseloads, lack of enforcement 
powers, poor visibility, and the necessity of prioritizing are all 
major problems obstructing the effectiveness of these agencies 
insofar as the abused hard-of-hearing consumer is concerned. 

63 

64 

65 

, 

See, ~.9_:_, Griese!, Note 19, ~upra at 9419; Kelly, Note 
44, supra at 7556-56. 

Griesel, Note 19, supra at 9419-20. 

ISPIRG, Note 2, supra at 48. 

Brown, note 55, sup~a. 
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L Industry consumer protection measures. The principle industry 
iocument for consumer protection is referred to by the National 
!earing Aid Society as the Code of Ethics.67 Certification of 
Jealers and salesmen by this dealers' organization provides 
irother level of control of hearing aid dealers. 

NHAS states that it's main objective in certification has 
Jeen to improve the competency and reliability of it's dealer 
1embers.68 The procedures necessary for certification are pre­
~cribed by the National Hearing Aid Society in its Code of Ethics. 
John Kenwood, a society member and hearing aid dealer in Illinois, 
,Jescribed the process by which a dealer becomes certified.69 

1. Certification procedures. Mr. Kenwood testified that 
the first step to certification for most dealers is completion 
of the NHAS 20-week study course. Upon completion of the course 
work, the applicant is examined on the material. Next, the appli­
~ant must submit the names of three persons knowledgeable in 
the hearing aid field, including one otolaryngologist, who are 
willing to assure the society that the applicant is sufficiently 
proficient in selecting and fitting aids. In addition to these 
,1ames, the applicant must provide three character references and 
supply the society with a financial report. After the references 
are checked, the applicant must then pledge to abide by the 
Society's Code of Ethics. Tr. 9287-88. 

2. Disciplinary actions. Disciplinary action against viola­
tors of certifications standards is also described by Mr. Kenwood. 
rhe Society's disciplinary authority is vested in the National 
~rievance Committee. If a member is found by the Grievance Com­
-nittee to be in violation of the code, the Committee has several 
~lternate actions available for dealing with the violator. These 
include: 

1. File its opinion of the complaint with 
the Executive Secretary to be held for 
future reference. 

2. Reprimand the member found guilty and file 
the complaint for future reference with 
the Executive Secretary. 

'3. Fine the member a sum not to exceed S 2 no. 

67 Code r)f Ethics of trie Bearing Aid Industry, R·~6-51. 

68 NHAS, \lotc• 4, suera at R-3-3534. 

f<c•nwr)'>rJ, No tr: 4, 
4, <:; 11pr:J H. 2q82 

·"'' 

3t Y287-BR. 
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4. Suspend the member for a period not to 
exceed one year from the privileges of 
the Society and also fine the member. 

5. Expel the member from membership. Tr. 9289. 

Mr. Kenwood contends that it is rarely necessary for the Committee 
to employ any of these alternatives, because dealers value their 
~embership in the Society; and, therefore, voluntarily correct 
any violation. Tr. 9289. 

ASHA, however, feels very strongly that within the ir.dustry 
there are many violations of the Code and that these violations 
lre never purrished. ASHA gives the example of clause (d) of the 
Code which says a dealer must clearly identify his place of busi­
ness as a commercial operation, and not as a professional or 
governmental entity. Examples of violations of this provision 
are rampant including such names as "Medicare Hearing Aid Service" 
and "Professional Center." ASHA offers these examples as "indis­
putable evidence that existing voluntary private consumer protec­
tion plans fall far short of providing genuine benefit to 
consumers. 11 70 

The Code does provide for a Grievance Committee but the 
process begins with a review of the complaint by the Society's 
Executive Secretary. This secretary has the power to reject 
any complaint so that it is possible that the Grievance Com­
mittee never has an opporutnity to review the alleged viola­
tion. ASHA believes that this is the reason why the society 
can boast that complaints are few and far between.71 

The Senate Staff Study found that both NHAS and the ~anu­
facturers rely on state licensing agencies to police the dealer.72 
This report has already revealed the ineffectiveness of these 
bodies. ASHA believes that the industry codes "have surpassed 
state licensure and registration in their ineffectiveness" in 
providing consumers' protection.73 

70 

71 

72 

73 

ASH A , It> t e 1 , s u Er a a t 1 6 8 2 • See a 1 so Do r o thy Sh an no n , 
Chief of Speech and Hearing SeCITonoT Sinai Hospital, 
Tr. 1861; Angela Loavenbruck, tbte 15, ~~~at 1546-47~ 
John Payne, Chairman, Hearing Aid Advisory Committee 
to the Indiana State Board of Health, Tr. 9261. 

ASHA, id. at 1684. 

Senate Staff Stuqy, Note 1, ~~£!~ at 9. 

ASHA, Note }, ~~j?!_~ at 1681. 
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3. 1'_!l~_four-point consumer erotection elan. On the recom­
mendations made in a survey conducted for the industry by Payne 
and Payne, a consulting firm in Austin, Texas,.NHAS on May 7, 
1975, developed a four-point consumer protection plan.74 This 
plan's four major components call for: (1) prior medical clear­
ance, (2) expanded educational opportunities, {3) trii:il rental 
purchase option, and (4) improvement of complaint procedures.75 

The industry believes that these voluntary measures to 
upgrade dealer practices along with the industry support of 
the state licensing laws, act as proof that the industry is 
capable of providing needed services and protection to the con­
sumer, thus makin9 the proposed trade regulation rule unneces­
sary. 76 

ASHA believes that these guidelines, not to be confused 
with the code, will never be stringently imposed on the dealer 
members. It is ASHA's belief that the plan was actually devised 
to "get (the industry) off the hook" in light of the actions 
that were developing at the federal leve1.77 

The prior medical clearance provided for in the industry 
guidelines was said to contain the inherent weakness of allowing 
the consumer to sign a waiver and that this waiver seriously 
restricts the usefulness of the requirement.78 

Educational opportunities for dealers were expanded in the 
guidelines from the existing 20-week home study course, by the 
development of the Hearing Instruments Institute. The purpose 
of the institute is to "upgrade the educational level of present 
hearing aid specialists and to provide entry level training."79 
Courses will be offered on a college level and a 2-year Associ­
ate of Applied Science degree will be available upon completion.BO 

74 NHAS, Note 4, supra at 3537. 

75 

76 

77 

78 

!HJ 

Id.: See also The __ !:_!ear in9 Aid Journal, November, 1975, R-8-
D6'33-TI: 

Luke Fortner, President, NHAS, Tr. 2840-48, 2864. 

AS HA , Note 1 , ~~ r a. at 16 8 6 . 

RPAG, Hote 1, .§~E-~· Table lists 17 states that require 
a m~dic~l exam but that 311ow a waiver. See also 21 
C.F.R. 801.421 (,3) (l) and (2): 42 F'~g. Reg:-9296-.-

rd. ,:,t "3540. 
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Members of the Society must also offer purchasers a trial 
,~ntal-purchase option. However, each member is allowed, U!lder 
H' guidelines, to establish his ownterms for this option includ-

limitations and fees.81 -~---

Efforts by the industry through the establishment of these 
cJtdelines will hopefully raise the level of protection available 
t) the hearing aid consumer. Nevertheless, these guides have 
s~rious shortcomings and loopholes. Also they only exist on paper 
dlU have not been incorporated officially as part of the Code of 
E tl: ics. Even if they even tu ally are brought to the st;;i. tus of the 
cJde, the membership in the Society represents only a relatively 
s1all percentage of those people actually selling and fitting 
alds.82 Thus, whatever improvements are made by the Society in 
f'~gulating its members will be applicable only to that narrow 
p~rcentage of dealers that belong to the Society. 

In handling consumer complaints the industry intends to 
improve it's record by working with the local Better Business 
BJreaus and local authorities in providing third party arbi­
trations. 83 RPAG was told that 3 "hot line" has been set up by 
the industry to receive complaints and provide consumers with 
i~formation on a toll free line.84 

If these industry guidelines are enforced and if all dealers 
w~re members of NHAS and subject to its directives, and if there 
-::xisted sufficient policing powers within the industry for vio-
l tions of the code then perhaps additional consumer protection 
11 •:as u res on a fed er al leve 1 would not be necessary. These hypo­
tLe t ica ls, however, are not present realities. 

~- Private consumer orotection measures. The remaining potential 
.::>ource of consumer protection are the Better Business Bureaus, 
3 nior citizens organizations, and consumer-oriented groups. 

The Better Business Bureaus function as intermediaries 
b·:tween sellers and buyers of a variety of products.85 They 
c:rn r..ie helpful as a source for advice about local services, 
products, or merchants. Although they may ~ave the capacity 

84 

Id. 

HEW Final Report, Note 2, ~~ra at 24. 

NH!..,S, Note 4, .§.!:!EE.~ at ~ 5 41. 

RPAG, Note 1, ~-~££~ at XIV-3; §.~~ ?J: .. ~~ Curt Cl inkscc:des, 
Natjonal Director, National Alliance of Senior Citizens, 
Tr. 10621. 

f>; SH!~ , No tr; 1 , ..§.1:!.P.E.~. a t 1 6 8 7 • 
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bring pressure upon an unethical businessman by advising 
1 ;terested consumers to stay away from a particular enterprise, 
t iis capability cannot be considered adequate or very effective. 

Arthur Lynch, a representative of the American Association 
,). Retired Persons (AARP), testified that consumers wrote to his 
~ ganization as a last resort after unsuccessful attempts to 
5' lve the problem through a Better Business Bureau. Tr. 1451. 

Annie Lauri Gunter, Director of the Consumer Protection 
~-::ency for the Office of Alabama's Governor, said that the Better 
Business Bureaus operate in Alabama, but that in her vii:·w their 
~cmplaint handling mechanisms are inadequate. Tr. 8217-18. 

Senior citizens organizations and consumer groups are 
becoming increasingly activ~ in monitoring legislation, receiving 
~omplaints, and advising and directing consumers.86 These func­
tions serve a useful purpose in increasing the awareness of con­
sumers, giving consumer direction, and helping in the negotiation 
of disputes. All of these activities are beneficial, but none 
of these groups has the requisite authority to force industry 
to comply with sound consumer protection measures. Existing 
privat= measures cannot be considered even minimally adequate 
ln providing the hearing aid consumer with protection. 

F. Cancellation provisions. Two types of state laws afford the 
urchaser of a hearing aid with the right to cancel the sale. 

The first of these are the well-known cooling-off laws which 
~f ford a buyer the right to cancel a sale within 3 business 
:lays if the contract was made in the home or outside the seller-' s 
oJace of business. This type of law does not provide a hearing 
~1d purchaser with sufficient protection because very few hear­
irg aids are delivered within the 3-day period. Thus the buyer 
~as no opportunity to ascertain if the aid will assist him.87 

The second type of state law affording cancellation rights 
are those which are specifically applicable to hearing aid sales, 
regardless of where those sales may have been made. These are 
discussed in Section H of this Part infra. 

G. Requirements for medical clearance. There was considerable 
testimony or evidence to the effect that prospective purchasers 

86 

87 

Se~, ~-:..9..!_' reports by ASHA, Note 1, ~~EE._:?_; RPAG, Note 1, ~~_£~; 
Shanta, Note 5, ~upra, at 8860-63; Gunterman, Note 46, §.':1.£E.~ 
at 9650: Griesel, Note 19, .§._~£~ at 9399-9420. 

~e~, ~..:.g_~_, Shattuck, Note 5, .su~ at 6768-69. The pr0visions 
or the SQ laws vary from state to state. Howevr:>r, the Commi;-:;·­
eion's trade r~gulation rule concerning a cooling-off period 
for door-to-door sale would seem to require all such contracts 
to conform to its provisions 16 C.F.R. Part 429 ~nd Note 2. 
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·f hearing aids should be required to undergo a medical examina­
ion by a physician.BB Indeed some state laws required such 
n examination89 and some of these laws were criticized for per-

: itting certain categories of patients to waive the requirement.90 
t owever, as noted in Part I I, of this report, FDA has issued 
1egulations which will prohibit the sale of a hearing aid unless 
the prospective user presents a signed written statement from 
_ licensed physician that the patient has been medically evalu­
bted and may be considered a candidate for a hearing aid. Per­
f.0:1s over 18 may waive this requirement. 91 

l. Effect on state laws. This proceeding was initiated and the 
~earings concluded prior to the Commission directive regarding 
increased participation by state and local officials in rulemak­
ing proceedings. As a consequence the specific effect of the 

88 

89 

90 

91 

See,~' Davi,d Resnick, Ph.D., National Council of Senior 
Citizens, Tr. 5385; Dr. Henry Hecker, Audiologist, Tr. 5263; 
Brickfield, Note 16, 3upra at 1436; Dr. Henry W. Mccurdy, 
Executive Director of the American Council of Otolaryngologists, 
Tr. 3695-96; Stephen Epstein, National Council of Senior Citi­
zens, Tr. 4564; Paul· Ginsberg, Assistant Professor of Economics 
and Community Medicine, Michigan State University, Tr. 4641-42; 
Laura Ann Wilber, Associate Professor of Otorhinolaryngology, 
Albert Einstein College of Medicine, Yeshiva University, 
Tr. 1352; Barbara Troup, Clinical Audiologist, Tr. 941-42; 
Robert Oberhand, Otolaryngologist, Tr. 3041-42; Johnson, 
Note 36, supra at 4261; Dr. Robert J. Ruben, Professor and 
Chairman, I:epartment of Othorhinolaryngology, Albe~t 
Einstein College of Medicine, Tr. 3978; Dr. David McPherson, 
Director, New Haven Hearing and Speech Center, Tr. 5113-5115. 

RPAG, Note 1, supra. The table at end of report lists 12 
states requiring medical exams of minors (New York was not 
included at the time this report was made.) See also 
Lee Wilson, Clinical Audiologist, President oft:he Society 
of Medical Audiologists, Tr. 10037; Helen Kelly, Note 44, 
S1::!.E_ra at 7522-23. 

See, ~' Ronald Scheurer, Vice President of Audibel Whole­
sale, Tr. 11470; Creech, Note 28, supra at 5220; Cooper, 
Note 52, supra at 10777. 

See 21 C.F.R. 801.421(a)(l) and (2); 42 Fed. Reg. 9296 to 
ne--come effective Aug. 15, 1977. 
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proposed rule on state and local laws was seldornly addressea.92 
Another factor which tended to ~inimize objections from state 
and local officials to the proposed rule was the inclusion in 
440.14(d) and (e) of the proposed rule of a detailed statement 
regarding the extent to which the rule would be interpreted 
to preempt or supersede state laws or local ordinances. This 
statement indicates that the rule will be interpreted to preempt 
state and local actions only to the extent that they may be 
inconsistent with the rule provisions. The statement then pro­
vides that inconsistent state laws which do not furnish a buyer 
with equal or greater rights than the rule are superseded. It 
is next provided that though the state laws accord the buyer 
equal rights and are therefore not superseded, the language, 
form and manner used to notify the buyer of these rights must 
be identical to that prescribed in the rule. The statement 
further provides that state and local authorities may enforce 
those provisions of state laws or local ordinances to the extent 
that they have not been superseded by the rule. Finally the 
statement provides that the rule shall not supersede state or 
local laws or regulations which more strictly limit the termi­
nology by which hearing aid sellers may legally refer to them­
selves. 

Because Section 440.14(a) exempts sellers who comply with 
the proposed rule from compliance with the Commission's cooling­
off rule,93 state and local government laws or regulations which 
mandate some type of cooling-off provision which may be appli­
cable to hearing aid sales are not affected by the rule. In 
other words, in its present form, the rul2 would not affect the 
cooling-off laws of the states. 

Several st3tes have recently enacted legislation that pro­
vides a purchaser of a hearing aid with the right to cancel the 
sale and to receive a refund of a portion of the purchase price. 
In 1976 Kentucky, for example, adopted a measure which would 
require sellers to include in sales contracts a provision author­
izing the buyer to cancel the sale prior to midnight of the 
30th day after actual receipt of the hearing aia.94 In most 
respects, the Kentucky law tracks fairly closely the provisions 
of the proposed rule pertaining to the buyer's right to cancel, 

92 

93 

94 

Written comments from state and local officials are in 
Section 6 of the record and amount to slightly more th~n 
450 pages. The majority of these reflect support for the 
rule. Approximately 14 state and local officials testified 
at the hearings. They too generally expressed support for 
the pro posed rule-; . 

16 C.P.R. 42q. 

Byrne, Note 36, sl!e~~ at R-10-·3061-64. 
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~eluding the amount of the cancellation charges, using Alterna­
ive 1 Section 440.4(g) (l)(i) and (ii).95 The Kentucky legislation 

1lso contains the exceptions found in Section 440.4(i) of the 
1 roposed rule.96 However, the form of notice differs from that 
pct•scr ibed in the proposed rule. 97 

Maine provides a trial period under conditions somewhat 
different from that included in the proposed rule.98 In that 
state, the seller must contact the buyer not less than 20 or more 
t1an 35 days after the sale for the purpose of making any adjust­
m::nt in the fitting or repairs or service without charge. If 
t,e buyer at that time expresses his written satisfaction with 
b1e aid, the seller may collect any balance due and the sale is 
final. If not, the buyer may cancel. Thus the buyer may cancel 
the sale at any time ranging from 20 to 35 days depending upon 
the date of the seller's contact with him. Upon cancellation, 
the seller may retain 10% of the purchase price plus the reason­
able price of any earmolds.99 Detailed instructions regarding 
the form and content of the notice are included in the leg isla­
tion .100 

In his comments on the proposed rule, Michael A. Feldman, 
Assistant Attorney General, Consumer Fraud Division, State of 
Maine, did not address the preemption question. However, he 
expresses the view that the notice provision of Section 440.4 
was far too complex to be understood by many of the hard of 
nearing. R-6-31. The proposed rule, if adopted in its present 
form, would undoubtedly require changes in the regulatory prac­
tices of the State of Maine. 

In 1975, New York adopted legislation which requires dealers 
to offer buyers a 30-day money back quarantee. If the consumer 
r~turns the aid, the seller may keep a service charge not in 
~rcess of 5% of the cost of the hearing aid and accessories.101 

Byrn".::, Note 36, supra at Exhibit 57, R-10-3268-71. 

96 Id. • 

9~ Id. at R-10-3269. 

A copy of the bill is included in the r cord. 

9 <; Id. 

100 d 6 36 37 I • at R- J - . - • 

Hd 11. copy of this lr~gislation is in«luded in Ui o:·-L 
R-6~232-40. The money back 11uarilntfc'e pro ;;,;1 r; 

';; 7B5, p"lrBqn1ph 4. P n 237. 
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Presumably the rule would not have too much effect on New York 
although the form of the notice usP.d in that state might present 
a problem. 

A somewhat similar situation exists with respect to the 
State of Vermont whi~h enacted legislatiJn in 1975 that requires 
the seller to refund the full purchase price of the aid, except 
for the cost of the earmolds and servlces that must be itemized 
separately.102 Again the form of the notice does not conform 
ta that contained in the proposed rule.103 

By this time, other states may have enacted legislation which 
accords the buyers of hearing aids the right to cancel the sales 
and to obtain a refund 0f all or a portion of the purchase price. 
It would appear at this point, based on the review of the legis­
lation in ~he mentioned four states, that all or a portion of any 
such laws would be superseded by the rule and that substantial 
changes in the forms of notices used to inform buyers of their 
rights would be required. 

A number of hearing aid dealers who are not aud iolog is ts 
refer to or represent themselves as "hearing aid audiologists," 
and this is permissible under the laws of some states,104 although 
the use by dealers of any term containing the word "audiologist" 
has been prohibited at least in 23 states.105 Therefore the 
definition of the term "audiologist" in Section 440.2(h) of 
the proposed rule coupled ~ith the provisions of Section 440.B(c} 
~ould prohibit the use of the term "hearing aid audiologist" in 
those states where it is presently permitted. The record does 
not disclose any material objection to this effect of the rule 
by state law enforcement officials. 

The final provision of the proposed rule which seems most 
likely to have an effect on state and local laws or regulations 
is found in Section 440.7 which requires that a seller obtain the 
prior written consent of a potential buyer prior to visiting the 
buyer's home or place of business for the purpose of inducing a 
sale. 

102 

103 

l 04 

105 

18 V.S.A. § 4583, R-6-246. 

Vermont Health Regulations, Part III, Chapter 3, Section 
2. R-6-248-50. 

~!:~, ~:_9..!_, Brown, Note 55, ~ra at R-6-292. 

ASHA, R-10-1673. See also ASHA rebuttal submission, 
H-13-0147, Part 1r;~p. -.. 6_1-,James Langford, Associate 
Professor of Aur'Jiology, Northern I1lir10is University, 
Tr. 8006-07. 
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There were several objections to this provision. One was 
J such detailed regulation was a matter best left to the 
1ces.106 Another was that the requirement that the consent 
~~s from the hearing-impaired person rather than from members 

i • 1is family or acquaintances was too restrictive. Th is view 
.1. d expressed by Jack G. Nelson, Director, Division of Profes­
;!01 al Licensing, State of Washington, who said that the rules 

is Divisio~ permitted direct contact after a bona fide 
Ee'[ ral. R-6-381. 

Some state officials expressed the view that it would work 
1 r-urdship on the hearing-impaired in rural areas who would 
itherwise not have access to a hearing aid specialist or other 

•1tJvider of hearing aids.107 

State officials generally recognized that the prior consent 
rovision accorded consumers protection against high pressure 

~ales tactics in the home and for that reason recommended its 
adoption. None indicated that it would interfere with the attain­
~ent of any important state policy goals.108 However, some said 

he prior consent provision was unnecessary if the 3-day cooling­
ff rule was made applicable to in-home sales of hearing aids 
r if the other provisions of the proposed rule were enforced.109 

By way of summary, it can be said that the prior consent 
r~vision will provide additional protection to consumers for 

·n~ majority of the states do not prohibit in-home sales of 
elring aids or even regulate the practice specifically. With 
e3pect to those states which regulate or otherwise restrict 

See, ~' Robert T. Timmerman, Chairman, Ohio Hearing 
Aid Dealers and Fitters Licensing Board, R-6-331; Skaarer, 
Note 9, supra at R-6-24 . 

. 07 Harlan S. Cato, Jr., President, North Carolina Hearing 

108 

109 

Aid Dealers and Fitters Board, R-6-410; Missouri State 
Senator John C. Ryan, R-6-431; William G. Morris, Chairman, 
Nevada State Board of Hearing Aid Specialists, R-6-48; 
Gunter, Note 5, supra at 8202. 

James V. Guffey, Secretary, North Dakota Department of 
Commerce and Consumer Affairs, R-6-29; Gunterman, Note 
46, 2.1:!£.ra at 9721-22; .John E. Quinn, Superintendent, 
Department of Business R~gulation, Bureau of Consumer Pro­
t0ction, State of P.1aine, R-6-75-76. Shimanoff, Note 37, 
~~E~2- at H-6-116; Brown, Note 55, ~,~!.,~at R-6-297-98. 

SF•e J. L. Agnes, Note 9, su,pra at R-6-195; Brown, Note 
17~ ~~£!~ at R-6-209-10; J~5-w. Delaney, Acting Secretary 
of Consum~r Affairs, Commonwealth of Massachusetts, R-6-215: 
'J ".:• f f fH j ~~ g , N () t e 5 , s u E~il- a t 5 6 2 6 , 5 r) (}2 • 
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outside sales, the proposed rule would, of course, supersede 
those provisions which do not accord the buyer equal or greater 
rights.110 

I. Summary of findings and conclusions. 

1. Findings. Forty-one states have incorporated licensing 
requirements for hearing aid dealers into their state codes. The 
licensing statues generally include stipulations for gaining 
licensure, recommendations of penalti€s for violators and some­
times procedures for filing complaints. The implementation of 
the provisions of the state codes are charged to the state boards. 
Board membership consist primarily of hearing aid dealers who 
generally receive their appointment from the state governor. 

In general, the states' requirements for obtaining a hearing 
aid dealer's license are very similar. Most state codes require 
that the potential dealer have a high school diploma or its 
eq~ivalent; that he be of good moral character; that he main­
tain ethical business practices; that he take and pass the state 
exam; and that he pay the required fee. 

The codes offer some protection to consumers in that m1n1mum 
requirements must be attained before a person may operate perma­
nently as a hearing aid dealer. 

There are provisions in the codes that give consumers the 
option of appealing to the state boards for reconciliation of 
disputes involving the hearing aid or hearing aid dealer. Although 
t~is avenue is available, few consumers know of its existence; 
some procedures for filing a complaint tend to inhibit the con­
sumer and the effective resolution of complaints taken to the 
boards are somewhat limited. 

State consumer protection offices and off ices of the state 
attorneys general have to deal with a wide range of consumer 
complaints. Testimony indicated that violations of state laws by 
hearing aid dealers must, therefore, become excessive before they 
can be given a spot at the top of these agencies' priority lists . 

Penalties for violation of the state codes by a licensed 
dealer are very similar in all states and include suspension or 
revocation of the violator's license. The penalty is harsh but 
its use has been very restricted. 

110 E~'1 .. !.t New York simply forbids a dealer from canvassing 
from house to house or by phone for the purpose of selling 
a hearing aid without prior request from a prospP~tivP 
1:ustomf~r. Elinor Guggenheimer, Commissioner, fN'p.:;ir+-·11e>nt 
of Consumer Affairs, City of New York, R-fi 229: se 0 p~r~­
qraph 2, § 785 of S. 5314, R-6-237. 

251 



Industry's attempts to provide the consumer with protection 
a~e been only marginally successful. The certification of 
e3lers by the National Hearing Aid Society provides for very 
i~ited screening of potential dispensers. NHAS has set up a 

.0-week home study course for its members and has recently begun 
?rogram of courses to be offered at the university level. The 

"orae-study course does not sufficiently cover material essential 
to the proper fitting of hearing aids. 

Certification of dealers by the dealers' organization only 
accounts for a small percentage of those people actually selling 
and fitting hearing aids. Any protection certification may 
afford the consumer is therefore limited to that relatively 
small percentage of dealers who are certified members of the 
society. 

The NHAS Code of Ethics enumerates the.penalties that could 
b~ imposed upon members who violate the code but the penalties 
are weak and like the state penalties for violators, they are 
seldom enforced. 

The industry is attempting to improve it's ~ecord in regard 
t~ consumer protection by the institution of a four-point consumer 
protection plan. This plan calls for an upgrading of dealers' 
education, improved complaint handling procedures, prior medical 
clearance before sale of an aid and a lax trial-rental option for 
dealers. This plan has not yet been fully implemented by the 
industry. 

Private measures to provide consumers with adequate protec­
tion are very limited. Due to monetary restrictions, lack of 
enforcement powers and the multiplicity of problems that must 
te handled, private sources can necessarily provide only a mini­
rral amount of protection. 

In its present form, the proposed rule would have minimal 
effects on the laws and regulations of the states and local juris­
dictions. A few of the states have adopted, in a variety of 
forms, provisions requiring the sellers of a hearing aid to 
a~cord the buyer the right to cancel the sale, and to receive 
a refund of a portion of the purchase price. The proposed rule 
would require changes in the forms of notice given the buyer 
respecting the right to cancel in these jurisdictions, and prob­
ably would require changes in the computation of the amount a 
seller might retain if the sale was cancelled by the buyer. 

The proposed rule would not affect any valid cooling-off 
laws of the states or local jurisdictions which accord the buyer 
a riqht to cancel an outside sale within 3 or more business days 
without penalty or fee. 
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The prior consent provision of the proposed rule in Section 
4J.7 will operate to reduce outside sales. As discussed in other 
a~ts of this report, (see, e.g., Parts III and IX) this will serve 

r0 inconvenience those consumers who might desire to shop for 
· e3ring aids in their homes. On the other hand, the provision 
~ill serve to protect other consumers from the abusive practices 
~n:ch have characterized sales of that type. 

2. Conclusions. State codes have been unsuccessful in 
fr0viding consumers with adequate consumer protection measures. 
1he requirements for licensure in most states are far too lenient 
to be effective. Control of the state boards by dealers is a 
rrajor problem in successfully implementing the limited protection 
~easures of the state codes and in effectively handling consumer 
complaints. 

Industry attempts to provide consumer protection have been 
limited and have more successful..!.~ served to protect the dealer 
members. Private sources are restricted by lack of funding and 
abundance of workload and can t , .:efore only be considered 
rrinimally successful in providing adequate consumer protection. 
In short, existing consumer protection measures are inadequate 
to protect purchasers of hearing aids. 

Based on analysis of the material contained in the record 
respecting the effect of the proposed rule on existing state 
and local actions or regulatory schemes respecting the sale of 
r.earing aids, it must be concluded that adoption of the proposed 
rLlle would not interfere with the attainment of any important 
policy goals of those jurisdictions. It would, and perhaps 
unnecessarily, require changes in the notices designed to inform 
buyers of the right to cancel the purchase of a hearing aid 
provided by state laws. 
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PART IX. ECONOMIC EFFECT OF THE RULE 

. General discussion. In this part of the report, the potential 
F,;::onoinic "effects 'of'the proposed rule, taking into particular 
~count the effects on small business and consumers, will be 

Jssessed. This is the subject matter of Issue 4.1 

The proposed rule would have an obvious and pervasive eco­
nomic effect on the hearing aid industry at both the manufacturer 
and retail levels. It will also have an economic effect on con­
sumers generally and the hard of hearing specifically. Some of 
these effects will be beneficial while others will be detrimental 
to a greater degree to some parties than to others. 

Typically hearing aids are sold directly by the manufacturer 
to dealers, clinics, and other dispensers who in turn sell them 
directly to the consumer.2 The number of brands which a dealer 
carries may be limited to those made by only one or two manufac­
turers or by several manufacturers.3 Hearing aid manufacturers 
generally do not enga4e in the retail sale of hearing aids to 
tne consuming public. 

A large number of small manufacturers fabricate a fairly 
broad range of hearing aid models which are generally sold in 
small lots. David Barnow, a former officer of Beltone, testi­
fied that there are presently abo~t 60 competing hearing aid 
brands. Tr. 1627. In 1975, approximately 600,000 aids were sold 
by the manufacturers for an estimated total price of $60 million 
dollars.5 Based on information obtained from a small hearing 
aid manufacturer, Consumers Union estimated that the total manu­
facturing cost for the average hearing aid was about $75 in 1971.6 

1 40 Fed. Reg. 59748. 

2 HA IC , R- 3 - 3 8 6 0 • 

3 Paul M. Shuford, Counsel, Virginia Hearing Aid Dealers Asso­
ciation, testified that contrary to the former practices more 
dealers are carrying a number of different lines, Tr. 663. 

4 HAIC, R-3-3860. 

Id. at R-3-3860-61. According to allegations in recent com­
PTaints issued by the Commission against hearing aid manu­
facturers based ori 1970 figures, the top four companies 
accounted for 50% of the dollar value of shipments; the top 
eight for 70% and the top 20 for over 90% of industry ship­
ments. ~E;_, ~:...7..·, Paragraph Six of the Complaint in Hadioear 
Corporation, C-2il9, R-13-342. 

~-~inS.LJLL<!!• (Consumers Union Reprint, 1971 l, R~8-D228·6. 
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The charges of manufacturers for refurbishing aids which 
nave been used during a trial rental period and returned to the 
seller vary, as do the charges for replacing such aids with a 
new aid. John Fennema, a Maryland dealer, reported that most 
of the manufacturers with whom he traded were willing to accept 
the returned aids and most of them did not charge him anything 
for refurbishing. Tr. 1749. Otto Butz, another dealer, agreed 
that most manufacturers make no charges for returns but that some 
other manufacturers charge varying amounts up to $45. Tr. 6622, 
6638, 6644, 6651. In one of its submissions Dahlberg, a manufa-c­
turer, reported that a dealer could receive a new replacement aid 
for $25 or have the used aid reconditioned and returned without 
charge. R-8-1974-75. Zenith also makes no charge for recondi­
tioning but charges 15% of the original price for a replacement 
aid. R-8-194 7. 

Distribution channels for hearing aids have increased over 
the years with the opening of retail outlets in chain stores such 
as Sears and Montgomery Ward, and with the entrance of audiolo­
gists into the practice of fitting and distributing hearing aids. 
It is now estimated that there are over 6,000 retail dealer out­
lets in the United States. Over 3,600 of these dealers are mem­
bers of the NHAS,7 and presumably they accord prospective pur­
chasers the right to enter into a trial rental arrangement before 
purchasing a hearing aia.8 

Data submitted by NHAS in its written comment show that the 
typical hearing aid dealer is a male, approximately 50 years old, 
who earns about $16,350 and who has been in business for about 
13.5 years. He owns his own business employing 2.5 persons, in 
a downtown location of a city having over 100,0C0 population. 
R-3-3695. 

According to other information provided in the NHAS comment, 
the average wholesale price of a hearing aid, plus postage and 
handling charges, accounts for 37% of the retail sales price. 
Business expenses including warranty service and general over­
head, account for 37.7%, hospital and home calls 6%, and profit 
16.25%. R-3-3697. However, in his testimony, Luke Fortner, 
President of the National Hearing Aid Society, said that the 
distribution of the selling price is as follows~ one-third for 
hardware, one-third for overhead, and one-third for personnel 
with the average dealer realizinq less than 6% profit, and in 
some cases, less than 1% profit. Tr. 2863. 

7 See NHAS, R-3-3521. 

B Id. at P-3-1S40. 
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Other evidence in the record confirms the fact that the 
' 3ge pr ice of a hearing aid to a dealer is about $100 while 

·" same aid is sold to the consumer for about $350. 9 The 
rage dealer sells approximately 100 hearing aids per year; 

·' ·./Fver, a high-volume dealer generally sells over 500 units 
• 1 u a 11 y w h i 1 e the t y pica 1 s ma 11 de a 1 er ship s e 11 s on 1 y 8 5 . 10 

Some audiologists dispense hearing aids thereby making it 
.n1ecessary for a consumer to visit a hearing aid dealer. The 

... spensing audiologist sells the hearing aid at cost and makes 
~"'Od.'."ate charges for his examination, testing, and counseling 
njer the heading of "professional fees." Assuming that a satis­
a:tory aid is obtained, the ultimate costs to the consumer are 

·ot much different regardless of the route he takes to obtain 
:1s hearing aid.11 For example, Jane Madell, Director of Audi­
l~gy at the New York League for the Hard of Hearing, testified 

!h3t professional service ordinarily totalled about $100, plus 
S98 dispensing fee plus an assumed cost of $180 for the hearing 

<'tiJ for a total of $378. If the least expensive aid were used, 
he costs would be decreased to $278. Tr. 5895-96. 

Of course, if a dealer restricts his sales to those who are 
•eferred from audiological clinics or from otologists, it would 
~e possible for him to sell hearing aids to consumers for much 
:ewer prices and yet realize a profit. For example, John Kuptz, 
~n~ owner of Master Plan Service of Chicago, reported reductions 

f 30% to 50% in his prices. Tr. 5642, and noted that other big 
hicago dealers were competitively meeting his prices with sales 

'~C this type of referral patient. Tr. 5652. Audiologists con­
irmed reports that dealers do not charge the full or suggested 

(i 

John Kojis, President, Maico Hearing Instrument Company, 
Tr. 1967; W.F.S. Hopmeier, a hearing aid dealer said that 
some aids sell for as little as $200 with others listing 
at $435, with the bulk of the individual sales falling in 
the $375 to $425 category, HX-51, p. 4. Myron M. Samole, 
Executive Vice President, Fidelity Electronics, Ltd., tes­
tified that the wholesale price of hearing aids ranged 
from $60 to $195, Tr. 6675. 

See !!_earing Aiqs and the Hear ill9._Aid I r.dust:v in Minr:.._~t~, 
MPIRG Report, November 1972, R-8-0229-15-16; John Fennema, 
Maryland Hearing Aid Service, Tr. 1744. 

See, e"._g_"._, Thomas W. Norris, Director, Dlvisicn of Audi­
o1ogy~ana Speech Pathology at University of N.o:rHoska Medi­
cal Centf'.':r, Tr. 6865. 
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etail price to consumers who are referred to them with a recom­
endation for the purchase of a hearing aia.12 

Based on the foregoing brief overview of the structure a~d 
1eneral business practices of the industry, it is possible co 
tcentify those provisions of the proposed rule which may be 
~xpected to have an economic impact on dealers, manufacturers, 
]nd upon consumers as well. 

The proposed rule contains a number of provisions which 
impose constraints on the advertising practices of hearing aid 
sellers. These include prohibited representations concerning the 
~earing aid sellers themselves (Section 440.8); prohibited repre-
5entations concerning hearing aids (Section 440.9); and a list of 
advertising representations that must be qualified or accompanied 
oy disclosures (Sections 440.10, 440.11 and 440.7). Since many 
of these representations may be made directly by means other than 
advertising, as that term is defined in Section 440.3(g) of the 
proposed rule, the mentioned provisions also serve to constrain 
or restrict the selling techniques of many hearing aid sellers. 

Section 440.4 requires the seller to accord the buyer the 
right to cancel the sale. Section 440.5 imposes certain require­
ments on leases and rentals for periods of 30 days or less. The 
specific subject of selling techniques is addressed in Section 
440.7. The most important provision of this section is in para­
graph (b) wherein a seller is prohibited from visiting the home or 
place of business of a prospective buyer without having obtained 
the prior written consent of the buyer. This consent must include 
a notification that the seller may attempt to sell a hearing aid 
during the course of such a visit. 

All of the foregoing rule provisions have been considered in 
some detail in the preceding parts of this report as they fall 
within the purview of one or more of the designated issues. There­
fore, in this part of the report an effort will be made to restrict 
the discussion, findings, and conclusions to the probable economic 
effect of those provisions. It should be added that the compli­
ance provision of the ~reposed rule (Sections 440.12 and 440.13) 
that require a seller to take measures designed to insure that 
its employees comply with the rule and impose recordkeeping 
requirements will undoubtedly result in some increased costs for 
sellers and that these sosts will be passed on to consumers. 
The record does not contain sufficient detail to ~nable one to 
predict the magnitude of those costs. It does not appear that 

---------
12 See, £_:.9...:_, Dr. John R. Franks, Assistant Prof~.?ssor of Audi-

6Iogy, Arizona State University, who said ref~rrals from 
nis clinic are routinely given a 15% discount, Tr. 9812i 
Dr. David M. Resnick, R-10-515. 
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1 hese provisions are unreasonable or that these costs will be 
,ignificant in the light of the recordkeeping requirements for 
etail business generally. The relatively small number of sales 
f hearing aids by the average dealer is also a significant 
actor in minimizing these costs. 

The general economic effect of the advertising and selling 
onstraints upon manufacturers, hearing aid dealers, and con-

, umers are discussed in that order in the sections which follow. 

t. Economic effect on manufacturers. Members of the Hearing Aid 
~ njustry Conference summarized their predictions of the economic 
( ffect of the rule as follows: 

[T]he economic impact of the rule woul~ 
be higher costs, higher prices, increased con­
centration in the manufacture of hearing aids 
and a marked decrease in the ability of the 
industry to invest in necessary research and 
development, community services and to continue 
to efficiently serve the hearing impaired at 
the lowest possible cost.13 

Basically the thrust of the HAIC prediction is that the 
rule will result in decreased sales of hearing aids thereby 
resulting in the consequences outlined in the summation quoted 
above. 

In specifically addressing the requirements for affirmative 
advertising disclosures, HAIC said that statements containing the 
required information will discourage the hearing impaired from 
Eeeking help, not only because the advertising will not in itself 
re persuasive but also beca~se the requirements will result in 
ranufacturers' curtailing their advertising. R-3-3983. In parti­
cularly discussing the effect of the Section 440.10 advertising 
cisclosure which requires the statement (in conjunction with 
claims) that "many persons with a hearing loss will not receive 

ny significant benefit from any hearing aid," Ansel Keliman, 
President, Telex Communications, Inc., noted that when his com­
pany incorporated a similar disclosure in their advertising in 
compliance with a 1971 FTC consent order,14 the efficacy of their 
advertising fell so dramatically that the company discontinued 
all consumer advertising during the following 12 to 18 months. 
rc'r. 6912. 

Again addressing the rule's effect on advertising, one expert 
said the disclosure requirements would result in i~creased adver­
t:ising costs. While in most cases advertising redJ.ces the cost 

HA1C, R-3-3989. 

4 The Telex Corporation, 79 FTC 61, 66 (1971 . 
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of th.,,~ tXoduct due to increased sales, the rule would reverse 
this process. Specifically, the size of advertisements would have 
to be increased to provide room for the disclaimers resulting in 
higher costs, and these increased costs would be passed on to 
the consumer through higher prices for hearing aids, if the firm 
intends to stay in business. She went on to say that the impact 
would be particularly important in the hearing aid industry where 
it is already more costly to reach the hearing-impaired consumer-­
a very select audience. Advertisements containing such disclo­
sures would tend to discourage this frequently hesitant consumer 
even more from seeking assistance. If this turns out to be the 
case, she will recommend to her advertising clients t:1at, if they 
are required to spend their advertising dollars in telling poten­
tial customers that their products won't help them, then they 
should skip advertising altogether.IS 

John Kojis, President of Maico Hearing Instrument Company, 
said that the responsibility placed on manufacturers for "co-op 
advertising" which might violate rule provisions would be impos­
sible to live with and would result in the industry's halting 
this form of advertising. Tr. 1985. 

In short the manufacturers say that restrictions on adver­
tising will result in reduced advertising, less effective adver­
tising, and fewer sales of hearing aids.16 

HAIC was also disturbed about the effect of the provision 
that would require prior written consent for house calls to be 
made by dealers. R-3-3983. It said that such a pro·Jision will 
discourage such calls by dealers and will deter many from making 
them in the future. R-3-3984. On".~ industry representative esti­
mated that this provision alone would result in a reduction of 
90% in home sales.17 

The biggest concern of the manufacturers with respect to 
the economic impact of the proposed rule l::.: the potential effect 
of the buyer's right to cancel. HAIC pointed out in its written 

15 Ruth Lesko, President, Lesko, Inc., an agency used by 
Radioear Corroration, Tr. 7197-98. This testimony was sup­
ported by that of Richard Fechheimer, Senior Vice President, 
Grey-North Advertising, Inc., an agenc:l used by Beltone, 
Tr. 6968, 6970, 7010; See ~,!_so .Jam;es H. Johnson on behalf 
of HAIC, Tr. 2298. 

16 HAIC R-3-3983. Lesko, Note 15r ~~ra at 7202-04. 

17 Myron M. Samole, Note 9, supra at 6660, 5716. Ot rs 
shared the view that t~e provision would sh3r?:; d~crease 
horn<? sales. 
see enerall 

See, ~51=-, John Koj is, Note 
Section 3 of the record. 
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omment that only a slight decrease in sales could have a measur­
:ble impact on the unit cost of production, and it predicts that 
he negative impact of the buyer's right to cancel on consumers' 
inds will have this result. R-3-3981, 3986. The right to can­
el will also result in increased numbers of returns of hearing 
ids which have been tried out but not purchased by consumers. 

fh,;se "returned" aids will have to be tested by the manufacturer 
in order to ascertain if they are in proper working order and 
3ny troubles found will have to be corrected necessitating in 
some instances replacement of internal parts or external cases. 
1hen the returned aids must be suitably marked and placed in the 
dis tr ibu tion channels a second time. HAIC estimates that these 
refurbishing activities will more than double the initial cost 
cf producing the aid, and on top of this the reconditioned aid 
will then have to be sold at a reduced price, providing less 
revenue than would be obtained from the sale of a much less 
costly new aid. R-3-3986-87. 

HAIC goes on to express the fear that the predicted decline 
in sales accompanied by increased costs will particularly weaken 
the position of small or marginal manufacturers making it impos­
sible for them to remain in business; the end result of their dis­
appearance then will be an increased concentration of the industry 
in the hands of fewer business concerns. R-3-3987-88. 

Robert Baesemann, an economist,18 testified in support of 
tne HAIC position. He predicted that the ultimate costs of the 
right to cancel would be assumed primarily by manufacturers due 
to their larger sizes, as opposed to the size of retail dealers. 
Thus the manufacturers may be expected to "buy" back the returned 
aids from dealers at a compensatory price that will operate to 
eventually increase the overall cost of all aids to the dealers 
in the process. Tr. 7318-21. 

Dr. Baesemann said that, if there is a viable market for 
LSed aids, the cost of such returns to th~ manufacturer would 
t,e equal to the cost of production, plus the cost of refurbishing 
the return, plus the distribution costs of both these operations. 
'"'he net cost then would be the gross cost less the pr ice the used 
£:1id brings on the market. However, if the aid could not be sold, 
as he predicts will be the case, the manufacturer will simply 
dispose of it without attempting to recondition it or to sell it 
<:~ second time. In that event the cost of the re turn to the manu­
f ac tur er will be the wholesale cost of the aid. R-10-5148. 
As this is what is likely to occur and, as the charges paid by 
~he consumer for the privilege of returning the aid will not pay 

l8 Ph.D., Assistant Professor of Economics, Graduate School 
of Management, Northwestern University, Tr. 7316-7422. 
Dr. Baesemann's prepared statement is included in the rec­
ord as Document 104D in § 10 at pp. 5146-56. 
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the full cost of the return, the balance of such cost will be 
treated as a "selling cost," which will increase with volume and 
be ultimately distributed over the entire user population. 
R-10-5149. 

Dr. Baesemann predicted that the foregoing process will oper­
ate to raise increased barriers to entry into the industry as 
existing dealers and manufacturers will necessarily establish 
closer ties in order to minimize the costs of returns; at the 
same time, dealers will tend to reduce the number of lines they 
carry in order to also reduce the number of return arrangements 
they must maintain to satisfy the individual requirements of dif­
ferent manufacturers. Thus a new or smaller manufacturer will find 
it difficult to place his products with dealers. R-10-5150-51. 

A second consequence of the rule's operation he sairl, would 
be the creation of additional uncertainties in the industry result­
ing from the existence of and potential use by customers of the 
right to cancel. These uncertainties will cause all firms to 
reduce output in order to lessen their exposure to such additional 
risks--the more aids they sell the greater the return risk to them. 
This output reduction will serve to diminish the supply of hearing 
aids and increase costs accordingly. R-10-5150. As small firms 
will presumably be more negatively impacted by such risks than 
the larger firms will be, they will thus tend to decrease their 
sales and attendant production to a greater degree than will the 
large firms--this too will serve to produce increased market con­
centration and a rise in prices. R-10-5152. 

A somewhat different view of the probable economic effects 
of the buyer's right to cancel was offered by Dennis Murphy, 
Ph.D., an FTC Staff Economist, in a written rebuctal statement. 
R-13-2060-73. Dr. Murphy agreed that the cancellation privilege 
may increase producer costs and ultimately prices also, but this 
requires one to assume that the dealers will not be able to sell 
the used (returned, refurbished) aids, that the demand for hearing 
aids will not increase in the future, and that manufacturers and 
dealers will not alter their marketing practices. Dr. Murphy did 
not agree with the pessimistic predictions. R-13-2062. Neither 
did he think that smaller firms would decrease production in order 
to protect themselves from random revenue losses. He said that 
small firms could expect larger returns during certain periods, 
but that these would be countered by periods during which returns 
~ould be relatively low. He does not believe that economic theory 
is developed to the point that would permit the confident predic­
tion of small firms' reaction to the rule's operation in the man­
ner suggested by Dr. Baesemann. He would expect instead that the 
manufacturers who do not now offer return privileges would be com­
pelled to do so but that, at the same time, they would increase 
their efforts to insure that hearing aids were sold only to those 
persons most likely to benefit from amplification under normal 
and actual conditions of use. Such efforts rnioht well include 
the tempering of their currently-used promotio~al claims in an 
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i 1 t2mpt to prevent consumers from forming unwarranted expecta­
~ :ons and an increase in the supervision of the sales practices 
)i their dealers. R-13-2064. 

Dr. Murphy also did not agree with Dr. Baesemann's assump­
~:on that the used hearing aid market would be saturated by the 
ircreased supply of returned aids. He accepted the industry's 
ifsurnption that the average age of hearing aids at the time of 
trade-in is 3.2 yearsl9, but he said it would be unlikely that 
3 consumer would value such an aid as highly as a modern recon-
:l i tioned aid which had been used for only 30 days or less. He 
DCi'1ted to other evidence in the record which indicated that only 
3 sli~ht effort has been made to develop a used hearing aid mar­
~et. 2 R-13-206. 

To counter Dr. Baesemann's predictions regarding the return 
9rivilege's potential effect on new or small manufacturers, Dr. 
Murphy pointed to the example set by Starkey Laboratories which 
though a relatively new entrant into the manufacturing sector 
of the industry according to Dr. Baesemann, now has 2,000 dealers. 
Tr. 7317. Starkey has been able to garner a 2% market share for 
itself and, for several years now has offered a 60-day trial 
period, with satisfaction guaranteed, at no cost to the customer. 
R-·13-2065, 2074. Ralph Campagna, President, RCI, Inc., noted 
that custom earmold, all-in-the-ear hearing aids are offered on 
3 30-day trial basis by most manufacturers. Tr. 2658. 

Dr. Murphy also disputed the practical significance of the 
~osts and procedural difficulties a dealer might have in return-
~g an aid to the manufacturer at the conclusion of an unsuccess­

ful trial period. These would be unlikely to be serious obstacles, 
he· said, as manufacturers would minimize dealers' problems while 

20 

Statistics set forth in the National Hearing Aid Journal 
show that the average hearing aid user trades for a newer 
model at intervals of 3.4 years, R-10-6434. 

John Fennema, a Maryland dealer suggested that a market 
for used aids could be developed by offering them at a 
discount of about $50, Tr. 1749; The Minnesota Hearing 
Aid Society reported that 27% of the consumers surveyed 
reported a willingness to buy a reconditioned hearing aid, 
R-8-1310; See also letter from Joseph B. Chaiklin, Pro­
fessor of Audiology, Uni ver si ty of Minnesota, R-8-364 7. 

Dr. William Lentz, in a rebuttal submission said that the 
contention that there was not a market for used hearing 
aids was without foundation. He said the many req:1ests 
to dealers for used aids for persons who could not afford 
new ones exceeded the supply, R-13-1972. 
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it must be remembered that we are talking about the return of 
perhaps 4 or 5 aids a month. R-13-2067. It might be added that 
none of the dealers who testified at the hearings complained of 
any procedural difficulties they have had in returning hearing 
aids to manufacturers. 

Perhaps the best rebuttal to the claims that the proposed 
rule will result in fewer sales and will have dire economic 
effects on manufacturers lies in the fact that there are vast 
numbers of the hard of hearing who are capable of wearing hearing 
aids and of receiving significant benefits from them but do not 
as yet have them.21 In other words, there is a potential demand 
for hearing aids that far exceeds the numbers presently being 
manufactured and sold. While fair and nondeceptive advertising 
might make it somewhat more difficult to reach thi~ group of per­
sons than would be true if the type of misleading and deceptive 
advertising described and depicted in this record were used, 22 
the potential market is there and should be developed. A second 
rebuttal point is provided by the evidence in the record which 
indicates that the offering of a trial rental period--the equiva­
lent in most respects to the buyer's right to cancel--has previ­
ously resulted in increased sales and is considered a successful 
marketing technique by those who have used it. 23 

More realistic advertising should have the effect of making 
it more likely that consumers will accept the limited benefits 
which amplification can provide. Certainly, if the purchased 
hearing aid does not provide the benefits claimed in the adver­
tising, the consumer will not be satisfied with the device and 
will be more inclined to return it.24 Using statistics provided 
by HAIC, those consumers who are examined by audiologists prior 
to fitting and purchase, or whose dealers provide them with trial 
rental periods may be expected to have a return rate of only 4.5% 
(median rate for all returns estimated by 26 witnesses).25 If the 

21 

22 

23 

24 

See, e.9., David Barnow, a former Bel tone official and for­
mer president of HAIC, who said that fully 75% of the hard 
of hearing are in hiding, Tr. 1631. 

See,~, Leonard W. Finkel, Legal Research & Services for 
the ETaefly, Tr. 4445-46; see also Part III of this report. 

John J. Fennema, Note 10, supra at 1747. 

See,~, Mary Burke, audiologist, Tr. 6409, 6414. 

25 See HAIC rebuttal submission, affidavit of El~anor Goddard 
May, Associate Professor of Business Administration, Colgate 
Darden Graduate School of Business Administr3tion, University 
of Virginia, R-13-2227. 

263 



rule results in more careful and appropriate fittings and a ces­
sation of the unfair and deceptive sales and advertising practices 
documented in the record, it would not be unreasonable to expect 
that this type of median would be experienced by most manufactur­
ers with respect to cancellations. Such a rate of return is not 
large enough to impose an economic hardship on manufacturers of 
hearing aids. 

C. Economic effect on dealers. The provisions of the proposed 
riJle which seem most likely to have an economic impact on hear­
ing aid dealers are the same as those identified in the preced­
ing section as having an economic impact on manufacturers. Like 
the latter group, retailers see the proposed ruleis effects as 
including reductions in sales, increasing costs, and eventually 
higher charges fer hearing aids.26 Particular concern was 
expressed over the provisions which would require prior written 
consent for visits to the potential customer's home and which 
would provide the buyer's right to cance1.27 

The various advertising restrictions that would be imposed 
by the rule are objectionable to the dealers because of their 
anticipated limitations upon advertising in general and upon 
comparative advertising ih particular. These limitations, they 
say, will restrict competition and reduce the ability of dealers 
to provide consumers with the information required to make an 
intelligent purchasing selection from among the many hearing aids 
available on the market. They add that the rule provisions will 
actually provide an economic disincentive to technologic~l devel­
opment. 28 

The prior written consent provision for home-sales visits 
is objectionable to dealers as they believe it will discourage 
the activities of those hearing aid specialists who are willing 
to provide "in-home" services. These services are said to be of 
particular benefit to the elderly and to those who do not have 
ready access to transportation.29 Some hearing aid dealers 
report that they make only a few house calls, and these are 
always made in res8onse to invitations, primarily to assist the 
sick or shut-ins.3 

26 

27 

28 

NHAS, R-3-3688-89. 

Id. at R-3-3585-90 and R-3-3688-94. 

Id. at R-3-3621-29. 

29 Paul Burris, Manager, Professional Services, Dahlberg E~ec­
tronics, Tr. 2499. 

30 See, ~, Otto Butz, Tr. 6623, 6030; Fennema, Note 10, supra 
at 1753; John H. Payne, Tr. 9227. 

264 



• 

In discussing the activities of one of his employees who oper­
ates in rural Illinois and who makes home calls, W.F.S. Hopmeiec 
said that all such calls were arranged by prior telephone contact 
3.nd invitation. He reported that the requirement of prior written 
:onsent would impose an unnecessary encumbrance upon home-sales 
operations and would impede the rendering of services to the hard 
of hearing in rural settings. Tr. 3340-41. Mr. Hopmeier noted 
that the gross 1975 sales of the individual whose operation he 
jescribed was only $25,000 while the employee's earnings amounted 
to only $6,417 before taxes. HX-51, p. 6. 

Another dealer, DuWayne Tremmel, said that he announced pro­
spective visits to homes by means of letters stating that he would 
be in the prospective customer's vicinity on a certain date and 
expected to stop by the home at a stated time to discuss the 
individual's hearing needs. He did not consider such calls to 
be unannounced {Tr. 8355) but he felt that requiring advanced 
written consent to make such visits would pose problems for both 
consumers and dealers. Tr. 8359. He noted that the provision 
would result in fewer calls in a given locality thus increasing 
the cost of calls that are made, and probably also making it nec­
essary for a red uc ti on in his staff. ·rr. 83 59. 

Serious co11cern about the ef feet of the prior consent provi­
sion was voiced also by Neil H. Offen, Senior Vice President and 
Legal Counsel, Direct Selling Association. After stating that 
his Association included no members of the hearing aid industry 
and that the dollar amounts of in-home hearing aid sales were 
insignificant, (Tr. 1480), Mr. Offen said that the practical 
problems involved in actually obtaining written consent would 
result in considerable expenditures of time and resources, (Tr. 
1515), and reduce the number of sales contacts and demonstrations 
outside fixed business locations. The result would be reduced 
sales and less competition. Tr. 1483. 

It is appropriate to note that the recent FDA hearing aid 
regulation prohibits dispensers from selling hearing aids unless 
the prospective users present statements from licensed physicians 
indicating that their hearing losses have been medically evaluated 
and that they are candidates for amplification.31 Although this 
requirement may be waived by patients who are 18 years of age or 
older,32 it can be expected to have a considerable effect upon 
unannounced and surprise sales presentations of hearing aids in 
the home. Presumably the dealer would first have to arrange for 
the patient to receive a medical evaluation before he could final­
ize the sale. Together the advance consent provision of the pro­
posed rule and the FDA regulation can be reasonably expected to 

31 21 C.F.R. 801.42l(a)(l), 42 Fed. Reg. 9296. 

32 Id. at 801.42l(a)(2). 
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oroduce a considerable decrease in the numbers of in-home sales 
of hearing aids. 

A significant reduction in the sales of hearing aids out­
side the seller's place of business would have a serious impact 
~n those manufacturers and their associated dealers who currently 
nake a large number of such sales. For example, evidence in the 
~ecord indicates that out of Beltone's 1972 sales, 64% were 
'outside" sales; in 1973r the figure was 61.6%; and in 1974, it 
~as 60%.33 Another company informed its dealers that 75% o~ 
their sales would be made outside their places of business. 4 

Like the manufacturers, the dealers see the provision of a 
buyer's right to cancel as having the most serious impact upon 
them. NHAS said in its comments that the overall effect of the 
right to cancel would be to raise the price of hearing aids and 
related services, impair the quality of the delivery system, and 
promote economic concentration in the retail sales market 
R-3-3694. 

The reduction in sales will result in part from the psycho­
logical problems experienced by the characteristics of the hard 
of hearing. The availability of an absolute right to cancel will 
foster indecision, will encourage those who could benefit from 
hearing aids to forego rehabilitation efforts, and wili cause them 
"to flee from all help" that could be provided by amplification 
and lapse back into the "false comfort" of their disability. 
R-3-3687-88. To guard against the expenses entailed in frequent 
cancellations which may occur, the seller will have to raise 
prices in order to provide a cushion or protective buffer for 
himself since the proposed cancellation charges will not ade­
quately compensate him for the increased costs or lost profits. 
R-3-3688-89. 

The dealers do not believe that they will be able to sell 
a significant number of used hearing aids and that, as a conse­
quence, many of the returned devices will remain unsold. Even 
those dealers who may be able to sell returned aids must expect 
that the profit from such sales will be less than from sales of 
new aids. R-3-3689-90. 

NHAS points out that dealers' selling and overhead expenses 
vary with the volume of their respective businesses. Based on 
one survey, the Michigan State Auditor found that, for dealers 
who sell less than 125 aids, these expenses a~ount to $80 per 
unit. For dealers selling 125-300 aids, such expenses amounted 
to $119.15 per unit. 

See Staff rebuttal submission, R-13-2034. 

14 See Staff rebuttal submission, R-13-1145-46. 
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e range of gross profits varied from $139.35 t0 $277.96.35 
necause of such differences, some dealers will be forced to raise 
heir prices. 

The dealers who are inadequately compensated by the c2ncella­
.ion charges provided in the rule secti0n and who cannot, for 

.·ompetitive reasons pass their increased costs on to their cus-
.. omers, will be forced out of business. This, it is said, will 
:esult in increased economic concentration in the marketplace 

nd in reduced price competition. R-3-3691. 

At present many dealers include the costs of counseling and 
other services in the price of the hearing aid. It is predicted 
that the proposed rule will force some of these dealers to state 
these charges separately and this, too, will result in higher 
costs. The right to cancel will also encourage dealers, in a 
cost saving measure, to reduce the risk of loss involved with 
patients who show some adjustment difficulties by limiting the 
time they spend with such individuals. They may also attempt 
to avoid making sales to those who seem to present a greater than 
average risk. R-3-3691-92. 

NHAS thought that the emphasis on the right to cancel also 
would tend to penalize reputable dealers who render competent 
counseling services to their customers while tending to reward 
those dealers who seek final sales at one-time meetings. The 
right to cancel would also cause increased emphasis to be placed 
on high volumes of one-time product sales and less emphasis upon 
counseling and repeat business from satisfied consumers. R-3-3693. 

The foregoing predictions of NHAS were sharply challenged 
by other participants in the proceeding. In a written submis­
sion on behalf of the National Council of Senior Citizens, 
David M. Resnick, pointed out that dealers often charge the same 
markup when the purchaser buys one or two aids when it seems obvi­
ous that two aids would not require twice as much counseling or 
instructions as one would. He suspects that the real reason 
dealers currently lump all of the costs into the price of the 
hearing aid is to conceal the fact that the counseling and after­
sale services do not amount to much. R-10-510. Indeed, it is clear 
from many of the consumer complaints in section four of the writ­
ten record that too often such after-sales services are a fiction. 

Paul B. Ginsburg, an economist, also did not agree with the 
NHAS predictions. He thought that the dealers who will be hurt 
by the right to cancel are those who do not offer trial return 
privil~ges at the present time and who will lose the profits they 
once gain~d through their exclusive franchises, buyer ignorance 
'.lDd the like. Tr. 4630-31. He said that dealers will still be 
permitted to profit under the proposed rule on the sale of 

35 NHAS, R-3-3690, n.160. 
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trhereEore, tt1e, ()n1y 1()53 to t:1f: 

'osts which appear not. to be cov<:::red by the cancelL::ltJon cnarge. 
· >e would incl JO(:< some labor, th·~, invc::ntoc:' carc/1.nq '::harqe 
lbout 1% per mo~th, and the cost discount allow ~~e~ the 

,,1 aid is sold. Professor Ginsburg said tnat it shou1d ne 
n mbered that in many cases the rnanufacttirer 1s w1ll'..nCJ to pay 
~ cost of refurbishing the aid so the dealer ~111 oe left only 

·ecoup the discount, and, the rental fee would seem sufficient 
over this. In his area, the discount on th<=:: sale ot .3 ;Jsed 
amounted to about $25. Tr. 4630-32. 

The Arnerican Speech and Hearing Association also questioned 
.~~ costs which dealers typically cited in justification of a 
l)J-400% markup. R-10-1692. It said that free service calls 

,nj free hearing tests a>::e a myth and that Section 440.7id) of 
·h? rule would prohibit the future use of such spurious repre­
~~~tations. Specifically, it noted that many dealers offer 
li3counts of about $50 to buyers referred by physicians or audi­
:l~gists. This suggests that dealers are charging aboJt $50 for 

r-h,:; "free" hearing t8sts cind home visits. R-10-1693. ASHA also 
:;aid that the actual economic effect of the r;.ile, taking into 
1c:ouDt these and other circumstances, would be m1~i~al, and that 
·l1ims that the rule would put the dealer out of business cannot 
~,~sustained. R-10-1696. 

Ind~stry representatives also predicted that tne right to 
a~cel would encourage dealers to carry only one line of hearing 
iis in order to minimize problems associated with returns--the 
u.ti-line dealer would i~cur greater costs than would a single 
i:e dealer.36 

The likelihood that the buyer's right to cancel would result 
n decreased sales was disputed by those who contended it would 
.c~ually result in increased sales. For example, Dr. Earl R. 
~a~-ford testified that aft·2r his clinic adopted a trial policy, 
ere aids were sold as the clinic personnel became more liberal 
n recommending that persons try hearing aids.37 

Despite the industry contentions to the contrary, the buyer's 
:i1ht to cancel provision in the proposed rule differs little 
from the trial rental period already offered by so many dealers, 
~ither on their own initiative or because of pressure upon them 
from audiologists and otologists who refer patients to them for 

') {:. ,, §~':, '~.:~...:' Rob<?rt Briskr:.:'f, Bc•ltone Electronics C<Hporation, 
Tr. rn 1-32. 

37 Profes::;')f rJf l\udiology and Di rector, Div1s1on of Hr0 2H inq 
and Spc~c:c:n S1::ii::~nCf'S,. 'J3ndPrbi lt !Jnivorsl ty Mt,dia: ,3cno~)1, 
Tr. ISO. 
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ings. As these dealers did not report that the trial rental 
od hac had an adverse economic effect upon them, and as some 

~0 actually experienced increases in their sales, the record 
e3 not support the conclusion that the buyer's right to cancel 

' ~ld have an adverse effect on hearing aid dealers generally.38 
i ~ever, in the case of the dealer who uses high-pressure tactics, 
~. o does not properly fit his customers, or who fits his custom-
e; s with aids they do not need, there seems to be little doubt 
t!at the buyer's right to cancel will operate to his economic 
piejudice. 

The belief that the cancellation right will encourage high-
p essure selling, reduce counseling efforts, and cause dealers 
tJ reject doubtful candidates is suspect. In fact, it would 
SHem much more likely that a dealer would exercise greater care 
in fitting a customer, would seek to become more effective in 
giving the necessary instructions and counseling on use techniques 
in order to preserve his sales, and would thereby encourage the 
b:Jyer not to exercise his right to cancel. It should be noted 
tnat Section 440.6 of the rule would permit the dealer to extend 
the trial if he wishes to do so. 

D. Economic effect on consumers. To the extent that the pro­
posed rule will cause a cessation of the deceptive and unfair 
practices now used by certain industry members to sell unneces­
sary or inappropriate hearing aids to consumers, it will provide 
consumers with significant economic benefits. In the absence 
of detailed statistics which would permit one to assess the num­
ber of sales attributable to such practices, it is impossible 
to quantify a dollar estimate of the savings that will be 
21fforded. Nevertheless, the record in this proceeding shows 
~hat a significant number of such abuses occur, and that a sig­
nificant number of consumers are sold hearing aids from which 
~hey do not derive any significant benefit.39 It follows that 
-he rule will have a substantial and favorable economic effect 
~n those consumers. 

Two provisions of the proposed rule seem to have the great­
~st potential for favorable economic impact on consumers gener­
~11 y. These require prior consent for calls to be made in the 

38 John J. Fennema Note 10, supra at 1747; John Kuptz, Tr. 5642; 
Otto Butz, Note 30, supra at 6621. 

39 Ses:, ~9·, J. Schein,. and M. Delk, Th_~ __ Deaf_!:_si~la!=_lgD_of 
I!'i..!E.~ Un 1 ted __ S !-~~. 51 l ve r Spring, Maryl arid: Nat ion al 
Assoc at on of the Deaf in Cooperation with the Deafness 
Hc~sr-,>arch and 'I'raining Center, New York University, 1974, 
'rabl~~ VI r. i::;, p. 121 (ASHA, R-10-D-57-Exh. No. g l. 
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Ge or outside the seller's place of business and the provision 
a buyer's right to cancel hearing aid sales. They will be 

ifcussed in that order. 

In theory at least, the consumer receives an economic bene­
i ·t when a seller visits his home and fits a hearing aid there 
~ L~ce it makes it unnecessary for him to undertake a t:ip or 
t ips to the seller's place of business. The economic benefit 
l es in the savings in time and transportation costs for the con­
S Jrrer, and indeed it may even be impractical or impossi~lc for 
a consumer to make such a trip at a11.40 Therefore, if the 
p·oposed rule provision makes it impracticable for sellers to 
m3ke such visits, certain consumers will be deprived of this 
e ·anomic benefit. This is unlikely to occur, however, since 
~~ny sellers apparently do not solicit business which requires 
o~tside calls, but will pay such visits to a home or hospital 
only upon request.41 

The foregoing economic benefit must be also balanced against 
tne detriments of many of the in-home sales of hearing aids which 
are characterized by high-pressure tactics, and which often result 
in the consumer's purchase of an unnecessary or.improper hearing 
aia.42 To the extent that the rule provision would inhibit or 
9revent sales of this nature, the consumer who might otherwise 
be victimized by this sort of transaction will benefit. In short, 
the consumer who wants a dealer to visit his home can issue an 
invitation to that dealer to do so, and probably it will be 
~ .cepted. The consumer who does not want a dealer to visit his 
1ome and does not want to be subjected to the sales tactics that 
~re frequently incident to such visits, can simply refuse to sign 
'.:l'e prior consent without being subjected to the embarrassment 
~ turning the dealer away at the door. 

Thus the buyer's right to cancel provision has perhaps the 
1'eatest potential of providing consumers with a significant 
'~:onomic benefit. The fact that this benefit may be realized 
,'.)nly at a price, i.e., some slight additional cost for hearing 
1Lds and servicesreiating to the selection and fitting of such 
d"'~vices, is not a sufficient reason to forego this important 
n 1 ~nefit. 

4:) DuWayne Tremmel, a hearing aid dealer, Tr. 8320: NHAS, 
R-3-3585-87; Paul Burris, Manager, Professional Services, 
Dahlberg Electronics, Tr. 2499. 

4 l 

4 2 

Du Wayne 
.John . .J. 

Tr emml? l, 
F~nn<">m3, 

id.; ,John H. Payne, Note 30, 
Note 10, SU££a at 1788. 

~S.s 9~1.:!~!-~.1.l~:t Part III of this report. 
R-10-lfi31-34. 
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The purchase of a hearing aid involves a substantial finan­
cial commitment on the consumer's part. The approximate average 
hearing aid cost of $350 is the equivalent of more than 1.4 times 
the monthly income of one-half of th)se over-65 persons who live 
alone or with nonrelatives.43 Unfortunately, the purchaser of 
a hearing aid does not fully realize the difficulty Jf determin­
ing, prior to the purchase, whether or not the aid will provide 
him with the benefits he expects. He is, in effect, gambling 

• a relatively large sum of money in the hope that the device will 
actually improv,~ his ability to hear.44 

The amounts of consumer expenditures for hearing aids, using 
i the 600,000 production figures provided by HAic45 and the average 

cost of $350,46 exceeds $210,000,000. Again! using the estimated 
4.5% return median provided by an HAIC witness,47 the consumer 
losses, assuming no right of return privilege is afforded, would 
amount to $9,450,000 per annum. It must be recalled, too, that 

, 

the median figure of these returns is based on returns by those 
customers who presumably had been subjected to fairly comprehen­
sive audiological examinations prior to their purchases of hear­
ing aids. In addition, it must be kept in mind that many of these 
purchasers did have the right to return their aids and receive 
refunds therefore under the trial rental plans offered by some 
dealers; however, these figures do not include the unknown num­
bers of consumers who purchased their aids from dealers who 
offered no right of return or from dealers who sold them aids they 
did not need or from which they received no significant benefits. 
Taken together and in the light of these considerations, it is 
reasonable to assume that consumers have spent many millions of 
dollars for hearing aids that did them no good and for which they 
could not get purchase price refunds. The buyer's right to can­
cel would thus afforded a great number of consumers with the oppor­
tunity of restricting this kind of loss, incident to the purchase 
of a useless hearing aid, to the amount of the cancellation charges 
authorized by the rule, or, approximately $60 per hearing aid. 
Assuming the 4.5% return rate is appropriate, the savings to con­
sumers would be $9,450,000 minus $27,000 (representing the cost 
to consumers of the returned aids) or $9,423,000. These savings 

43 

44 

45 

46 

47 

Paul B. Ginsburg, on behalf of National Council of Senior 
Citizens, R-10-429-30. 

Id. 

See Notes 4 and 5 supra. 

See Note 9, supra. 

See Eleanor Goddard May, Not~ 25, ~ra at R-13-D93-5. 
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1re so great that they overwhelmingly outweigh the possible losses 
to consumers resulting from increases in the pr ice of hearing aids 
tnd accompanying services. 

It is indeed probable that the right to cancel will have 
.~ven a more far reaching economic impact than can precisely be 
)redicted at this time. It may cause a substantial change in 
:he current system of hearing aid delivery. The right to cancel 
,.,ill lessen any incentive a dealer may have to sell unnecessary 
hearing aids or to be careless in the fitting of aids, for he 
may expect to have them returned if he errs in these respects. 
Thus if the dealer exercises greater care in the dispensing of 
a.ids, the overall return rate may fall below the currently sug­
qested median of 4.5%. There are many consumers who can benefit 
from the use of a hearing aid and many of these will present no 
unusual adjustment problems provided they are fitted with appro­
priate instruments in the proper ear. It is the group which 
would seem to offer the greatest opportunity for the dealer to 
reduce his return rate through proper fitting. 

There is also the possibility that the right to cancel will 
encourage dealers to refer more of their potential customers to 
physicians or audiologists for prefitting examinations and evalu­
ations, or to even refuse to fit persons who have not previously 
undergone these procedures. This, too, should have a considerable 
impact on the return rate and provide a corresponding economic 
benefit to consumers as it would serve to screen out those who 
simply cannot, for one reason or another, receive a significant 
benefit from a hearing aid. 

B. Summary of findings and conclusions. 

1. Findin~s. The evidence in the record shows that the 
proposed rule will have important economic effects on the hear­
ing aid delivery system. These effects will be felt by hearing 
aid manuf~cturers, dealers, audiologists, physicians, and con­
sumers. As might be expected, such effects will be considered 
to be favorable in some respects and objectionable in others, 
depending upon the views of recipients of those effects. 

In 1975 approximately 600,000 hearing aids were sold to 
dealers at an average unit cost of approximately $100; these 
in turn were sold to consumers at an average unit price of $350. 
~ost manufacturers have made provisions for the return of aids 
~sed in the trial rental programs which are now offered by many 
dealers, and will either replace such aiJs with new devices at 
a relatively nominal charge or will recor:1ition the retur:!ed aids 
for the dealer at no additional charge. 

The average hearing aid dealer sells about 100 aids per 
year, with higher volume outlets selling around 500 units or 
more. Dealers who restrict their sales to customers who have 
been previously examined by physicians or audiologists and have 
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n found to be suitable hearing aid candidates, can and do 
, 1 .rqe less for hearing aids with the expectation of making a 
F' fit, than can dealers who engage in their o~n testing and 
~ ,:1,1ating procedures. In fact, the majority of dealers will 
c ~iec a discount from the suggested retail price to consumers 
,,., 1c :i.re ref er red to them by audio log is ts. 

The compliance provisions of the proposed rule will impose 
1rr2 recordkeeping and other requirements on sellers of hearing 

a:,ds. These do not appear to be sig::iificant, nor do the admin­
'· :;tu1tive costs entailed iri returning hearing aids to manufac­
irers for replacemen~ or reconditioning appear to be so great 

a~ to justify separate or detailed consideration. 

The various constraints on advertising contained in the 
J-coosed rule, i.e., prohibitions on certain representations 
,;10~ affirmative disclosure requirements, will serve to increase 
.:dvertising costs to some extent and in some cases may discour-
1e advertising generally. In assessing these potential results, 

~~ is pointed out that the provisions of the rule, if promulgated, 
~tll affect all advertisers equally, except to the extent that 

advertiser may have frequently and habitually engaged in the 
· 1pe of advertising that will be prohibited or curtailed by the 
·.lle provisions. In these circumstances it can be expected that, 
;,like a cease-and-desist order addressed to only one advertiser, 
~e rule will place all advertisers on an equal footing ~nd thus 
ze,1ent several of them from receiving a tienefit by way of the 

: ir,str3ints placed on a competitor. Therefore, the economic 
~npact will be equally distributed among all advertisers and the 
ff ect of these provisions on costs will be less than would other-

.,; :.22 be expected. In other words, those who wish to advertise 
~i}l devise ways to do so in an effective manner in spite of and 
i1 compliance with the provisions of the rule. 

Section 440.7(b) of the proposed rule requiring that sellers 
)Otain the prior written consent of a potential buyer for a visit 
~o the buyer's home or place of business will serve to reduce 
:-rH· numbers of outside sales of hearing aids. The economic bene­
fit.s of outside sales to consumers that presumably will not take 
Lice because of this provision must be balanced against the eco-

1omic disadvantages incurred by those consumers who have been 
30ld unnecessary hearing aids or who have been improperly fitted 
~ith hearing aids in the course of such visits. When this bal­
.rnce is struck, it would seem from the evidence in the record 
that the curtailment of unannounced and uninvited solicitations 
~u~side sellers' places of business is more than justified. How­
~ver, this provision will result in a decrease in such sales, 
lnd thus will operate to the prejudice of manufacturers and deal­
~rs whose overall transactions include a substantial percentage 
Jf these sales. 

The buyer's right to cancel provision has the gr~atest poten­
tial of ?roviding economic benefits to consumers as it will permit 
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ose who have purchased hearing aids which do not significantly 
prove their hearing to recoup a substantial amount of the pur-

1ase price. It is probable that the major costs associated with 
t1e reconditioning or replacement of returned hearing aids will 
t ~ borne by the manufacturers with the expectation that they will 
c timately be passed along to the dealers and to consumers. The 
:::Ltcunt of these costs cannot be accurately predicted although 
Licrc;ased efforts to sell reconditioned aids to those who cannot 
3 -ford to purchase new ones could and should result in an increased 
Jldr ket for used aids that will diminish such costs. 

The costs to dealers resulting from the buyer's right to 
:21ncel will serve to make them more cautious in seeing to it that 
urnecessary hearing aids are not scld and in exercising greater 
c:are in the fitting of the appropriate aid to the individual con­
sumer. This may result in increased participation in the hearing 
nealth care delivery process by audiologists and physicians. 
rhis should also result in screening out those who cannot benefit 
from a hearing a.id and in enhancing the prospect that those who 
8an profit from the use of a hearing aid will be correctly fitted 
with an appropriate aid. 

The right to cancel will have the most unfavorable economic 
impact on those dealers who have made it a practice to attempt 
~o sell one or more hearing aids to all of the hard of hearing 
hey contact without regard to ~he needs of the individual and 

~ithout regard to the likelihood of successful results. 

2. Conclusions. The proposed rule will not have an unfavor­
~ble economic effect on manufacturers generally. It should not 
ake it more difficult for a manufacturer to enter the market 

Jr to compete successfully with other manufacturers. It will, 
m the other hand, have an unfavorable economic impact upon those 
manufacturers and dealers who have concentrated their efforts 
~pon outside sales. It seems that the number of such sales will 
decrease thus making it necessary for these manufacturers and 
dealers to redirect their efforts toward increased "inside" sales. 

For the conscientious dealer who makes a genuine, honest, 
and forthright effort to identify customers who will benefit from 
the amplification provided by a hearing aid and who will develop 
the capabilities and skills necessary for proper selection and 
fitting of hearing aids, the rule should not have an unfavorable 
impact, regardless of the size of his dealership or the volume 
of his hearing aid sales. For the dealer who has expended his 
principal efforts in outside sales, who has sold unnecessary or 
inappropriate hearing aids, or who has improperly fitted the hear­
ing aids he has sold, the rule will have serious economic effects 
and, if he is to survive in the marketplace, drastic changes will 
have to be made in his methods of doing business. 
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The economic effect of the proposed rule on consumers will 
~~ generally favorable. It is probable that the prices consumers 
orly for hearing aids, examinations, and other services associated 
·-v th the fitting of devices will be increased to some undetermin-
1 le but slight- extent. However, any such increases will be more 
ti;an offset by the benefits th'at will be received by those who 
[('rmerly would have purchased hearing aids from which they derived 
~o significant benefits and who will, by virtue of the rule, be 
in a position in the future to recoup a large part of the purchase 
? ice. Because the rule drastically reduces the cost to a consumer 
if he tries an aid for the first time, or if he tries another aid, 
nany who were previously reluctant to risk a large financial loss 
will now be willing to try a hearing aid for the first time, or 
to try a second or newer aid. Certainly, this will stimulate 
sales. Secondly, all consumers will be economically benefited 
0y the more careful examination and fitting techniques that 
jealers will be forced to adopt in an effort to reduce the number 
of sale cancellations. 

Finally, the rules of the game of "hide-and-seek" in this 
industry will be changed to some extent. If a hearing-impaired 
person prefers to stay in hiding, that is his right. If he 
does, this will decrease sales to some extent. But hucksters 
have no constitutional right to seek and ferret out reluctant 
:onsumers with deception and trickery under the misguided 
impression (or excuse) that this is the only way to "help" the 
obstinate and socially withdr3wn potential consumer. Manufac­
turers, dealers, and their salesmen will have to rely on a more 
nonest and forthright form of advertising to inform consumers 
of the potential benefits of their products. Free trials, or 
trials with slight risk of loss, will bring many potential 
consumers "out of hiding." Therefore, with an improved approach 
by industry to "seeking out" and "educating" consumers, the 
rule should stimulate sales in the long term and should not 
result in any significant reduction in sales of hearing aids 
to those who can derive significant benefits from them. 

August 1, 1977 
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·· EDERAL TRADE COMMISSION 
[ HSCFR440] 

HEARING AID INDUSTRY 

~~r11;.10stld Trade Regulation l'tule; Notice of 
Proceedil11 

·' 1ti<:e Is hereby given that the Federal 
i.'L> :le Commiss1on, pursuant to the Fed-

1•.ri. Trade Commission Act, aa amended, 
;j .::.s.c. 41, et seq., the provisions of 
Pan I. Subpart B of the Commisaio11·• 
pro '.edures and rules of practice, 16 CPR 
1 7. et seq., and section 553 of Subch"p­
; er CI, Chapter 5, Title 5 of the U.S. Code 
·Ac ministrative Procedure) has 1n1ti­
" t~1.\ a proceeding for the pro;;nulption 
·f 1' Trade Regulation Rule for the Hear-
11g Aid Industry. 

1:1 accordance with the above notice 
·.he Commission proPOllell the followinS 
Trade Regulation Rule and to amend 
Subchapter o. Trade Regulation Rules. 
Chapter I of 16 CFR by adding a new 
Part 440; 

PART 440-PROPOSED TRADE REGULA­
llON RULE FOR THE HEARING AID 
INDUSTRY 

">!!c 
UO! 
«O 2 
440 a 

140 l 
440 5 
.«ii) s 
440 7 
•HO a 

Hv :o 

Ht' !t 

Preamble. 
Dellnttlona. 
Form &nd manner of mall:ill1l ~ 

q u Ired dlacl<>11u:res tn t4tlevtaton. ra­
dio and print lildvertt'4!1m.ent&. 

Buyer's right to ca.noel. 
1-s or ren ta.ls. 
Seller may grant greater rlghta. 
Selling teehnlqt-. 
Pronlbtted rep..-ntauooa coocern­

lng hearing ald .ell.«•. 
Prohibited repl"MltntaUons CODCCFU• 

ing hearing alda. 
Advertialng repreeenl.eU~ u.ai 

muat be quallfted. 
Required discloeuns oonceratng tel~ 

eyhone options. 
Nc<'ess.ry i>t4ll>8 to In.sun compltance 

with thio; Pvt. 
Record rttc .. t!tenan~ and retent.loD. 
Elfect on prior r.deraJ Trade Com• 

ml,.,.1<~n actions Uld oo St.ti'- la­
••><1 ordinances of State politi<:a.l 
subd!vts.tcn•. 

\n-nwuTv· J8. Stat. 717. u ~ \I~ 
ti ·; C 41. et seq I 

§ I W. I p...,,...,w ... 
In connection with the adverUsinf, 

promotion, offering for sale. sale, mar­
k• ting, or distribution of hesrtna aids in 
or affeetmg commerce. as "commerce~ 
is defined in the Federal Trade Com­
mis,;;ion Ac-t. it is an unfair and decep­
tire act or practice and an unfair 
m:•thod of oompel.ltion within the mean­
iLgs of seeti<>ns 5 ana 12 of \hat act for 
any selle-r to fail to comply with \he fol­
k•wing provisions of this Part. 

§ '-''6.2 Defioitiorq. 

For the purposes of this Part the fol­
lowin1 deftnttions shall apply: 

ia.\ "Hearing aid." Any wearable ln­
s:rument or device desJIJlled for. offend 
for the J>UTJ)OSe of. or represen&ed u 
aidin11 persons with or compenaat.inc for 
hn!)'lired hearing. 

! b, .. Sale" or "pvrchase." A sale or 
r•urrhase, or lease or rental for a period 

NOTICES 

of more than 3-0 .,aJendar days, of a 
hearing aid to a member of the consum­
ing publlc. 

<c> "Seller." Any person. partnership, 
corporation, or U80Clation engaged in 
the sale, lease or rental of hearing aids, 
or any employee, agent, salesperson 
and/or repreaent&tlve of same, whether 
mooe to a "buyer" or tc another "seller." 

(d) "B11:11er." Any person, partnership, 
corporation. or '\BSOCiatlon am;;uming a 
financial obli&&tion in connection with a 
"sale," either for its personal use or for 
the use of a person on wt.ose behalf the 
financial obligation is assumed. 

(eJ "Purcluue price." The total price 
pate! or to be paid for a heartI\lr aid, in­
cluding all Interest charges .. taxes, and 
chlU'les for serv:lce!I rendered in eoont:c­
tlon with a sale; Provided hO'll>ever, Tha.t 
"purchase price" shall not include the 
pro rata portion of any charges for 
services: 

\ 1 l When such charges are sepantel)' 
stated in the contnct ior sale; and 

12• When the ~buyer .. has been 1inm 
the aption of not purchasing such sen­
iees: and 

1:u When such services have been ren­
dered prior to the date ot the buya".1 
ext!'ttise of his ~t to cancel under 
t ff0.4 •t• "Represent" or "rcweseataticft.~ 
An7 dlrect or .Indirect statement, sua:-
1atton or implication, Including but not 
limited to one which is .ma~ on.Dy, In 
writi1'a. pictorially. or by any other 
audio or vilWil tnftW;S. or by any com­
bination thereof. whether made In an 
advvtlse.ment or~-

111 "Adwr~t" or "adiierti.ttaq.~ 
Any written or verbal SU.temnlt, lllm­
tn.Uon. or depiction, other ·Utan a label 
or in the JabeUnc. whkh ts ~ to 
e!reet the sale of any he&rtn& aid. or to 
crate interest m the purcbue ot &n7 
bN.rintr aid. whether the ume appean 
In a newapa.per. ~. ~ cir­
cular. mailer, book imert. ca~ aales 
prom;;ltional material other llt.erature. 
billboard, public tramtt card. poin.t-of­
pun:hase material. or in a rM1o or tete­
vl.skm brc:iadeut or m any other media. 
"Adffrti.wment·· or "'adver-.Jslug" ®et 
not mdude · 

111 Siena which only identlfy the 
na~ of a sd1er and are !oc-ated at the 
sellt"1"s plan of businea: or 

1? • A ttstma m. a ~ dittcto.IT 
which gives only the teller's name. ad­
dnm and !elepbone Dlilllber. and the 
brand' s i of hearing a.ids oft'ered tor sale; 
or 

131 R.epreeentaUom directed deb' w 
phys!dana or~ 

thi ''A~t*. A penon who: 
111 Poesnus the~ of Clin.1-

cal Com~ in audioioc:Y granted by 
~ American 8peecll and Hearing As­
aoctatioo 1 ASHA• : or 

12; Meets tbe educational and uper­
lence requirements for ASHA certU'lca­
tton in audioloV and bu aoeceutully 
compJC!'tt!'d the Han>lnalion requJnd !or 
ASHA certiflcat.ion in aud.lolotJy; oc 

i 3 • Meets the reQUtrementa of any ap­
plicable Stase law whiob deftne.s the ~ 
··aoo~··. 

m "Clearly and conwlcuotullf Ilk· 
cl0$e" or "clear and compicuow dfaclm· 
ure." Discl01Sing in a manner whJoh (1>r 
a disclO&Ure which>: 

<U can e&s11Y be understood <in t.he 
ease of tdevision and print advertising, 
a.I.so ~ seen and. read> by the casual 
observer, listener. <>r reader amoog mem­
bers of the public; and 

(2) Occurs each time the representa­
tion which creates th~ requirement for 
the discl<lfiure ls made, and in immediate 
conjunction with such re}'.'resentation, 
except that the. disclosure required by 
§ "40.81&) need be made only once, in 
immediate oonJunction with the major 
theme of an advertisement and at the 
out.set of any other communication; and 

(31 Is made in the same language, 
e.1.. Spanish. as that principally used 
in oommunic&ti..'lg with the person<s) to 
whom the disclosure is addressed; and 

(4i In any t;e!<}visian advertisement, is 
made in Uie manner and form prescribed 
by§ 410.3\ai : and 

(51 ill any radio ad\·ertisement, Is 
made In the manner and form prescribed 
by t ff-0.3,b>; and 

tft In any print advertisement, is 
made in the manner and form prescril>ed 
b$' I "40.3\CI. 

~jl "Uud hearing aid," A hearing ald 
wb1eh ha.s been "·om for any period of 
time by a buyer or potential buyer; Prn­
Wfd ~. That a hearing aid shall 
noL be C0DS1dered "used" merely be~·l\use 
it bu been wom by a buyer or potem1:1l 
buJ'er M part of a bcna fide evaluaL.O!' 
conducted lo determine~ nether to select 
that partkula.r Ma.ring aid for that 
buyer, if sueh evaluation llM been con­
duded in the presence of the seller o .. 
a ~ health professional selected b~ 
the .eUer to usist the buyer in mak Ing 
•uch•~boo. 

OU "Te>lephmte option." An opt.ml 
available on hellnng aids v•hlch enahl-~:: 
the weal"ft' to hea.r the electrical s11:nal 
on ~ ~ lme rather than t! :: 
acOW>tk eJ.trnal produced by the I.eh: 
phone. 

I '40.S l'orm an.I mannt>r of mal.ina r•·­
ctuired 4i••do~u"" in ..,lt>Yi8tCHl, radi<t 
and print a:ehtttiffmenh. 

lal DUdosures in television adverttsl'­
mentl. •• I ; EJl'.ct'pt for a discJoi.ure re­
quired by! '40.B•al. any disclosure ~'iall 
be made clearly and con.,<;plcuousl v <'lid 
at leMt as clearly and con.~picu-0u;,!y as 
lltlY representation which create.; a re­
qwrement for such disclosure. 

127 Except for a disclosure requl'. ~d bv 
I 440..l<ai or I 440.10• a' • '\\·h1ch :;hall oe 
made IUnultaneously in the audio and 
video porUons o! the advertisement', "nv 
disclosure shall be made !TJ. the sa:n" 1)(;r­
tton •audio or ~·!deo• of the adH:rLsc­
ment in which the representation v.n,,.ll 
creates ;.ae re<,.i.uirement for the d•.'ido­
sure is made. 

•'.H The vide<:J ;:mrtwn of any d,., io­
sure .shall contam letters of sumcH·n< ... ,~e 
so that it can be ea.si]y !<'Cfn a'Ht ~eud 
on all television seM. re~;u-ct.e.s.~ of the 
picture tube size. · 

(4> The vtdeo port1Q11 of any dh:Jos•·re 
shall contal.n letters of a color ..>.ml <;lt.td~ 
that readily cont.rd.St 11.·1th the lm1 k-

(2AO) 

• 

' 

• 



. ,aJ, a.nd the \>RC.kground shall coo­
ol only one color or .shade. 

• J No other sounds, Including mwde, 
"Ccur during the audio portion of 

J1 ,:clo.:.-ure. 
·rhe vldea portion of any disclosure 

: i ., npear on the screen for a sumctent 
, <ti )n to enable it to be completely 

: t .·the viewer. 
Pisclosures in radio advertise­

'' ts. Except in connection with§ 440.8 
·a• ai\Y disclosure in any radio a.dVer­
. is<" ·11ent shall be made clearly and con­

p11 l.ICHsly, and at lea.st as clearly and 
on 1pL·uously as the representation 
:h'. _;h creates the requirement for such 
iH losure. No other sounds, including 

:1u, le, shall occur during the disclosure. 
l Disclosures in print ad~iertise­

'H'~ ts. Except in connection with § 440.8 
a 1 any disclosure :In any print adver­

',!Se•nent shall be made clearly and con-
:-pkuously and at least as dearly and 
,;0n1;picuously as the representation 
whl<'!h creates the requirement for such 
dt.s1losure. 

lSee § 440.2(i) .] 

·~ j.f.O.~ Bu7er•a right lo eancd. 

ta) A seller shall include in every 
rec~tpt or contract pert.a.1n1ng to 11. sale, 
m immediate proximity to the space re­
~erved for the signature o! the buyer, or 
.,,n the first pace U there is no space re­
!;er"fed for the signature of the buyer. 
r. clear and conspicuous disclosure o! the 
following specUk: statement tn 11.ll capital 
1'"tters of no less than twelve point bold 
face type of uniform font and .In an 
casHy readable st1le: 
THE B11YER HAS THI: JUGHT 'l'O CAJfCEL 
'T'W/3 Ptm£lHASX OB BENTAL 1'0R ANY 
H,tiOON AT ANY TIMB Pa:IOR TO WD­
Nl:GR'l' C1P THE 30TH CALENDAR DAY 
~ RBC'mPTOP THE m&AJUNO AlD(8). 
'llat: THE ATI'ACHJ!D "NOTIC'1!: OP BUYJ:R'S 
~UGllT TO Cr~>:•:.'l':t." POR AN J:XPLANA­
l"ION OP T!flf'. I'-t.F«:':'. 

( 'J l A seUer s.h:d.l furnish each buyer. 
.11. the time sucl1 bunr MSmnes any 
.;m;nclal obligation wtth respect to the 
p11tchue, & completed form 1n duplteate, 
:;aJc4loned "Nottce of :Buyer'l'l Right i.o 

G~:ittl, • whJeh shall eont&Jn 2n no less 
than ten point type <twelve point bold 
faecG type for words 1n the "Notice of 
Buyer's Right to Cancel" ~·hleh appear 
ool;nr entirely ln capital letters> ot uni· 
form font and 1n an easUy readable style, 
a dear and conspicuous disclosure o! the 
follclwtng spe<:l1'lc statementa In the fol­
Jo1"1n1 format. A copy of such completed 
!orm shall be reta1ned by t.he 11el1er in 
ae(:ordance with I ii0.13 (&) (2). 

Nrnws (JJ' BUYR'll RIGHT To CANCEL 

'bis notice i. t01 th• bUJ'll!I' atl4 onc:h per­
.,,ic: woo l:lag -umed " G-llll ®Uf•Uon 
"'' UI• buy•f'• ~bait: TOU HAW THE 
WORT TO CANt'.:la. T10'l!!t l'U1W1!A8E OR 
RliWT.AL....., 111 t~Uoll on: 

Your ngJrt WI _,.l, 
now to cell<!d. 
~ h..,,... tt 1VD ~I. alld 
nthu things~ llb<lVld l:now. 

NOTICE~ 

YOUR. RIGHT TO CANC:&f,_ 
Any t.lme before the end or -----· 

(ao·;a1;;d~-~yS-f;~-the-d;t;-y,~;; -~~C1'l Ved 

the Ilea.ring aid (s) ) 

you c!\11. cancel tl:.L'< purcluu>e or renw.~ for 
a.ny reason and get most of your money re­
funded. It you purchased or re.;ted two or 
more hearing aids in thi8 tra.nss.ctio!L you 
('RU <"a.nee! your pureha.,e or rental of any 
or all of then1. Upon C-'41.tH:enatLon. th~ '-'f':kr 
can keep tl1e following ca.nccllAtion t~JiaJ·gc~: 
3------·-··· _ {fnr 30 days rent.;!, ror eaeh 
cancelled hearing aid I 
,_--·~A·----- t ror P.ach cust-0m ear in<)}d :c-1:,ade 
for tllc cancelled hearing aid!S I) 
*---------- (for oott.eries) 
No other canccllatlon charges, pe::..u+: l ~.es or 
fees are legt.l. However, the ~lier ran ke<·p 
the charges for any lea.8e -0r ren tn.1 pt-rH>ii 
which ran priOl' tu this t.rruisaction. 

If, before the end of------------------- ... 

( 3o -c-r:"i;~;;;;.-d:~rs-!;-;~-i;;-.t;:i.; ·i.:,~~ -r~~c-;,;;;d 
the hearing aid tc;l) 

the seiler substitute>; any o~ber hea;-ing 
ald(s) for the one(s) you orlglnl!Jly pur­
chased or rented, then the !!eller is required 
to provide you with a new "Notke or Buyer's 
Right to Ce.nee!" and an additional 30 day 
period In which you Cf>ll comcel tbe pnr­
chase or rental or the substitute hearlr:,:; 
ald(11). The seller ls not entitled to keep any 
of the canoellation charges listed above when 
such a subt!titutlon l6 made, but you •Ill 
haTe to pay the additional cost involved If a 
more expenshe hearing a.Id ls being "ulll5U­
tutecl. lf you cancel the pureh- or rental 
of the irub6tltute hearing ald(s), t-he -""Her 
c-'<n k..ep only the cancellaOon cbarg;-s !bted 
above. 

HOW TO CANCEL. 
To ~ Ulla purchase or rent&!. your 

c&DCell&Uon iullllt ~ ~7 deUvered to Ul.e 
11eller 01t ~ no laitt t.ha.n the end of 

(30 ~lendar de.JS from the 
daM 1CJlil Neetffd ~ 

belY1ng aid(sl) 

You may cancel by ghing the i;eller !IA} !orm 
of wriHt'" not.Ice ot your oo.n.c4':llaUon, 90 
long u you make it clee.l' to the Sf'llli!r that 
you aI'9 c~Cng it.nd. it you l"l!Ce Ind nie 
11'"~ r.ld M :rour home. wbeUl~r JIO'l wa11't 
tl>e eeller to plclt Jt up ~. It you wlah, 
you ru.e.y Ul'llt UW> ~C!ail.oellation Notice" tonn 
prm-kled at !:be end or this nvtlce. Keep a 
copy of yow- ee.ncel!at10n notice !ur your 
noordll. 

WHAT HAPPENS IF %OU C'ANCEI •. 
Tb.e Hiler'• re~biiltiu !.! y..u canc.,l 

are M follows: WUJ:Lln 1~ or.leonc1Ar da..,. an.er 
the dat.e er 7our wr!t~n canee!le.tkin notice 
I.le muet: 

(1) Actually return t(, :n.ou ar.ytt..tng you 
trMled tn on the "8.flce-ll~ bett.rln@' a.ld(11) 
(lnduduic your o<d heanng ald(•l 1: and 

(ll) CalM'.el au ttr...nele.l obl!gw.Uon& run 
.,,~urned, at> pQ.l't of ;:,,-,., purrha>.e or rN1t&I, 
t,o cover the purci:IMe or nmta! of the <·an­
celled heN1ng al<l-(11); and 

f3) Oaneel all _.,n1ty lntenMs 11.n.idi as 
a mortpp) whldl _,.., ~tfld in JO'\IJ' 
property, M pvt of Ul4> !"lNll- or rflntal,, 
to - t.he purch&M or rental of the can­
celled ~ ald.(•): Miid 

!&) a.tun.d all p&Ymft!UI y-0u made- kl• 
ward ~ purc.h.Me Qll' ttntal ll'f'loe of ~ _.. 
eel~ bewl.T.lfl' ald(1<), 1- Ui4' ~l•i.kllll 
eh.arJ81 llltt.eol In thin J:J.Otlor, ...w.l ~ .-:~ 
f(• uiy ~ or n>nt.oa.I ~nod ~l~h r..n 
prior to \hit! ~1on-

l"liMr ,...,,,o...,..MIUlo If y•.u Cilt:oCel f>1t M 
fol~: 

11) If ycu pi{'kect np tbe bearinr; aid at 
tho ~nl~t''s plat:t' of bu.sinehs. then you rnust 
r<~turn .i',,, the::e, elther h~ aetun.lly f.,eliverl.n.g 
ii ~lr hV l1avin,r; por.tinarkt.:d lyou. 1nust pay 
the postage} IH> h\t.er than 'l caiendar day!~ 
fro1n the a~te ut y<_;ur written nol'.ice o1 
c11ncellat1on; or 

t ~~ J If the he,,.-.u1ng a.ld wa:; del iv Preli t.o 
your hon1e, thez~ ;•n1 have a cboice of what. 
to do: 

UJ Yon m·,i,y 111rn the hearl1~g aid to the 
.&eller·~ p!ac-f~ or n:.,;:..Lness, ~Jt,hP.r Uy ac 1,ually 
deiher!n;; it or by liaving It p()st;markod 1you 
nnrn--:... t.J1t' pn~tage) no ln.tc-r than 7 
r·a;enciar ::rt_,n1 t.be drite 01 ~our v.t~~lt-lJ 
c:i.ncell:iti,-;c 11:~<1ct-, or 

1 ti J I! notified tht"' s...pqr·r tl'ia t y<->ll will 
t'1ake :..he aid avaiHt.ble at. yoe.r 1ionH~. 
,·mi must do w. Thei'. if the seller does not 
iiick it up w!ilom 20 caltmdar days from 'the 
<lat.e or your noi1c«'- )·on may keep it. 

OTHER THI.SGS YOU SHOULD KNOW: 
The seller is entitled to rece-!ve a c.a..ucelled 

hearing a.id ba<'k in s1.1.b<;tantially as good 
condlt.ion u lt was ..,.-hen you received It. 
Howev6r, the se:l Pr cruuwt refu:«e t-0 accept a 
cancet;ed hea:rir:.g aid ~cause it r,.l1owF sign..-; 
4-,f normal .,~ea.r a.no tear 6UCh as ~rn.tches 
on the casing. Nor mu the st-lle.r .re!use to 
accept a C&n<'.elloo JH•a.iug aid be<:~use of it.I 
de!'e<:t>o, unl- th<- defect.!> were •:t•used by 
Y<'1Jl' nli.s~tn1cnt o! it. 

To protect JI01ff$di at the time yo1t 1.·a11-eel, 
you ohould do ~he following: I! yon deliver 
a cancelled bo;l\Tiny. aid to ohe t<ell<'r's place 
vi bt1.<olness or the seller picks It up a.t your 
home, you should obtain a reco;Jpt from him. 
lf you mall a caiwelled hearing aid t,o the 
seller, \he hearing aid should be sent "rl'rti­
fied mall, return receipt re.1ue11t.e41." 

H :·ou cancel bllt do nC't !nlflll ~<>11r rl!­
i;ponl<ibliltlu, thi! ,;,,lier wlli he •·i.1.ltied to 
sue you fOI' tile !11.-U' ma.rkd \'W •e o! the 
cane.ell~ heutng aid\s) a:i1d ~he ~ervlces 
you have In tact reeelved. 

If the eeU'°r refu~:s to honol" t1. YRJ 'd exer­
el,;e of yot1r rlgbt to cancel nil~ purchase, or 
d-=- not rwftU ldi& oUler rPsp,-,~$lbllltles, you 
haft a rigbt kl - btm to ma.ltt1 him fulfill 
all hlll l'ftlpOnllliblllt~. In Midltlon to glvlng 
you a rtght '° 11>.w ti>.<' lleller, 11uch a refusal 
or r .. uure would ))f' a ~·io1atlon of a 1''00eral 
Trade Conm1!s6k>n Rule. &uch vlola.tlons 
should !>to J'el>C>l't.ed promptly to the Fed~ral 
Trade Commtlll!lon. WashlngtQn, D.C, 20611t1. 

The granilll@ o! thle rlj:ht ·w can·el docs 
noi deprt~e you of any ot the oth"r right" 
~!ven to buye~s moder U!e 11111'. Nor O«'B It 
limit ILllY !'lghe& Y'>U have concernlnf! "'ar­
rantle-; made by the seller <>I' prowlded by 
law. 

To: 
(Seller) 

( ~iler'11 addl'et;:;) 
hereby cancel my p11'"'cii!~'<' "r rf•ntf\l •>r 

the be>Mlng a.ld(8) wllid1 l 11'<-elvffi on 

t Date y•rn ~<:!:'l~<'<l tJ1~ i.l~nrlllJf al"I~)) 

11 f t..., or morf' h>el\rlng akls wl!re pur­
<:h--1 or rent.(>.d .ai the !lMl~ time, t.tMi buyer 
m-..t ebe<:k ~ appropn11t. bos. 11n tna• the 
11<'.ller wm know ho,.· much of the p1nrbA..,. or 
l"*'Ht4'>] !~ ~lt>fi CO.ll~f'llt<J) 

I il,.Cn <:a.noeH1ng the JHir1dl~ vr •~nt~l 
of; 

{"1 l>o\11 hf'M'Lt\f: r.k:lR 
Ll u .. illtan"C Aki SW mJ l4tt. ff«' 
U Ul4'J b~ Na 1•1' r..J r~M _. 
fJ othw {Hpi.ln) 

1 ) 



"'" ·u n'cei1·ed the cancelied hearrng 
:.t vour !Jome and )OU want the 

-() pic.k. 1 t; i tht"m) up there, then check 
x :.;1 

1Buver·~ slgnat::rci 

(Buyer's address I 

do not l.~.:;e this fnnn ynu may still 
.t.' .rrittcn nr-ti.~e to the f:,eller by any 

,i,n:.;. a.~ 1..--)ng as you 111::i.ke it cle~r 
~· ~h'r ._:-:.i.t von are C{l1l·.'el.ling and, i! 

c:~·. i.:ed tLe l~~c4iring a.id at your hcn~e 
·n '.~a..nno~ or C ') nnt want to return n 

.. ~ll~"'r\; p1a:'e 0[ busine.-:::-.s, that t.!ie 
"h .·uld :)~<·k u-;:; ; he hen.ring" !\id at 7101.,r 

bdore furnhhing copies of the 
c:e of Buyer's Right to Cancer• to 

, , uyer, <:J. sel:er shall complete ?°th 
''C; of each such notice by entermg: 

The date whi<:h is "30 calendar 
frcm the date on v:hkh the Jmyer 

Pi.ed the lwaring <1id<s• ", in each of 
• ,, tnree blanks provided for it. If the 

!Pr r.oes no~ or cannot k!:aw the exact 
rp :m which the buyer·c; receipt of the 

t Tnng aid<sl will take plaC'e. then the 
. 1m.priate blank' shall be ('Ompleted sc 

to reasonab!:1 insure that the 30 cal-
.-:: '<ia" day period docs not be:;in to run 
: .-do1 e ret;eipt by t!1e buyer he<s actually 

.,;et< place; and 
'2, The cancellation charge.;; allowed 

.:·de:· § 440.4i g) \l • ; and 
3' Th<> seller·s full name and address 

'he "CanC'ellation Noti1·e" form' : 
d 
4 The date the buyer rcC'eived the 
cring aid' sl 1 in the •·cancellation No­
, ... rorm •. If the l'rller does not or can-

vnow the exaf'.t date on which the 
.-:ers receipt of the hearing aidls) will 

· ;i:;e place, then the date of receipt by 
huyer shall be estimated so as to 

,. isc•nably insure that it does not pre­
!e lhe actual receipt of the hearing 
j f ~> 

rl ·A seller ;.1 .. 11 not indude in any 
: ,t, J.ct or r;;l'c<. . a:.y confe~sion of 

c "cent 01· any v.ai ver of i~n~ or. tl~e 
ht; to which the buyer 1s ent1tl~d 
l<> · thL~ Pa.rt, including but not limited 

· ., ti:" buyer's right to cancel the sale in 
">i :lance \l."ith the i>rovisions of § 440.4. 
'e At the time the buyer purchases a 

.-v;,r c;g aid. a seller shall inform hi;n 
1.; , : l. of the exh;tence of the buyer's right 

.-, f'a iCeJ. 
< !' A seller shall not misrepresent in 

nanner the buyer's right to cancel; 
1,r>r snail the &Iler make ~Y representa­
. ;on .,r perform any act or practl.ce which 
r, any way negates. contradicts, detracts 
·r;m or Is Inconsistent with a full under­
' ;anding or a proper exercise of such 
.1;11~ to cancel. 

· g A seller shall honor any \'alid no­
:'" nf cancellat1on by a buyer and with­
.; l C. calendar days after the date of such 
otu e: 

• 1 Rdund a:i payments made toward 
'''" e>urci1a.~ price of the cancelle<l hear­
'\¥, · aid".; i , lc~s any le Me or rental 
tnr ~es ;qiplled as payments toward the 
.qr(·'1a,.-;e ptl(;e nf the cancl'lled hearing 
. id r , ·u1d only thooe "mmcellatlon 
":"r '.f'~'" wh!('h 11.re properly ~t forth In 
;,, Nr1t•r:•~ of Buyer·~ n.:v.ht. to Cancel" 

NOTICES 

as required by § 440.Hc) and are within 
the following limits: 

!ll lFollowing are two mutually ex­
clusive formula.:; for the "cancellation 
charge" !or 30 days rental] 

lAJ Alternatit"~ 1. The cancellation 
charge for 30 days rental for each can­
celled hearing aid shall not exceed the 
total of $15 plus 5 percent of the i:ur­
chase price • excludir.g any "cancerla­
tion charges" for any custom ear ir.old or 
batteries•. 

•B· A.Uernatite :?. The cance1latior. 
chJ.rge for 30 days rental shall not ex­
ceed t!1e sum of $30 µer ,'an.::eHe.:l hear­
ing aid or 10 percent c1f the P'.lrchase 
price <excluding any "canct>llarion 
charges" for any cu.>tom ear mold or bat­
teries . whichever is •he les.-.er. Tlll.s $20 
maximum shall be adjusted annually 
after the effective date of this part to ac­
count for the a.-i;mal perreu•age ad:ust­
ment in the Unt'.cd St«lt.es Cny A~·flage 
All Items Con~umer Price Indt·x 1 19S'i::c 
lOG• published by tl:e Bure:ti.: of labor 
StatistiC's of the United Star ... ::: De, . .-art­
rr.ent of Labor. The compmatwn of th:s 
annual adjustment .>hali be 1~ follows. 
The Index for -::he rnonth in w 1-:tch this 
part becomes effective "hall be the Base 
Index. The Index for that same month 
in sub:;equent years shall he divided by 
ti1is Base Index and th!" re.snit of that 
division shall be multiplied by the sum 
of $3•) to arrive at the maximum which 
shall obtain until ~he puh!icaiwn of the 
Ind<>x in the next subse<;uent yc,ff. 

1 ii' The cancella~i1m char.;e for any 
cll5tom ear mold and a :in da; o,uµpiy ot 
batteries shall not ex;-eed tw\,"I' the aC'­
tua.l ~ost of such ear mold and nr bat­
teries to the ~eller or the ~f·llt>r·~. regular 
selling price for ~uch e.ir mold and or 
batteries, whichever is the le;:..,er. In rom­
puting the actual cu,<;t. all rebcHC's. db.­
counts. and any other sinul:lr ailnwances 
provided to the seller niust be considered; 
and 

'21 Return any goods or property 
tractffi in on the cancelled hearing 
ai:I »; >, in substantially as gl)od condition 
as when they were received by the seller: 
and 

13 'Take all action necessary or appro­
priate to terminate: 

ti 1 All financial obligations assumed 
by the buyer as part of this transaction 
to cover the purchase of the cancelled 
hearing aid' s > ; and 

(Ii) All security interests ne .• ted in 
connection with this transact.ion to cover 
the purcha.>e of the cancelled hearing 
aid(S). 

(h) If, within 30 calehdar days Crom 
the buyer's receipt of a purcha.'led hear­
ing aid. a seller substitutes another hear­
ing aid for the originally purchased one, 
the seller shall treat such a i;ubstHution 
as a "sale" of a hearing aid for the pur­
poses of I 440.4 by providing each buyer 
with a new "Notice o.f Buyer's Right to 
Cancel" and an additional 30 calendar 
day perlo<i in which to cancel. TI1e can­
ctllatlon rharges ,,et forth In the sub­
sequent "NoUce of Buyer's Right to 
Cancel" shall remain the same a., thO!!e 
Indicated in the original "Notice of Buy­
er's Right to Cancel." 

(1) The provisions of paragraphs ial 
through •h> of this section shall not ap­
ply to a sale : 

n 1 Made pursuant to a written rec­
ommendation of a specific hearing £.id, 
by serial number or by model. made by a 
physician -or an a1..dblogist who re<'e1ves 
no direct or indlr~ct financial ('ompens:i­
tion from the seller for such recomnwn­
dation or for ~r·:i\.'t?-3 rt·1~:iered in cL.n­
nection v.·ith 3~tch :re12.;:.ir11nh·nfhltion; Prt1-
t•id«d, !WIL'<'t«'r: That § 440 ~, i • ' 1" slrnll 
not be co:istrued t•J pn:•\·ent any phy~il rn:1 
or aud1oiogist f~0n1 reqi ... es~ing or req:Jir -
ing a..s a cond1tlnn of hb referral tD a 
s?ller t11at a patient be of!er·?d a t.ri~-ll 
period prior to a pH.::c h't..1~;:,: or 

~ 2 ~ l\t~Je to Y-f"Pi~t.t'f" a ... Lur: .. ~t~ed 01 worn 
out hearin! ai . ..:! '~"hen r!H~ re·p~aee:neut 
hearinf! aid which ki sold b idcnti{ al 'v 
such dclmaged ;;r w::Jrn om betlring aid. 

§ 110.5 1£;i .... or r..,,,,.1~. 

i.~.~ ... hP-:n ~~:l'5i!1:;. ,-1; rf'~~~ing :t hc!riug aitl 
for a ~::,.._~~:nd o! ::;: ·.{~ 3.J ~·<:\~{.~tH .. Lll· da~·s, a 
:--.flier ~;1~1n · 

1a• L!rrut a:.,·~ ;f',-"'e \..rr r"'.:int~tl chargt.•s 
for :..:1y tr1dl ;_:.f~~·:.~:~ s • t17" :r) to 20 cJ.ien­
d;tr '.~ . .r~·.: t.o or.Jv the to:.ai .Jnllar arnount 
of c3::~~t~HaHon. c!°Li.Y;Ie~ µfn 11.:utt~l.t.i to t}{­
rC't:i.i:ied by the ~dh>r undf'r § HO 4. • ~ · 
il •:and 

1 b · Cl'?~tr~y arid t:'OIL"ip1c-uo4~ly di~cl05e­
surh le?,,;e :T rc-::t.11 dUJ.rges orally t.o t.hc 
potential buyer '.ef::.,re any ftnancial ob­
H;::ation relatinc. u t!1e le:""'~ or rf'1~ tal n 
assumed by the ;K;tc1t1al buyer: and 

tC} F4rr:ish ~-~--t-. ptJttEt:ai ~JtP.~t r, :it. 
the t!n-; ..... ":tny f:n:t::,«: :: 0t-L.~;~~1.·:r~ ,:~ !;il1 ;1.; 
tot.he lf'~se t'r ~·i·~.··,1 !>· ~\.~~~:ip~~~; hy ·1;,. 

po-tenh;,tJ bi..+ Yi r ;,,. fq~ :n or cotH,Lh~ t w~: 1 '."'t1 

C"learly and cor~~.;nct:~n1~.ty ''L r·lo;~t~. it"i 
no less than ten ;:iomt tyµ<' Df uniform 
font and m an E'::.siiy l"N~(: lhi•: -t.yle: 

t 1 • The com.p:etr1 
.. :a.!ne ::t!•d ·-tr!C;.·\."',j,, of 

the le.::sor or rer.ter · and 
121 The (.htte~ <1:: which t-t-.. e t:~L1l ;H·'r::1d 

begins and rnd~ ,rnJ 
\3"> All le.i..-.e or rent,d <h.u,.,;e:. 

§ ll0.6 S.·11.-r m11' a;r;:ut j!r<-akr ri:!h•• 

The seller m;.,· a··-:n~d a bu:·er 1;;rPal, r 
or more extensi·;e rights tl\;Jn tho.<;e t .. 
which the buyer i~ entitled under tli~ 
provislom, of th;, .. Part. In s•Jch ir~~tan.:>:-. 
a seller may makt> ~,UJ~able .tmt>ndnwi,t,; 
in all appropriate documetih to rc-lk:-l 
the granting of such rights. 

§ .i..io. 7 s .. m .. !:" 1t·dmi•iue,. 

(a> No seller ::.h&.li ut:Eze an•; de:vlce 
to demonstrate the perfo;:n;:;nce wl1ieJ, 
a c<:.·nsumer <'an expert from a r~earin.; 
aid, when the perf')rrr:an~e of such a 
device difters in any material respect 
from chat of said hearing aid. 

rb1 No seller :;hall \'1sit the home or 
place of busines.s of a potenth.d buyer for 
the purpose of inducing a sa:e without, 
having obtained, prior to any such visit., 
the express written ronsent of sueh 
potential buyer to rnch a •isit. Huch 
consent shall clearly and con~i1iruoasl~· 
state that such potenlial buver l~ aw:ire 
that the seller may nttempl t.o sell a 
hearing a.ld during such a \'lsit 

(Cl If a heann<1, .mi l1as lic"n "''('d. 
loaned, rer:tcd. lca.ser:l. rf.'('OIH1il l"nerl. n' 
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l .:,iiJii.ed, repaired or rebuilt. that f&et 
, ilcl!.~ be dearly and consplcuoual7 dis­
' 1'.;.;¥~d; 

\ • ) In the ora.l sales presentation. 
Nil •re the buyer a.sswnes anr finandal 
bl>,5a:lon with respect to the purchase; 

. r.• 
• : ; In any advertisement relating to 

'1. I tearing a.id; and 
J On the container 1n which such 

c•z, .·ir,,i!" aid .i.~ packaged; and 
; •,; On a tag 1Vh1ch is physical.)' at­

l.•: 1eel to such hearing aid. 
' P No seUer :;hall rep1esent that a 

-t-r on can or may be a.bl" to part.l.c!pate 
:1 • hearing aid te:>ting or evaluation 
t·' riim i! th? J:.rirnary and.ior ultimate 
m ,JO«.e of !\Uch program ts to M:ll hear­

ng aids to persons who participate un­
%!i such purpose lo dearly and con­
Pl•. uocIBly disclosed. 

• ") No seller shall prepare, awrove, 
. ~ir. !, disseminate or cause the di.s-
en m::..tion of any advertisement w~uch, 

'iec·rnse of its !orm and ·or content, can­
. .cot be easily understood M being de­
lgned to el'fed; the l'!<Je ot hearing !Li::ls. 
•r ',o crea.te Interest ln the purchase of 
:iftl.rina: aids. by the audtenee to whom 
,ach advertisement is directed. 

!; f.~0.8 rr.,ftlliltrJ r("11rMf'nlatio11• •{)ft• 

1·.-r10ing hc::arins aid M'll("n. 

( .i 1 No seller sh"11 make any re-pre· 
Pn:.atlon to ~embers of the consw11lnr; 

public without clearly and co~pkuomly 
,1Jsdoslng U1at 1t ls. a seller o! hea.rmc 
dch The dlsc\0$ure requirem1>nt of 
~ 440.B<a} will be satl.stied bJ a du.r ard 
1J1,spicuous statement of the name ol the 

·;!'Der's business, 1! t.hat. name lncludft 
· tle worm "hearing aid center" or ~ 
?>o,.da whkh <'learl.y identify \hat Ule 
·o;l;\blishment is a seller of hnrtn« aids. 

t b) No seller lihall rep~sent Ula.t U la 
'' , overnn1ent.i.l or other public senrk:e 
··~t4bllshment v;· n »wrotl.t medka.l. 
,·rkeaUonal or rt'"''•· .. Ji·t1tuUon unlesa 
• ut n Is the fact . .:,uch a r~rnent.ation 

,; ·n.ade by the u.o;e of nantei> s1.11.~h as 
h• . .;...~g center" \but not .. hearirl& tJd 

cimter"~. "hearing lnsUtu\e." "headns 
'~k. ln6t.Uute. ~ ''hearlnc bureau. .. "bel.r­
l: 1.B. aid bureau ... "heartng clinic. .... bear_ 
inf! a.Id cllnie," •spe«h and heUina 
'ehter," ''speech and hearinl a1d cmw.'" 
an j "senior cltl:zen survey&.. .. 

c) No sellet" shall represent that it or 
;m7· of Its employees, agents. nlespu­
"'ms and/or representatives 1s a pl)Jai­
dNl er an aucltoklt1st, unle!S web ta tile 
fa1;t. One ~.xample ot a violation of 
§ 440.8Ccl b t.he wre of the term··~ 
.i.~· to dmcrtbe one who ls ~ • 
audJoklc~ u defined inf «O.:hbl; aad 

id> No seller lhaD represent t.bat U. 
11enke or advice or a physidan or an 
a~ wiU tte lued or made an8allile 
in the selectbl. adh•&ment.. .......,._ 
nNKe or ~ ot a hffl1nir aid. unJela 
sueh Sn UM: laid. 

'-> No Mlkr l!baJl iepnaenl ta& l&. 
any of lta empk>J'Mll. acen•. nlealta•­
and/ur repraentat.l'fe. la • .. coun1elor'" 
or a "eN'l.lultant.." 

NOTICES 

Ii 440.9 P...hiWted rep~tationa eoa­
Ull'Dlllg IMMiac aw. 

faJ No aeller !5ball ft'l)resent th&t ~ 
hearing aid will restore or help restore 
normal or natural hearing or will enable 
or help enable wearer& to hear rounds 
normally or naturally. 

tb> No seller shall represent that any 
hearing aid will in any way reverse, halt, 
or retard, or in any way help to re,·er:se, 
halt or retard the progression of hearing 
1053, including but not limited to the use 
of expressions such as "Act now before 
it's too late," "Delay may be ham1ft.l.' 0r 
"I caught your hearing loss jUEt in time"-, 
Section 440.9(b} does not prohibit. r.ow­
e\'f:r, a clearly stated and adequately 
qualified representation a.s to the dimcul­
ties which a consumer may encounted in 
adj1JSUng to a heartml aid U he gets out 
of practice m using hil5 hearl:ig. 

• c 1 No seller shall represellt that a 
hearing a.ill model or feature i.s J1ew for a 
pe:r!od greawr than one yer-..r !rc::i the 
date on which it wa.:i fir8t market>:-ll Ult 
t:rut.td States. 

1d.• A seller shall maintain a.n ade­
quate s-ystem for in:>urtna that a'l au­
'l'er\isln• 1• prepares. approvel!-, !ur.ds or 
dmemina.tH is in compliance v. !th 
l 440,911:1. 

1el Ne ~Her shall reprf:'!<(!1.'t th:i.t any 
he-arlng llld brand or model 1X>s..~~~ any 
gent"nJ or specific feature or c~aracten~­
Uc or embodlrs any co~Z't er pnndple 
i hetttn..rter ttferred ~o as a .. ,·r:arac­
terlsUc"> u.nlea: 

' •' Each such cha.md.rtstk !> de;:..;:y 
an.Cl consJ>k:'UOW}y dwl0&cd; and 

•2l Ea.ch such dl.5C:lcMd ch&rM'kr~suc 
providea some a:Jtn.,Ukant ~nef.t1s1 lo 
the wearer of a hearl.111 aid; awl 

' '.' > Tbe-tt ts a de-u and C'Onl!Picuous 
dl.!iclot>we of each such spe<U'l~ benetlt; 
and 

• 4 ' There I.a a. clear and c~pkU0'.1.5 
dU!ck;ieure of \be specilk condlUtm (ll) UD• 
der •h1cb «the ca&eg'ory or ntegorl" 
<>! h• a.nng aid 11fea.ttn. bl wtuch ea.::h 
such. c;scki.'!.ed bf:m:fl~ will t~ Tere:•t'd: 
and 

15 l At the ~ of mat!nc an;:.; •uch 
r~t&Uon ihf' seller ~ arA 
relies upon ~nt and rellabie acl­
enl!ftc or mecUca1 eTtdence which full$ 
~tabllaha that each ~nem ts Qcnift­
cani and wm be ntt!.ved bJ' a ~t 
n'l.llllMr o! bQen under Ute rondttkm<11) 
dildoled; Proftld. h.mt'nil',., That 1f a 
seller who is not a. ma.nu1'adtmn' de· 
te.rmJna prior to making a n~nta~ 
~ion UWA Ule represalr.&tJon b ~ontamed 
1n materials which be ha.s m:el.,ed from 
the manufacturer, 1UCh seile'r ma.n not 
be It.a.le tor anure to ~ and rel.7 
upon llUCh ntdeDce 1f IUCh seller can 
es~lish &bat be ~lt.hft knew nor had 
reuon to know. n.or upon~ in­
quiry oould have Jmown; 

<1.1 Tb&t t.he manufacturer did not 
posaess IUCh cridell.ce; or 

on "nlal \be~ could not 
be irub&ta.nUa&ed b)' &ueh ev1denet"; (Or 

26649 

<ill) ~ t.he repreuntaUon was fal~e; 
and-' 

HD If the represented character­
Jstk(s) is (are) compared generally or 
specifically to U1e comparable character-
1st1cU!) pciuessed by any other hearing 
aid brand<&) and/or model<s), including 
but not Umlted to any rep:reSentatlon of 
newness <other than a representation 
th&t a hearing a.1d is not .. used" as de­
scribed In § 440.2 'j} ) : 

in There is a clear and consJl[cuous 
disclosure ot the hea.rl.ng aids with which 
such c.omparison ts made; 1.e., so thr.t the 
comparison Is not tn the fonn of a. 
dangling romparlson; and 

di) There is a cle...r and conspicuous 
disclosure of each particular character­
U<tic 9.ith respect to v;hich such com­
parl.son ill bei."lC made; and 

'iii• Ka.eh sueh comparro character­
istic provld~ a significantly greater 
benefit than the benefit proTtded by lhe 
comparable cha.raeterlstie in the dls­
clo~ he&.~ aid brand(s} and/or 
mooe:•s• With resPKt to whleh the a.d­
"·ert.1.sed hearing a1d,sl is (are\ being 
c;:i.mpared. and 

'iv> At ~ time of making any such 
r~tat.ion the seller possesges and 
relies upon competent and rellable seten­
Wk: er medieal n1d~e which fully el'-· 
t.ab&he Ul&l a.ch comP&ttd eharacter­
istie prondes a stgntftca.nUy gre11.ter 
beneftt tbul \be beneftt proTtded by the 
comparable bn.rtnc a.1d brand Cs> and ior 
~1s); ~d, horDctler. That. lf a 
seller' who ia not a ma.nufacturer de­
termines prtor to ma.klng a :representa­
Uon that Uie representation k contained 
in makriU wbk'.b be has reeetTed from 
the manufacturer. such selltt 1;ball not 
be llable fer tanun to J.10$'Sess and rely 
upon tmch evidence 1! such seller can 
eslabli.m Uw.i he i;e!t.f'.er knew nor had 
na.son to t.oow. nor upon reasonable 
1nqult'J ooWd have known; 

(Al 'lb&& Che ma.nUfa.cturer cl!d nut 
poas.ea a\ICh efldeDce; or 

tB} "l'b&l Ule ~ta.Uon could not 
he aubst&nu..t.ed b7 11\lcll nlclence: or 

IC) Tb&L Ule ~taUm WU !al~. 
H1 For pwpaaa of f H6.l<e)(G), a 

genenl '>'r tmqU&!lAcd repraent&Uon 
that• hArtna' a!d la unique. rnoluUon· 
a17 er apec:W wm be deemed to be a 
~ &o an othft' hearing aid 
bn.Dda Uld model.Ii; Prot;Ufd. l&ou:ewr. 
That a ~tauon that a bearing aid 
1s RToluUawi.rJ' or JSpeclal wm not be 
deemed to tie a ~ to all other 
ha.rb1C afd braDda and mode&a if ft 1s 
clra.rl;r and ~ly dl.sd6~ that. 
the c.ompa.rtlcm being made ts to Ies.~ 
than all other hea.rtng a.id brands and 
models. 

ts} No ~r shall represent that a 
hearlna &kl ...... aan&ller t.mn fJUler 
Mu'lns Ud .... Ulftll, In addWml to 
mUbc all dllclonres Prserlbed tr 
1..0 ... <e}: 

! 1J The qua.lity and ranse ot ~unds 
Produced bJ' ftliiiaeBtaUfe IM'.lpla or 
such~ Md J.Dodd a.re a& least of 
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.u ~antially the same quality and range 
< .·w sounds produced by representa.­

:· samph~s of each of the different 
d• .. s\ and/or modeHsl of hearing 
with which it is being comp!!.red, 

.d at the time of making any such 
p: esentation the seller possesses and 
itc; upon competent and reliable scien-
k or medical evidence which fully 
'.f!'llishes the reiative quality and range 
s< unds produced by such hearing aids; 

ided, Jwu·HOer, That if a seller who 
n·;t a manufacturer determines prior 
n.:1king a rr;;rcsentation that the rep­

'P'1tation is contained ln materials 
1i, !1 he has received from the manu­
ct •1rer, suel1 seller shall not be liable 
:· :ai\ure tu possess and rely upon such 

e i<fonce if such seller can establish· that 
h ' neither knew nor had reason to know. 
n 1r c1pon reasonable inquiry could have 
k.10wn: 

'i • That the manufacturer did not 
D·Jssess ;,uch evidence; or 

fii • That the representation could not 
b · substantiated by such evidence: or 

··iii l That the representation was false; 
o· 

2 1 It is clearly and conspicuously dis­
c 'cised that such hearing aid does not 
produce sounds which are at least of 
s11bstantlal!y the same quality and 
r:,nge as the sounds produced by the 
ht'a.ring aid brand<.sl and.cor modeli'sl 
w:th which it is being compared. 

'h 1 No seller :;hall use the words "pre­
s1 iibe" or "prescription" or any other 
w Jrd• s> or expression's> of similar im·· 
p·H·t. 

i' No seller shall represent that a 
h,,:.ffing aid which routes the signal 
fnm one ear to the other ear enables 
th: wearer to hear out of the ear from 
\\ nich the signal is being routed, 

j • No seller shall represent. through 
th> use of wo:·J-, or erTJressions such as 
" .1visible." ''lcciden ., ":1ldden hearing," 
" ·:>mpleteiy ouo e>f si.::'.;L" "conceal your 
d «ifness, "hear in secret," "unnoticed 
e· en by your closest friends," "no one 
" .n know you are hard of hearing," 
" 'lUr hearing loss is your secret," "no 
o ii: need know you are wearing a hear­
i1 g aid." "hidden or out of sight when 
i1 serted in the ear cimal," or by any 
o .her words or expressions of similar 
lr1port. that any hearing aid or part 
thereof is hidden or cannot be seen, un­
le~s such Is the fact. 

lk' No seller shall represent, through 
Pie use of words or expressions such as 
,. ,10 cord." "cordless;• "100 percent 
r .>rdless," "no unsightly cord dangling 
f' om your ear." "no wires,'' "no tell-tale 
v. ires," or other words or expressions of 
r;; milar import. that a hearing aid can 
b~ worn without any visible cord or wire, 
unles.q such representation Is true and 
it is dearly and conspicuously disclosed 
that a plastic tube 1 or similar device l 
rms from the instrumf'nt to the ear, If 
.'· ich is the fact. 

IJ 1 No seller shall represent;, through 
t · ;e use of words or expresalons such as 
• w button," "no ear button," "no but­
t.uns ,,r rectlfvern ln either ear," or other 
w1.rd,, or e1q1ressiow1 of similar Import, 

NOTICES 

that a hearing aid can be worn without 
any button or other receiver in the ear, 
unless such representation is true and 
unless it is clearly and conspicuously 
disclosed that an ear mold or plastic tip 
is inserted in the ear, if such is the fact. 

1m) No seller shall represent that any 
hearing aid can eliminate unwanted 
noise; Provided. however, That it shall 
not be a violation of ~ 440.91 ml to rep­
resent accurately the ability of a hearing 
aid with a telephone option to attenuate 
acoustical background signals. if such 
is the fact. 

(Ii 1 No seller shall represent ~.hat any 
hearing aid can operate without batter­
ies, unless the powtr sourre for ~uch a 
hearing- aid can be recharged from a 
household electric outlet. 

§ ·UO. IO Ad•·erti~in"'. upre•entations that 
mu~I be qualified. 

No seller shall prepare, approve, fund, 
disseminate or cause the dissemination 
of any advertisement: 

(al Which makes any general rir spe­
cific representation that a heanng aid 
will or ha~ the capacity t.o affect hearing 
capability or hearing quality, m1lef5s it is 
clearly and conspicuously diRclosed that 
many persons with a hearing- loss wi!l not 
receive any signiftrant benefit from any 
hearing aid; Provided, however, That 
nothing herein shall prohibit a truthful 
rPpresentation that hearing aids can 
help many person.~. with a hearing loss. 

\bl Which makes any representation 
that a hearing aid will Pnablt' a person 
with a hearing !o.-;s t-0 distinguish or un­
derdand speech sounds in n0t;y situa­
tions, unleRs. in addition to the disclosure 
required by~ 440.IOtai, it is clearly ancl. 
conspicuously disclosed that mauy per­
sons with a hearing loss will not be able 
to consistently distinguish and under­
stand speech sounds in noisy situations 
by using any hearing aid. 

< cJ Which makes any representation 
that a hearing aid will enable a person 
with a heariag loss to distingui.'h or un­
de?'i'' •.;nd speech sounds in group [·.itua­
tht:;.~ unless, in addition to the disclosure 
requu~d by§ 440.10ia 1 • it is clearly and 
conspicuously disclofed that ma.ny per­
sons with a hearing loss v.ill not be able 
to consistentiy distinb'lJish and u1>der­
stand speech sounds in i;roup situatwns 
by using any hearing aid. 

ldl Which makes ,my representation 
that the use of two hearing aids, one in 
each ear. will be beneficial to persons 
with a hearing loss in both earb, unless, 
In addition to the disclos11re required by 
§ 440.10 1a1, 1t is clearly and conspicu­
ously disclosed that many persons with 
a hearing Joss in both ears will not re­
ceive greater benefits from the use of 
two hfaring aids, one in each ear, than 
from the use of one hearing aid. 

§ t1-0. I J Rt>quirt-d di,C'lo~urf'~ ronr..rn-
ing 1 .. 1.,phonf' option •. 

la. l Nr1 <>eller shall prepare, approve, 
fund or disseminate any advertisement 
which r<JtH-esents that a hearing a.Id has 
a telephone option, lUllrss It 111 clearly 
and corn;plcuously dh;closed I.hat th" 
telephone option will not work on all 
tel<"phonr~~. 

<Iii Before a buyer assumes any fma.n~ 
cial obligation with respect to a hearing 
aid which has a telephone option. a seller 
shall clearly and conspicuously di,;close 
the limltations of the telephone option 
orally to the buyer. Such disclosure shall 
include the following information: 

< 1) A statement that the telephone op­
tion will not work on all telephones; and 

12J A statement which iT1dicates 
whether or not the telephone option will 
work on the telephones in the seller·s 
trade area. If the telephone option will 
work on some, but not all, of the tele­
phone;, in the 1<e!ler's trade area, a state­
ment indicating the types of telephones 
on which it will y;ork shall be included in 
this disclosure: and 

(31 A statement which indicates 
whether or not the approximate per­
centage of telephones in the seller's trade 
area on which t!1e Lf'lephone option will 
work is inrreasing, decreasing. or re­
maining about the same 

§ 110. 12 N('ct·~san •kp, to insure c·om­
plian('e with 1Jd, 1'<1rt. 

Every seller shall take such steps as 
are necessary to r<-a.5oria bly insure full 
compliance with the ;m)\>isions of this 
Part by its employees. agents, salesper­
s0ns, and 'or representatives. At a mini­
mum. such steps shall melude: 

'a: Furnishing each ernµloyee. agenL. 
salesperson andior repre.-,entative with 
a copy of the Rule in this Part, either at 
the time of its promuiR'.l.tion or !lot the 
time their emploympn 1 j,, commenced; 
and 

tb l Obtaining from e:l~:i employee, 
agent. salesperson and O" representative 
a signed and dated rece11,t for the copy 
of the Rule in tlm Part provided in ac­
cordance \\ith § 440.121a1: such receipt 
to state that the recipient is aware that 
the seller is required w and will take ap­
propriate disuplinary action for viola­
tions of this Part. which shall, in the 
event of willful violati,ms or repeated vi. 
olatlons. consist of the imposition of a 
fine, suspension, ~r d;.m1issal of the em­
ployee, agent. saJe5person and/or repre­
sentative involved: and 

I c) Establish and maintain a dis .. 
riplinary system which will Include, in 
the event of v.illful l'iolations or i·epeat1'd 
violations, the imposition of a fine. sus­
pen$ion or dismissal of the employep, 
agent, salesperson and or representative 
involved. 

§ .i,io.11 n ... ·ord mai111n1anrf' lllHl rt•h·n­
tion. 

-"' seller shall maintain tvTlirate 11.nd 
adequate record.« which mav be iil­
spected by Commis~ion staff· members 
upon reasonable notice and which per­
tain to the acti\ ities list<'d below. Such 
records shall be retamed !or a period of 
no les..~ than l.hrel' :;ear;.;. Iu the ca.:;e of 
records covered by ~ 440. t '.l ·it•. the thn'I' 
year period sh<t!l co:nmc>iwc ea.ch time a 
reprnsentation suppm t.P1i bv such rN·-
ords i.~ ma<lt'. · 

ll\• All ht'll.r1w! ii.id ~l\lf':< Document:> 
wlud1 mu.'>t bl' tnaint.Hmrd aod rt>tnl11ed 
lnrlmle bm :,,rl' !Jqt Jm1!t""I to. 

1 l • Copl('.;, •Jf 1ill c:rntrart.:; nf rmlt>· ;.nd 
1 ~.! · ('t)piP•\ ·~f aH ·Nutt1·c·;; nf BHYt'l 's 
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Rlgbt to Cancel" provided to buyers in 
a cordrulce with i 440.4<b>: and 

t3) Copies ot all cancellation notices 
oJ: an:v k!nd received trom buyers ex­
ei~tmng the rtght to cancel: and 

(b) All hearing aid leases or rentals. 
D.cuments which shall be maintained 
sued retained tnclude but a.re not limited 
to copies of all contracts or forms pro­
vided in accordance with § 440.5; and 

:c) AU home sales visits. The prior ex­
prus written approval required for ea.ch 
heme sales visit by § 440.7ib) shall be 
nudntained and retained; and 

''d~ SubstantiaUon of representations. 
oo.cw:nents which mu.st be maintained 
ru1d retained Include but are not Hmited 
to all evidence required by U 440.9 (e) 
through fg) : and 

•c) A.II steps taken in accordance vdth 
the requirements of § 440.12. 
~ 44-G.14 El'ect on prior Federal Trade 
·· Cam.U.kt11 actions and - State laws 

•H erdlnanc~ of State politkal 1111t­

ili"iaions. 
(a} Sellers 1n compliance with UUs 

Pa.rt are exempt from the pro\ision& of 
the Pedenl Trade C'ommissl.on Trade 
~ Rule Conceminl' a Coolintr· 
Ofl Period tor Door-to-Door Sales, 11 
(."'Tl\ Part ut. 

tb> Thia Part shall not be construed to 
supersede the Trade Pract.lce Rules for 
·the Hearing Aid Industr.l', promulp.ted 
Jul7 20, 1985, b1 the~ TradeCom­
.mlaslon (16 CPR Part 214) except tn the 
.folknring lmtanees: 

<Jl section 440.'Hc) of this Part super­
,.>edes Rl2le a Ca) and <b) 11214.14 ca> 
.~ {b)). 

f2) lll!Ct.fon ·HOJHb> of thi'i Parl super­
~ Rule lO<a> <I 214.10(&)). 

'3> lleCtk>ll 440.8'd> of th1s Part super­
,;edea Rule l(al (f 214.l(a)). 

(U 80Ct.lon 440.9(h) of tbis Part super­
;::ecles Rule Ile~ O 214.«He». 

(I) aeetiOll HC>.£. ·) of this Part super­
;~ Rule 'Ha.> > ,;H.'Jta) >. 

( 8> sect.ion 440.9' It) of Ulis Part wper­
:1edes Rule 'l(b) (f 214.7(b) '. 

n> seection 440.tm oft.his Part super­
;edes Rule 7(C) (f 214.'1(c)). 

Cc> "nlta Part shall not be construed to 
'~ any of the provisions of any 
011f8CandSnC l"ederal Trade Commiliskm 
!~ and Desist Orders. The method for 
:rCllClhSDc any inconsistencies between 
·,hlg Part and such Cease and De9lat 
Orden abal'l be by a pet.ttlon to amend 
the provSstom of such Orders. 

<d1 B7 ta.ting actioo 1n thJa area. t.be 
Federal Trade Comm1Mlon does not ID.­
tmd to preempt aw:Uon 1n the u.me area. 
'IJblch ill not ~t with tbia Pvt. 
h7 any st.ate, municlpal. or otheJ' IGC&J 
KOll'~t.. Thia Put doe& not annw 
~·r cUminlollh IUl7 ric:bts or remec11ee pro­
,iidfld \<> oomumen by &nJ State l&w, 
unmldpal ordirui.nee, or other local rer­
illa~. kulofar u ~ ri&bt.& or ~ 
(UM ue equal to oir grw.t.fl' t.nan &.MM 
ilf'0\11ded b7 U1l.s Part. ln Mdltlon, tlllll 
Part doe.I Mt Nptnede thQiM ~ 

NOTICES 

!il lUl.1 State law, mUlkipa.J ordinance, or 
other local reeut11.tron whkh impose ob­
Hgations or :UabWttes upon sellers. when 
sellers llNbJect to this Part are not 1n 
Ctlmpliance therewith. Th.I:. Part does mi­
perl!ede those proTisloru of any State 
law, mtmtcJptJ ordinance, or other local 
regul.a.t1on which are inconsistent with 
this Part to the extent that those pro­
v!,:;ions do not provide a buyer with r:!ght.s 
~·hlch are equal to or greater than those 
rights granted a buyer by ~ Part. This 
Part; also supersedes those provislon.s of 
any State law, municipal ordlnnnce, or 
other local regulation requiring that n. 
buyer be notitted of a right which 1s the 
same as a right provided by this Part but 
requlrtng that a buyer be given not.ice 
of Ul.U! righ& 1n a language, !orm, or 
manner which is dln'erent in any way 
from that required by this Part. ID t..Mse 
in.stances where any State law, munici­
pal ordinance, or other local regula ti.on 
cocta.tm pl'O'f1s1ons, some but not all of 
which a.re partlally or complet.eiy super­
M!ded by this Part, the prortsions or por­
tions of thoe;e provisions which have not 
been mperseded retain their full force 
and effect.. 

(e) This Part is not Intended t-0 super­
sede any State hiw, municipal ordinance, 
or other local regulation which more 
strictly limits the terminology by whk:h 
hearin&: aid sellers may legally refer to 
themselves. 

BTATJ:llSMT or Rl:ASOX FOii THlt 
PllOPOllG Rm.IC 

It is the Commission's PW1l<l6e, in ~­
inl thia statement, to set forth it& reason 
for proposing Ulls Trade Reaul&Um& Rule 
with 11umc1ent parllc:uJartQ' to a11a11 lli­
fonnect commenL Por U:le pgrpoee of 
assiaun1 persoug Interested Jn conm>mt.. 
ing w t.be ~Rule, aa wdl a.a U.. 
Commias1oll'.s dell~.ratlom on the Pro­
posed Rule, the Commbildon invites 111-
terested pm;ong to diRCt t.b.dr attention 
t.o t.t.e list of questlooa Uur.t follow Ull& 
Statr.ment In the section under~ head­
in{ of "lnvitat.ion ta Cclmment Oil the 
Propo;:ed Rule." It should be emphasized 
tbat Ulla Il!Uni of questtom ii solely in­
tended to tocua dlscUMlon on areu of lm­
POrtance ta the Commt.sslon's decision 
and la not to be construed u a. limitation 
upon the .scope. form, or content of per­
m!sgfble comm.en\ by interested pa.rt.la.. 
Nor lbol.lld these questions be l.nterpre&ed 
aa deafcJlt.Una" ~uted ltlsuea ot 11pec.lftc 
fact. &M:h deailn&Uoo& shall be made 1;i7 
the Comm.laafoo. or lts d.ulJ auU:lorilled 
preald.lng oftlclal JJUrS\Wlt to the Com­
ml&sJon'a procedures and rules o! prac~ 
Uce. 

The Commls.s1on has reuon t.o believe 
t.ba.t m&117 consume;-a ~ hn.rtn1 alda 
tnm which \bey do not. receive any sfee 
n.11kant. tienetl\ or any 811nlfk:ant addi­
tional bene.t'll U Uley are c\U'ftllt hta.rinc 
aid useni bu:rlne ~ eer.ond bear1rig aid or 
a. "bet.kr"' ha.rua, akl. The commlsdo!1 
hM rflUOD to IMlk'Yc tha' V>en are •1~ 
l"ral, eometima lnl.ettele.t.ed, rea,..:,otll! for 

th!.'!. With perhapt; two exeepUom,' the 
Comml.s51on has rra.son to beUeve that 
prospective hearing aid buyera wm not 
be able to determlne whether th4'7 wm 
in fact obtain a signiftcant benef!t (or a. 
signiflcant additkmal benefit} from the 
selected hearing aid without bemc able 
to wear that a!d ln a representative vari­
ety of actual use situations. The Commis­
sion also has reason to believe that many 
prospective hearing aid buyers will not be 
able t-0 determine the relative importance 
to them of tire ad\·.:ntages and limita­
tions of a hearing aid. or the nature o! 
the experience of lreailng a hffi,ring aid, 
without the opportunity of wearing an 
aid u1 a reprettntat.tve va.rlety ot actual 
use sU.uaUoos. But 1t appear11 I.hat many 
prm.pecth:e h~rtnr ald buyers are not 
given the opportunity t-0 wear the se­
lected hearlng aid !n a representati"lre 
variety of actual use ~!tuation.' prior to 
the purchase of t..'1.e select~d aid. In addi­
tion, the C'<lmmlss.ion has reason to be­
lieve that hearin,r aid coDBUmers are 
often l>&rlfcuhuiy subject to and the vi<"­
t1m of a wide Tar1ety of selling abuses. 
Thus the Inherent nature of llem1ng }O!-;S 
and hearing aid!!, and the iiemng abuses 
to w.hJch many hearing aid buyers are 
subjected, appear to r~uu In m&ny con­
sumers pu?T~ hea.rtng ak!s !rom 
which t.llfJ1' rettive no signitiamt tx-nent 
<or signiftcant addit1onal benflitL 

The "buyer's right t.o ca.net! .. set forth 
primarlly In 1440.4 o! the ProP-O:oed Rule, 
is designed to protect. c.:msumt'!'~ from 
this result. 

The Commisdon hM rea..~on t.o believe 
that many hearinc a.id btzyer!' ruA.ke the!.!" 
Puchut'S in their horries or places o! 
business a& the rorw:lus$on of a sales 
1111' tbd they we~ n.:.t upectln~. There 
a.re various way1J 1n ""hkh "lf'ads" to 
potenUal ~are t>bt.airle1. 'Tt:e Com­
mfss1on Is aware ol the e.rgument that 
such "lead" sollcltatum activities are nt'f~ 
eSSIU']J bec&u!le many c! th0<9e 11>ho nttd 
help will DOl infU&~ the necessary con -
tact.s on tbdr ()"YD. Unfafrnesa to rtm­
sumen may eut!3' l'ffult from ala pres­
enW.&lona of wbieh consumers lave had 
no warnlr.I&' and for which they an fre­
quentJy unprepe,red. In the pa,st. the 
Commmton haa dealt with. fhl~ matter 
by requirfnl' edvertisemen~ dMi~~d to 
soltclt "'leadls" to disclose that. a. 15<\~~­
person may ean on those who r-e~nd 
tor the p\ll'P()f;e or semnr a hf'tlrlng air! , 
In All eaon to protect c01vumers 11.ll.d 
at. the l!lall\lt time permit ind1.1115t.r:• m~m -
ben; to seek out a.nd work: \1.1!.h i..ll•.>.'>€ v;!Jo 

• Wben a pro!eMlon&I l'lrprrt. 11:·!1<' !' flrnm· 
elllll:r IDlkJMl!Mlen• Cf any sdler I l!tth1>r & 

pl\~ or aa &ud~tl ~r1\rior- M'n'-
1.- Wllokb., la UM Hper\'m pl"Of-flollal cp;ll•• 
w.. &ft.-.--.~ ctet .. nwne wn1~11 pa~nto. 
wm m fMC\ ~ ... • l!Slnil'l.f.a.n• &>end& {or 
~lgrutl~n$ ~ be»efttl trom & &pttlll.c 
hev!.ng tJd, L!lil whini • ~lld (II' 9«>ro out 
li~Jll' aw ""' bt>lnr r .. plar .. (j bl' ~n ~~!'ll•~l'l 
h'&r!Dg ~ 

•M•tbfor Jik.6rl11fl Aid Ol~tdbu~. ?'ill 1" T ('. 
'll'IO, '142 I JrtJ l .......S 111""1nlo,ln m.~ R*""rlnJ 
r~e!'•ltt. It1'(', n 1' ,. c .-o 11$.f/$ l\t"rol. 



:i ' ii~cd help but will not initiate the 
(-~ ,ary contacts, the Commission pro­

«'f. to utilize the remedy set forth in 
- W. 7lb1 <express written consent prior 

""!es visits to tile home or ;>lace of 
'J '\Less o! a potential buyer) instead 

th<~ ":salesman may call" remedy uti-
L ·d :n the past. 

n tddiUon to pro·;-iding for a "buyer's 
nt to cancel" and requiring that ex­
·~s written consent be obtained prior 
.u:J sales \'isit to the home or place of 

b•, ;ir:ess of the ;Jotential buyer, the Pro.: 
pu -eC: Rule contains variou;; rule provi­
s · as of a more traditional nature. These 
)!l JVi.·;ion3 proscribe various practices 
al'. J prescribe »arious disclosures. in 
.:ir ler to insure that consumers have ac-

e; «lt<~ and adequate information and in 
.1r .ter to eliminate deception in the hear­
in . aid industry. 

r'he Commission has determined that 
it nas reason to beiieve the above state­
'k'nts on the basis of information com­
p1:t'd by the Commission's staff during 

extensi'.·e investigation of the hearing 
tu.; ii~dustry In the course of this investi­
~::e 'ion the Comr.1ission's staff has re­
cc.ved documentary evidence of these 
practices from and has cor.dm:ted inte:r­
q>'·ws with consumer representatives of 
various organizations, consumer interest 
groups. members and represf'ntatives 
frum the hearing aid industry, physicians 
specializing in diseases of the ear, audi­
obgists, representatives ot organizations 
of hearing health professionals, and offi­
chls and staff members of Federal, State 
arid local government agencies. The Com­
mission has not adopted any findings or 
c<.mclusions of the Commission's statf. All 
findings in this proceeding shall be based 
solely on matter in the rulemaking 
rr<:ord. 

Furthermore. the Commission has for 
s' me years undertaken extensive adjudi­
c:rtive efforts in the hearing aid industry. 
Tlie Commisshr~, having reason to be­
h ·ve that adjudi<. tion is inadequate to 
d·~al with the cor· , ;,n :·r i;rotection prob­
li ms which the Commission has reason 
t» believe exist '.n the hearing aid indus­
t:y, underta<ces this proposed rule­
n:aking proceeding for the purposes of 
c urying out the provisions of section 5 
of the Federal Trade Commission Act by 
defining ~1th specificity certain acts or 
practices which It has reason to believe 
are unfair or deceptive. 

1 SVITATION To PROPOSE ISSUES OF SPECIPIC 
FACT J'OR CONSIDERATION IN PUBLIC 
HEARINGS 

All interested persons are hereby given 
riotice of opportunity to propose any dis­
puted Issues of 11peclfic fact, in contrast 
t'; legislative fa.et. which are material and 
necessary to resolve. The Commission, or 
jr,s duly authorized presiding official, 
t hall, after reviewing submiss.tons here­
imder, identify any 11uch issues In a No­
t ice which wUl be publtshed In the FEn­
>:RAL R1tcm;T1.11. Such l,s..,ues shall be con­
' ldered tn accordance with secticm 181c) 
·if the Federal Trade Comml!!.!llon Act M 
m1~nded by Pubhc r.aw 93...fl:J7, and rules 
1rr1rnul'Cated thereunder. Proposals shall 
Je F,.1;cept.ed until not, later t.han Au~ 

NOTICES 

gust 25, 1975, by the Special Assistant 
Director for Rulemaking, Federal Trade 
commission. Washington, D.C. 20580. A 
proposal should be identified as a "Pro­
posal Identifying Issues of Speciftc 
Fact-The Hearing Aid Industry," and 
when feasible and not burdensome, sub­
mitted in five (5) copies. The times and 
plJ.ces of public hearings will be set forth 
in a later Notice which will be published 
in the FEDERAL REGISTER. 

INVITATION TO COMMEriT ON THE 
PROPOSED RULE 

All interested persons itre hereby 
notified that they may also submit to the 
Special Assistant Director for Rulemak­
ing. Federal Trade Commission, Wash­
ington, D.C. 20580, data, views or argu­
ments on any Issue of fact, law or policy 
which may have some bearing upon the 
proposed rule. Written comments, other 
than proposal<; identifying issues of spe­
cific fact, will be accepted until ten ( 10) 
days before commencement of public 
hearings, but at least until August 25, 
1975. To assure prompt consideration of 
a comment. it should be identified as a 
"Hearing Aid Industry Comment," a'{ld, 
when feasible and not burdensome, sub­
mitted in five 15 • copies. 

The data, views, arguments and com­
ments received concerning the Proposed 
Rule and any issues related thereto, to­
gether with the transcript of hearings, 
will be available for examination during 
regular business hours in the Commis­
sion's Division of Legal and Public Rec­
ords. Room 130. Federal Trade Commis­
sion, Washington. D.C. All such data, 
views, argwnents and comments will be 
considered by the Commission before 
final action is taken in this matter. 

Comments are invited with respect to 
any aspect or thi:;; proposed rulemaklng. 
Whenever possible, comments should be 
directed at and should refer to specific 
sections of the Proposed Rule or to issues 
related thereto. The Commis:;ion invites 
comment particularly with respect to the 
following; 

(a! Do many consumers buy hearing 
aids f1·om which they receive no signifi­
cant benefit (or no significant additional 
benefit if they are current hearing aid 
users buying a second hearing aid or a 
"better" hearing aid! ? Are you person­
ally aware of any such situations? If ao, 
please describe them in detail. 

(b> Is it necessary for a prospective 
hearing aid buyer to wear the selected 
hearing aid in a representative variety of 
actual use situations before it can be 
determined whether a significant benefit 
ror a signltlcant additional benefitl will 
in fact be received 'l 

lcl Can a prospective hearing atd 
buyer determine the relative Importance 
to him or the advantages and Umltations 
of a hearing ald without wearing the 
selected hearing aid in a representative 
variety of actual use situations? 

<dl Can a prospective hearill&' aid 
buyer determlne the nature of the ex­
;ierience of wearing a hearing ald with~ 
out werJrlng the 11elected hearing aid ln 
a representative variety of actual use 
.5l•qatlons? 

(e) Are many hearing aid buyers the 
victims of selling abuses? Vlhat selling 
abuses'.' Are you personally aware of any 
hearing aid selling abuses? Will the 
"buyer's right to cancel" provided by 
§ 440.4 of the Proposed Rule protect con­
sumers from selling abuses? How? Is 
there any other consumer protection 
remedy that will protect consumers from 
selling abuses as well as the "buyer's 
right to cancel"? 

(fl Should the Proposed Rule exempt 
sellers from the requirements of § 440.4 
when a hearing aid is sold pursuant to a 
written r 'l<:cmmendation of a specific 
hearing aid. by serial number or by 
model, made by a physician or an audiol­
ogist .who is financi&lly independent 
from the seller, as it does in § 440.4 
(i)(l)? 

(gl Should the ProPoSed Rule exemµt 
sellers from the :requirements of § 440.4 
when a hearing aid is sold to replace a 
damaged or worn out hearing aid when 
the hearing aid being sold is identical to 
the hearing aid it is replacing, as it does 
in§ 440.4\i i • 2}? 

\h• Is it reasonable to expe<:t that 
physicians and audiologists who rerom­
meoo the purchase or specific hearing 
aids, by serial number or by model. will 
look out for the best interests of their 
patients aoo protect them frnm sales 
abuses, as long as such ·•hysicians and 
audiologists are financially independent 
from the sellers to whom they refer their 
patients? 

m Do the hearing aid seller licensure 
laws which have been enacted in various 
States adequately protect conswners 
from sales abuses. so that the protection 
provided by the Proposed Rule is not 
really needed? 

(jl Is the "Notice of Buyer's Right to 
Cancel" required by § 440.41b1 clear and 
adequate? 

(kl Is 30. calendar days from receipt 
an appropriate period at time in which 
to expect the buyer to decide whether 
to cancel? 

m Is it necessary for § 440.41g1 fll of 
the Proposed Rule to set maximum limits 
on the "cancellation charges" that the 
seller will be permitted to retain upon 
cancellation? 

(m) Are the '·cancellation charges·• 
permitted by ~ 440.4(g) Ul too high for 
consumers? 

<n> Are the "cancellation charges'' 
permitted by § 440.4(gl <l> high enough 
to elfectively discourage buyers from 
canceling unless they receive no sig­
nU'kant beneflt from the selected hear­
ing aid? (Qr no significant additional 
benefit over their old hearing aid if a 
second hearlng aid or a "better" hearing 
aid is being purchased?! Are they high 
enough to Insure that the buyer will 
make a good faith effort to adjust to 
and benefit, from the selected hearing 
aid? 

(o) Are the "cancellation charges" 
permitted by ~ 440.4(gl (l) too low for 
sellers? 

(pJ Should § 440.4(g) 1 I l lil be 
changed to permit only one 30 day rental 
"cancellation charge" bas~ on the pur­
chase price of only one hearing aid, even 
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if two hearing aids Cone for each ear> 
are being cancelled, in order to di.s­
cimrage the sale of two hearing aids <one 
fot each ear) when only one <or even 
n;me) is appropriate? 

(q) Should § 440.4<g> <Um ut.ill7.e 
either Alternative 1 or Alternative 2 as 
the formula fer computing the maximum 
\Jflnnissible 30 day rental "cancellation 
charge"? Or should § 440.4(gl (1) !il 
udlize a different formula? For example, 
sllould the formula be 10 percent of the 
purchase price ~excluding any ·•caneella­
tion charges" for any custom ear mold 
or batteriesi? Or should it be $30, ad­
justed annually in accordance with the 
Consumer Price Index? 

tn What are the uses of hearing aids 
returned by buyers who exercise their 
right to cancel? 

< sJ Should ~ 440 4 q;p 111 be amended 
to permit the seller to retain a .. can­
cellation charge" in the amow1t of his 
actual out-of-pocket cost of having 
wiring embedded in the frames of eye­
glasses for t!1e purpose of condu<: ting a 
signal bet·11·een the t.emples in CROS, 
BICROS and similar types of hearing 
aids? What safeguards would be needed 
tu discourage the unnecessary sale of 
such wiring in eyeglass frames? 

1t1 Should the '"buyer's nght to can­
cel" provided by § 440.4 of the Proposed 
Rule supersede the FTC"s Doer-to-Door 
Sales Rule, In effect since June 7. 1974, 
which provides buyers with the right to 
cancel a door-to-door sale of a heartnc 
aid (or any other product! selling for 
$25.00 or more any time up to midni&ht. 
of the third business day after the sale 
and receive a refund of all of the pur­
chase price? 

(u) Should the definitlOn of "used 
hearing aid" ia § 440.2fJI be amended 
to allow hearing aid.~ returned by buyers 
exerch;i,111 their rights to caueel under 
this Part to t,,, r: ~oid as new it they 
are reconditbn•:,, l>; tht5 manufacturer 
and provided witn a "new hearing aid"" 
guarantee? What safeguards would be 
needed to insure honest compliance •Ith 
the limits of such an exception in the 
usual meaning of "used"? 

<v> ls the limit on any lease or rent.al 
charges for a trial period of no great.er 
than 30 days t provided by § 440.5 • nee-

NOTICES 

essary in order to protect consumers who 
might otherwise pay more for a 30-day 
rental of a hearing aid than they would 
have forfeited as "cancellation charges" 
if they had purchased instead of rented? 

(W) Is § 440.7\bi 's requirement that 
prior express written consent be obta.lned 
prior to sales visits to the home or place 
of business of a Potential buyer neees­
sary in order to protect consumers" Does * 440.?1 bl remo\•e the need for any "lead 
solicitation" to disclose th;H those who 
resoond may be \"isite<l by a salesperson 
for the purpose of selling a hearmg aid? 

~ x • Is it necessary in order to protect 
consumers for sellers to be required to 
disclose that they are sellers whene,·er 
they make any representat10n~ to the 
public? 

<v• H4-l0.8•b>.4t08·c• and4408•e• 
limit or prohibit the use o! cen~iin terms 
bv sellers. Are these limmH:ons and pr!)­
hibitmns a;>propriate" Are there other 
terms •·h<>Se use b:; sellers~:-..• ::i.ld tit' hm­
ited or prohibited? 

. z In orde!" to prt:k"'-''. conis~m.tr>' 
should ~ HO.lO·a• 1t.-qmu• :.Ill heanng 
at:h·ertt...ement.« makmg pei formaoce 
claims to da,:;dose th.it man)' per.•.c1r~5 
with a he".tnng loss '< .:·. ..mtentuu hear­
mg aid bu.n!'rs • vdll n<>t rt"l:'t'I\"!.' any s.tg -
n1ficaut bet~f'tit :'.nnn any 1«•arn1g auP 
ShouM ~ 4t0 lO• .1 · !)It' •Hllf'Wle::i to pru­
h1tnt any r~re-~erHatlon t!'l;.1' hearm" 
aids c;"n ht>lp ma.>t ,;f :tin.,...• "!:o have a 
heanng problem ' 

•aa• Should ~ ·UQ hi ·u ml •{'• be 
rhanged to require •~tw adv{'rt:~.em..-nt 
'lli·hich makes ~Y ~p: ,,.,.111 a.ti»n that a 
heanng au! "1'\J enab!~ a J)C'1scn "lth a 
heanng loss to undl!'rst..nd .:-wwen.atron 
better m nolS) •or IU''.mf" situauoua to 
dlSClose that man~ of UlQ5t' 'i\'hO can 
benefit from thf' ~ 0t a h.eantll( 1ud ~m 
sbll ha1;e dd!ku!ty undt,rstamhng con­
\'t'rs&tion m nolSY •or group ~ituattona' 

•a!:> 1 Should the Ru.le be ;amroded to 
prtn-ide trun it woUld be an unfa!r act 
or pract1ee for a hearm: 111.1.:t ~lier to 
fail to mfonn a ;;ioter.tUtl bUH•r uf \hf> 
t-:.:.-tell{"c :utd rm,. ot the ptss1e1an ear 
sp0:.,::1~1l:,t and t.lie aUd:oloiiist poor to 
enkrmg int..> purchase neaottatiow" U 
so. v.·hat should such a dts{"lQsun: say? 
To help focw commeut on tt.i" rnatter 
the followmg draft rule f'!;)\'IS\vn ha." 
been den~loped 

A seller must make a clear and consplcu~ 
ous discl06ure of the precise statement. eel 
forth tn paragraph ( l \ below 1n the manner 
Sl't forth in puagra.pbs Oil and \3) below. 

(U ~You mould know thaL there are phy­
sicians apec1al1Zlng 1n diseases of the ear and 
audiologists who can provide valuable aastst­
ance tn determining whet.her you can benefit 
!rom a hearmg aid." 

121 TI1e disclosur.- must be made clearly 
and rolL"Pi.:uously ;n each 11d>ertisernent 
,.;oiich :s dire·c·t.ed ~-,. c'lu1sun1~rs and in ~ ;_h." 
•trnttet: cv:~ra f'oc a ~ate~ ,-istt required b)" 
i 440.7~ !] l 

l 31 The d:~"h.1'::!.'Jre rnusl he n'a.df" prior tu 
t.be- c0-mtneuetni:en.t ,-.: l:°ilct" ... to .. face pur.~h.a..'e 
u~t.aa.tions., a·t,et.he:t" or nut it has alre-.d~~ 
been mil1:1f'o to the p;c't1f·u1ar pottt'nUal Unyer 
m•oh~d t.hrvugh uu• ms.nner ~t fonn in 
Pa.~r-apta { l i atih.t"."t-

! 4 t T~P dt~"lO?l!';,£\·e ta·'t"d. not tw- nuvle 111 
!.~tuaUQD..S a.i -..-hH'."h Stat~ law rt"quires th"" 
liiii'r;t.i::-en atH.h<>riz.a:KMl n-! b<'lth a phr$:1cia:1 
~i:.t.lu~n~ :..n p!\1o~lt"t'n .. i of th• ear and 1t.a 
.iL~,,<hoi?-.;1~~ ~:ore'"' h~an.n.; lii.ld. m.as· be' .,.,l1.:t 

{;i· n-.e d:i.~li.'IS"t.~::e ;.:~-ed. nr:t rnnt-atu th~ 
r~tt"'rence :_,,) ' p.h).-i:z.:Tu1 sp1:"·"-·:i:!!L·"~ng tn di~~ 
e-~~ :ne t-1'.r ir: ,,::._lancra; 1n 'tll·tnc-h St~t ... 
l1'"'-K tf"~~Lr-e.i U1~ -.-~~~~-t""~ sJ:!1J)r~.·auon ~t' a 
p.L.\'"~,·.A-rt .t.~-ta..b . .z~::;: u~ tt .. it":\.:-f"' \>f tbe ear 
~·!-~ & h~anr.$ .ud :n,ty !.,_. 54...."ld 

dl Tat"- d;:-.:~~t.ttP nrf"d t:~x~ >t ..... ,l!t'l.tn the 
~!e??n . .:~ k) •n au(;.,~"l!'?i'i't .. !\ s.~··"1.a.tUl.n"' 111 
.-ni:·h. S.~ :t:t"" :ii .a; T?-q;~~1-i"'-:;. th.- wr.<.: ·,,..n ai1th~)r 
~&:io.t~ ~fff .&U ll'J:d.;·J..."~",li-~~"'-·t bf'-! •l'<":' .l. lH'"ATH18, iilH1 
n:sa:i. be ~».~ld. 

·i: Ir. U1.f" ""'~;-\" ~t~a~ '.t>;~ F.r111,.'fil -1nd Df'tt-~ 
Ar.1t1J.~n .. :--~:·?l\;1j,~1 N>--' . .f·•~ri:·.~ a la.t>ei d\~(·kt&urt~ 
K.,~r:>aui thf' adt.·~~ 1;h1qt~· .i;.,.t o>narulnl( i 

~u:,..,: arMJ .,:_ir .A:.u:lto~u~.ti'...U '''1')USlflon 
pn,,>r :s:j 1~ p·-:.l'~:J--.lt">(· nf a htioaP; .. atd, he>Ar 
u;.p ·-~:; ":Pr f,,f~d "J..,,. -;.Jw-- f't:-derai :'.:.l-d.f" Cont 
mb""~ot. -; .... ~ ~t-f"~::t1;•·.t: 'll>"!"tt-~h"r t'.:•rf dl..:.·!n..,,,~-;~ 
~t f':)f·~h H'\ }.Hit'~~T~..,,,~ ~ < l 1 &"J \\f'! -t:.h.i)U!.j l,, 

5-;J:?ff......Ut'd 7P- ''~fC~1 ~JJ f;ll3Pi di~ ~~lt,::;,Urei. 

• ~c' What ~~JnMmc effects can Uw 
Ptop;:)!>f'd Ru•<- bo-' •'1t.pertiot! ta have ''II 
~all l:w..""':1'°""' ;i:-:d ciw;.•uml"rs" 

•ad Bev. pre\al~nt are the acts or 
PKlt.C'.tK'f'> ~t forth m 1ne StAtement o! 
Rea.son for tt.e R we and "hat is i I; f 
manner and C'<'\n:nt. in v.·ni<:h such :J.<'h 
or vncti.:.e~ ma~. or m.ay not be 11nfau ·•r 
deeepti t-e 'I 

IMued: J1.ml' 24. •ns. 
By dirt'~Hon of the Commts.:Jon. 

f SFU J C ff ~ilLU A. TOlllN' 
S<!CTetary, 

!PR Doc 75·!6'.371 f'•l""1 '.Ht3-75:8·f5 am I 

( 28'7) 
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APPENDIX II 

FINAL NOTICE 



FEDERAL TRADE COMMISSION 
WASHINGTON. D. C 20580 

('l~he r'"lolto~.·;i~r- hfis· tr: .... 1 rPf~inteC =-~~o~ t~lf' 
Federal Replster of Decir;-11::,F-r :::1

, 1~~5 - 40 F. F. 59..,4f'i 

fED£RAL TRADE COMMISSklN 
[ !'.l Cf'R Part 440] 

HEARING MO INDUSTRY 
FINI Notice llepl'd*ns ~Tradtt 
~ .. 

On June 24, 1975. the C~Mton 
publilhed m tbt h:r.na.t. R!mlftn '40 
FR 2fiolfl an Inltla.l Notl~ of a pro· 
~ trade ~tion rult fer Ule bear­ms aid industry punwmt U> the ~n.I 
Trade Comm~ Ad u ~ :s 
U.8.C. 41,elMQ.\he~of Part I, 
8ubpa.rt B of the Comm~\' Pro· 
cedures and Rutea. ol PRC'Uce. 11 CPR 
u. ei seq. and I m of &:~ II. 
Cha.pte 5. Title i of &be tl.S Code (.t\d­
mini.->tnltive Prot«ture t , 

Now, punua:nl to the same au:tbotiU 
and l'llOft speeiftcaDy to the aut.hortty of 
I U2 of the Com:u.da.km'.s P!'OiCedurea 
and :aw. of Pnctke. tlw um:!~ 
duly appointed ~ ~ f~ Ults 
~ beftb)' gtns f'Ulal .NcUce of 
propoeed ~king. ~ bJ 
menace the contents of the Initial No­
Uce described abai'e. tncludm& ~pro­
Potled rule contained therein. 



W.·itten Comments. All ln;;erested per­
' ns are hereby notified that they may 
1 '·on 1it written data. views or arguments 

any issue of fact, law, poltcy or dts­
' etfon which may have some bearing 
1, 'Or:. the proposed rule. Such comments 
11 ou:d be addressed to a. Ma.rtl.n Shep-

·re, Presiding Orecer, Federal Trade 
(' mmission. Washington, D.C. 2M80 no 
LI ~er than Febru:uy 27, 1976. To a.ssure 
E'• on.pt consideration corrunents should 
tlf identified as "HEARING AID INDUS­
T~Y COMMENT" and submitted, 1f at 
aL P:JSSible, In five copies. 

Public hearing dates and place1J. No­
tke ls also given that public heartngs on 
the proposed rule will be held at the loca­
tkms set forth below commencing on the 
dates and times specified at each loca­
t;i,m; 

1. Public hearings w!ll commence on 
April 12, 1976 at 9:45 a.m. in Washing­
ton, D.C.: 

Room 332, Federal Trade CommiBSion 
B•Lilding, 6th and Pennsylvania Avenue, N.W., 
\\ '1.Shlngton, D.C. 

Persons desiring to present their views 
o:·ally in Washington, D.C., should so in­
form the Commission reprMentatlve 
listed below not later than March 22, 
1976: 

Mr. St.even D. Newburg-Rinn [ (202) 724-
1463. J, Bureau of Consumer Protection, Dlvt­
eion of National Advertising, Federal Trade 
Commtsston, Washington, D.C. 20580. 

2. PubUc hearings w!ll be held com­
mencing on June 7, 1976 at 9:45 a.m. in 
Chicago, Illinois: 

Room 347 A-B, John C. Kluczynskl Federal 
lklldlng, 230 South Dearborn Street, Chlc­
a;:o, Illinois. 

Persons dei!iring to present their views 
onilly in Chicago should so inform the 
Commias1on representative listed below 
rot. lat.er than May 17, 1976: 

Mr. Richard J. Toman I (312) 353-4430], 
P·~eral Trade Commi&slon, Suite H37, 511 
East Monroe Street, Chica.go, Illlnols 60603. 

3. Public hearlng11 will be held com-
1:~1encing on August 2, 1976 at 9:45 a.m. 
171 San Francisco, Cal1!orn1a: 

Room 13138, Pe<l.eral Building. 450 Golden 
Oate Avenue, San FranelSCQ, caltforrua. 

Persons desiring to present their views 
Hally 1n San Francisco should so Inform 
the Commission representative listed be­
low not later than July 12. 1978: 

Mr. Pored Austin I (4111) 1!58-12'10), Pederal 
't'rade Commlulon, 450 Golden Gate Avenue, 
Han Pranclsco, Calltornta 94102. 

INSTRUCTIONS TO WITJQSSES 
All prospective witnesses are advised 

zhat rea.aonable lim!tatiorus on the time 
allotted to any person may be imposed 
and that. these time pertoda may vary 
from wltn~Sll to witness depending UJ>On 
all the circumstances, including the 
needs of each witnesa, the complexity 
i)f the expected test!monY, the number 
of parties repreaented by each witness 
and the cumulative nature. of tXPected 
tefltbnOnY. Wltnes.'les wm be expected to 
.1tay within the time allotted for their 
remarks and the PresJdJng Offteer may 
•llocate additional t.tm1.. for questioning. 

PROPOSED RULES 

To the extent that indh•fdual views are 
not unduly suppressed, individual mem­
bers of Interested groups are encouraged 
to make their views known through 
group representatives. As a general rule, 
witnesses are expectP.d to confine their 
prepared remarks to twenty minutes or 
less, unless an exception has been made, 
and to develop their testimony at greater 
length through their written submis­
sions. Witnesses arc entitled to testify 
only-.at one hearing site. 

Persons wishing to deliver prepared 
statements are required to file such 
statements with the appropriate Com­
mission representative listed above no 
later than March 22, 1976 for those wit­
nesses appearing in Washington, D.C.; 
no later than May 17, 1976 for those 
witnesses appearing In Chicago, Illinois; 
and no later than July 12. 1976 for those 
witnesses appearing in San Francisco. If 
at all possible, witnesses should furnish 
ten copies of their statements. Any wit­
ness not intending to deliver a statement 
fully prepared in advance ls required to 
file with the designated Commission rep­
resentative <by the same date i:et forth 
above for the filing of written statement.~ 
at the location where he expects to ap­
pear) a written deta!led and comprehen­
sive outline explainir:g the nature of his 
expected testimony including, but not 
limited to, a statement of each important 
fact, observation, conclusion, or opinion 
he anticipates presenting. 

Advance submittal o~ statements and 
exhibits 1s required to apprise other in­
terested parties of expected testimony so 
they may determine on the need for ex­
amination, including cross-examination, 
or rebuttal submissions. Such submittals 
will be made available for viewing by 
the Commission representatives desig­
nated above at the location where ~he 
witness Intends to appear. 

The Presiding omcer retains the dis­
cretion to require that any oral presenta­
tion be submitted in writing In advanc~ 
of presentation and to deny the right to 
present oral testimony to :my persnn who 
fails to ftle appropriate statements or 
comply with the advancn notification re­
quirements of this Notice. 

Prospective witnesses who plan to In­
troduce documents or other written evi­
dence aa exhibits to their statements 
must furnish such documents or writ­
ten evidence, properly identified with the 
witness' name and sequential number 
Ci.e., Jackson Exhibit-ll, by the same 
dates set out above for the filing of ex­
pected testimony, depending on the lo­
caUon at which the witness intends to 
appear, unless for good cause shown they 
can demorustrate why this could not have 
been done at that time. 

All prospective witnesses may and, In­
deed, are encouraged to direct their 
statements towards any question of fact, 
law, policy or discretion relevant to the 
proposed rule, and, In this regard, the 
usual rules of evidence applicable to liti­
gated proceedings will not apply. How­
ever, all proapectlve witne11ses are ad· 
Vised t.hat to the extent their statements 
may bear upon any of the designated 
Issues set forth below, or to be later des-
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1gnated, they may be subject to limited 
cro.ss-examination as to those Issues by 
representatives of other interested par­
ties, as designated by the Presiding Om­
cer, or to cross-examination by the Pre­
s1dlng omcer on behalf of such represent­
atives, or to direct rebuttal submissions. 
All witnesses will be subject to direct ex­
amination by the Presiding Officer and, 
subject to hls control, to examination by 
such interested parties as he may within 
his discretion permit. Oral presentations 
will not t»e under oat:1 unless the Presid­
ing Officer •:xpressly so provides. 

Oii:SIGNATED ISSUES 

set forth below are the Issues which 
the Presiding Officer has determined to 
designate under§ l.13(dl <1) of the Com­
mission's procedures and rules of prac­
tice as issues to be considered in accord­
ance with § 1.13 < d 1 (51 and ( 61 of said 
Procedures and Rules of Practice. Pur­
suant to statute and the Commission's 
rules of practice, testimony with respect 
to these issues may entitle designated 
representatives of other interested par­
ties to conduct or have conducted such 
cross-examination as the Presiding Offi­
cer may determine to i:>e appropriate and 
required for a full alld true disclosure 
with respect to a.ny issue so designated. In 
the alternative, the Presiding Officer may 
determlne that full and true disclosure 
as to any issue may be achieved through 
rebuttal submissions or ttie presentation 
of additional oral or WI itten statements. 

The Presiding omcer may at any time 
on his own motion er pursuant to a writ­
ten petition by interested persons. add to 
or modify any issues llst<>d. No such peti­
tion shall be considered unless 15ood cause 
is shown why such bs;ie >V<!S nut pro­
posed during the time :;peci1led in the 
Initial Notice. 

Interested periions who desire to avail 
themselves of the procedures described 
above with respect to designated issues 
must. by January 26. 1976, notify the 
Presiding omcer ln WI"Ji!ng of their par­
ticular Interest with respect to each Issue 
designated, l!!cludlng a general state .. 
ment of their position with rc:c,pect to 
such issues. In the event new ls.sues are 
added interested persons mu;t promptly 
notify the Presiding omcer to their par­
ticular Interest with respect to each such 
issue in the same manner. Rec1uest to 
examine, including cross-examlne, or 
to present rebuttal submissions, 3hnE be 
accompanied by a ~pel'iflc jn:stlfkat!on 
therefor. 

Before the hearings commf'nct:'. the 
Presiding Otncer will Identify groups of 
persons with the same o•· similar Interest.'! 
in the proceeding Such groups will be 
required to select a single reµre.sentative 
for the purp05e of examination, lnclud­
ing cro!IS-examinatlon. and. lf unable to 
agree, the Presiding Officer may :select o. 
representative of eafh such group. Any 
member of a group who is unable to agree 
upon group repre~entation after a good 
faith effort to do so, and who seeks to 
present substant1al nnd relevant Issues 
which will not be adequately presented 
by the group representative, may be al­
lowed to CotHhld or hrwe conduct.ed 1my 
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Xhmination. including cross-examlna­
,0:1, or rebuttal submissions, to which 
.t) .is entitled on Issues designated for 
·JLsideration in accordance with this 

·fo: ice. 
GENDAL IssuES 

As relevant to the Propot;ed Rule, 
:hat are the sale11 techniqueti employed 
v '.ellers <at any and/or all levelc of dl&­
n!·ution) in connection with the offer­
ng for sule and/or sale of hearing aids? 
n what respects. could such techniques 
1ai e the capacity or tendency to deceive 
or;sumers, and how might such tech-

:. :iq ies be unfair to consumers? How 
irevalent are such techniques? 

2 How are hearing aid sellers trained, 
notivated, and controlled? How does 

·hat training, motivation, and control 
iear on whether consumers are subjected 
· o ~elling abuses or whether consumers 
;iurchase hearing aids that provide no 
·;ignificant benefit? 

3. In connection with the offering for 
.:·ale and sale of hearing aids, are existing 
consumer protection measures <includ­
ing, but not limited to those relating to 
cooling off periods) adequate to protect 
purchasers? 

4. What will be the economic elfect.iof 
the Rule, taking lnt-0 account the effects· 
1m small business and consumers? 

BUYER'S RlGHT TO CANCEL (§ 440.4) 

5. Do a significant number of con­
sumers buy hearing aids from which 
they receive no significant benefit <or no 
significant additional benefit Ir they are 
current hearing aid users buying a sec­
•)nd hearing aid o:r a "better" hearing 
aid)? 

6. Is it necessary for a signMcant num­
ber of prospective hearing aid buyers to 
-,vear the selected hearing atd in a rep­
ret1entatlve variety of actual use situa­
tions before it can be dett'rmlned 
whether a sii;'.:::itkant benefit <or a sig­
niftcant additbrni. benefitl will in tact 
be received? 

7. Are tnere a slgn.iftcant number of 
prospective hearing aid buyers who can­
not determine the relative importance to 
themselves of the advantages and limita­
tions of a hearing aid without wearing 
the selected hearing aid In a representa­
tive variety of actual use situations? 

8. Are the "cancellation charges" per­
mitted by § 440.4<gJ Cll high enough to 
effectively discourage casual or frivolous 
cancellations? 

9. What would be an appropriate 30 
day cancellation charge 1n sttuatkma 
where the sale of two hearing al.dB <one 
for each ear> Is Involved? 

SIJLLDfG T8CH10.QU118 <I 440.7) 

to. Do "master hearing aids" or similar 
devices perform in a mater1a.DJ dtft'er­
ent manner from the actual performance 
on actual use s1tuat10h&J of the hearing 
akil! sold to consumers? To what ex­
tent are "ma.titer htarlnr aid.II" or stmf­
lar devices utilized to demonstrate the 
perlortn&nee a. cmwumer can expect from 
a hearln,r aid? ( t 440.7can 

11. WW the requJ.ttment t.bat. a aeller 
obtain expreu •rttten conHnt from pro~ 
11p.:ctlve hn.rtna alr buJe1'8, prior to mak-

PROPOS!O IULES 

tng visits to their homes or places of 
business <for the purpose of sell~ bear­
ing aldsl enhance the ability of such 
buyers to protect themselves as-ain.st 
deceptive or un!atr acts or practices Cin­
'!ludin& bfgh pressure sales tactics) 
which might be used by thee seller? 
(§ 440.7(b)) 

12. Does failure to disclose previous 
use ot a hearing aid have the capacity or 
tendency to mislead consumers as to a 
/act material to t..'1.em in making their 
decision as to whether to purchw;e tbe 
particular hearing aid? < § 440. 7 < c > l 

13. Does the offering of a hearing test, 
without disclosure at the outset that the 
tester Is a seller of hearing "-ids and may 
attempt to sell a hearing aid to the per­
son being tested, have the capacity or 
tendency to mislead consumers as to (a) 
the status of the person doing the test­
ing and/or ib) the true nature or pur­
pose of the offer and test?<§ 440.7Cdl l 

14. Does an adver~isement which Is not 
readily recognizable as an advertisement 
by th~ audience to whom it is addressed 
have the capacity or tendency to mislead 
consumers as to the nature and/or pur­
pose of the communication? C§ 440.7<el) 

PROHIBITED REPRESENTATIONS COJICERNING 
liE.&RmG Am SELLERS (§ 440.8) 

15. Does a representation by· a seller 
of hearing aids Cconceming hearing or 
hearing aids), without disclosure that 
such person Is In fact a seller, have the 
capacity or tendency to lead consumers 
to believe (a) that such representation 
is not designed to effect the sale of a 
hearing aid, or <bl that the person mak­
ing such representation is financially d:ls­
lnterest.ed with respect to the matters 
covered In the representation? <§ 440.8 
(a)) 

16. Does the use of the terms set forth 
by way of example in § 440.8(b) have the 
capacity or tendency t-0 lead consumers 
to believe that the organization being 
described Is· something other than a re­
tail sales outlet (I.e., a governmental or 
other publtc service organization or a 
nonprofit medicar. educational, or re­
search institution>? C§ 440.8<b)) 

17. Does the representation that a 
seller Cll. hearing aids <or the seller's 
employee, agent, salesperson, repre­
sentative, or associate) ls a physician or 
audiologist, when such Is not !he fact, 
have the capacity or tendency to mis­
lead consumers as to (a) the traintng, 
skill, knowledge, 15pecialty and/or ex­
perience or such person, or <b> the 
nature of the enterprise engaged 1n by 
any such pel'!JOll.? c~ 440.8(c) and Cd)) 

IB. Do the terms .. counselor" and/or 
"consultant" have the capa.clty or ten­
den~y to lead consumers to believe that 
the lnQJ.vidual so described can be re­
lleci upon to provide an expert aod 
1'1Danclally disinterested recomrnenda.­
tkm u to what should be done t.o deal 
wtth the consumer's perceived hearing 
problem? Cl440.8(e)) 

PaORDlftD RSPHBBlfTATIOR!I Cowcz1un11a 
Ruan.a A.tDS <I '40JJ > 

tt. wm any hearing ald re8tore or 
help t"et1tore normal or natural hearing, 

or enable wearers to hear sounds nor­
mally ar naturally? (§ 44.0.9<a» 

:ro. Do the expressions set forth by 
way of example in § 440.9<bl have the 
cape.city or tendency to lead consWhers 
to believe that any hearing aid w1ll re­
verse, halt or rttard the progression of 
hea.rlns loSli, or will help to do so? 
(§ 440.9(bl) 

21. Does the word "new", when used 
to describe hearing aid models, or fea­
tures thereof, which have been on the 
market for more than one year, have the 
capacity or tencM!ncy to mislead eon­
sumers? (§ 440.!Hcl) 

22. Do representations that a hearing 
aid posse~ses a general or specific fea­
ture or characteristic, or that it em­
bodies any particular concept or prtn­
eiple, have the capacity or tendency to 
lead consumers to believe that <with re­
spect to such f!'ature, characteristic, 
concept, or principle l the advertised 
hearing aid will laJ provide some sig­
nlfic.ant beneftt<s> to the wearer (b) 
regardless of the wearer's particular 
type of lle!lring impairment? < § 440.9 
(e) J 

23. Do representstions in which a par­
ticular hearing ald Is being compared 
to any other hearing aid<sJ have the 
capacity or tendency to (a) mlslF.1d 
consumers a.s to ••hat hearing aid(s) Li1e 
particular hearing aid is being com­
pared to when the renresentation ts In 
the form of a dangling <incomplete• 
comparison; or <bi lead consumers to 
believe that the particular hearing aid 
is suuerior with respect to any char­
acteristic being compared? ( § 440.9 < e \ 
(6)) 

24. Do represe"tations that n hearing 
aid model is unique. special, or revolu­
tionary. with reRpect to some particular 
characteristic. have the capacity or 
tendency to lead consume.I'll to believe 
that the advertl..ed model Is being com­
pared to all other hearing aid models 
with respect tc such characteristic? 
( § 440.9( fl) 

25. When a hearing aid Is represented 
as being "smaller" than other hearing 
aids, would the fact that 1t produces 
sound of les.'! quality and range than 
those with which it Is being compared 
be a material fact which might Influence 
tbe pctential purchaser's decision of 
whether to purchase It? <I 440.9(g)) 

26. Do the terma "prescribe" and "pre­
scription" when used in connection with 
hea.rtng aids, have the capacity or tend­
ency to mislead C"""...nsuDlen as to the ex­
tent to which hearing aids can correct 
hearing loss? <f 440.9<h\ l 

27. Do the word& and phrases set forth 
by wa.y of enmple in § 440.9<J) , when 
ueed to descl'fbe a heari05 atd or part 
thereof, haft the capactty ar tendency t.o 
lead comumera to believe that the hear­
ing aid. or part thereof, so de8Crlbed la 
hidden or cannot be seen? <I 440.9(j) l 

28. Do the wordli and phnwlea set forth 
by way of example In f 440.9!ltl have the 
capaettj' or tendency to lead oonaumer11 
to beUeft that the bearlnt' rUd ao de­
llCribed CaD be worn Without e.nJ' "18ibJe 
cord or wtrie? <I 44-0.9<k> > 

29. Do the words and pht'Ul!S set forth 
by wa.y of example In I 440.9W have the 
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~p!letty or tendency to leatl consumers 
\,) believe that the hearing aid so de­
' < •• irll>ed can be worn without llDJ' button 
o· other receiver in the ear? <t 440.9<1)) 

30. can any heartna atd or feature 
:ie:reof enable the wearer to eliminate 

1.U or most unwanted no1ses? Cl 440.t 
•m)} 

s:. What effect does a representation 
!!lat a hearing aid can operate without 
t-atterle3 have on con.sumer beliefs or 
1,erceptions as to the operation of t.he 
l<&rticular heartna: aid? <I 440..9{n>) 

Al>VZRTISIMG RSPRESE!fT.&TIO•S TH.&T 
MO-ST Bi: QUAUPUD (1440.10) 

32. Would many of those who tblnk 
they have a hearing problem <and, there­
fore, might buy a hearing aid> not ~ 
able to receive any significant benetU 
from the use of • any hearing aid? 

PROPOSED IUlES 

(§ 440.10(&)) 
33. Would m&nJ' of tbOle who can 

beneftt from \be Ulle of .. beartnc a1d 
still ha.Ye cW!leulq ~ con­
venatlon In notQ' situationa? (1440.10 
(bl) 

M. Would manJ' of those who can 
beneftt. from tbe me of a ~ a1d. 
st1ll h&ve dUkultJ' understandmf con­
versation fn group situatiom? (I 440 .. 10 
(e)) 

35 .. Would maDJ penom with a bar­
lnc lOfl8 1n bclh ean fall to ~ 
greater bend.ta from the use of two 
hearlnc a.lda. one In each ear, Ulan from 
the use of one bell.rtn& aid? <I 440.lO<dJ > 

SU1nu.u Oii' Cl..osl:RG D6nB 

1. NoUftcal:.lon Of tnten.t; .l&mi&l'J 2e. 
1976 .. 

~y OI' Blt&aniG 0.&Ta 

1. W~ D..C.; APrt1 12, 19'11. 
1 Cblcqo. mb:liota, Jv.ne 1, 19'11. 
!. Bui. ~ C&Ufomi&; Au­

s-t 2,, lrlt 
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APPENDIX III 

Outline of Public Record 215-44. 
Proposed Trade Regulation Rule 
for the Hearing Aid Industry 

§1 Public Notices, Petitions, Motions, and Answers 
Thereto (and certain other documents related to 
the conduct of the proceeding). 

§2 Recorrunendations as to Disputed Issues of Material 
Facts. 

§3 Industry Comments (Written). 

§4 Consumer Comments (Written). 

§5 Scientific and Technical Comments (Written). 

§6 Government Agencies (Federal, State, Local, etc.) 
(Written). 

§7 General Comments (Written} {Unclassified sources}. 

§8 Commission Staff Submissions. 

§9 Presiding Officer•s Report, Staff Report, and 
Comments Thereon. 

§10 Advance Statements for Hearings. 

§11 Hearing Aid Users Opposed to Rule (Written). 

§12 Transcript of Hearing and Exhibits. 
A. Hearing Exhibits 
B. Physical Exhibits 
C. Transcript 

§13 Rebuttal Submissions (Post-hearing). 

§14 Excluded Evidence. 

§15 Evidence In Camera 

NOTE: Each Section has its own pagination starting with 
page 1. 



APPENDIX IV 

EXTENSION NOTICE. 

299 



·;w:a L a 1 ''" !&di 

FEDERAL TRADE C'lMMISSION 
WASHINGTON. D. C. 20110 

d & RIDE 

( 
1.i.'h~ following has be9n reprinted from the 

Federal Re~ister of Aup:ust 19, 19'75 - 40 FR 38145) 

[ 16 CFR Part 440 ] 
HEARING AID INDUSTRY 

Change in Closing Date To Propose Issues 
of Fact in Proposed Trade Regulation RW. 

Notice o! opportu."l!ty to propoae issues 
of specltlc fact regardini' the proposed 
Trade Regulation Rule concerninir the 
Hearing Ald Industry wa.s published in 
the FEDERAL RzGISna on Jw1e 24, l 9'15 
<40 FR 26648>. The tuue !or ftlli\s such 
pro.POSal.s was August 25, 1975. -

The Commission has :Qow .ftnallzed the 
rules of procedure aovernina trade res· 
ulation rule proceedings and has deter· 
mined that all interested parties should 
be afforded additional time !or !lling such 
proposals, or to· amend or supplement. 
proposals previously ~ed, taltinir into 
consideration the final procedunl rJlea 
adopted. Accordingly, the record in this 
proceed.inii will remain open for that 
purpose until Septerr.ber 24, 1975. 

Pro,POSed issu~ o! fact concemin1r the 
proil(>.sed Rule may be ftled with the Spe­
cial Assistant. Director tor Rulem.\itillg. 
Bureau of COJ"-SUmer Protec:rJon, Federal 
Trade Comm.isaion, Waab.ington, D.C •. 
20580. 

wued: Auaust 19, 19'15. 
By the Com.m!saton. 

Ctu..Jtt.n A. Toam, 
Secretarv. 

(PR Do<:.7!-21879 P'll~d l-l&-7~:1:t:I a:nj 

J0l 
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Appendix V 

Addendum 

This report was in final forI!l prior to disposition of 
., wn motions from two industry associations. Therefore, 
, '1 s addendum became necessary. 

The first of these motions was entitled: 

MOTION OF THE NATIONAL HEARING AID SOCIETY (NHPS) 
TO REOPEN THE .•. RULEMAKING PROCEEDING FOR THE 
RECEPTION OF FURTHER EVIDENCE. R-1-0320. 

Submitted with this Motion were certain recently generated 
documents which were offered as rebuttal evidence and were 
alleged to "bear directly upon the veracity and credibility"of 
(1) the only spokesman in this proceeding sponsored by the 
American Speech and Hearing Association (ASHA), Kenneth O. 
Johnson, Ph.D., now Executive Director of ASHA; (2) 
Richard J. Dowling, Esq., Counsel for ASHA during th~s 
proceeding--but not a witness; (3) the President of ASHA, 
Daniel Van Hattum, Ph.D., who was not a witness; and (4) 
the large number of audiologists who were members of ASHA 
and "who testified in these proceedings and who also may 
have been the object of ASHA schemes." 

The second motion was submitted on behalf of the 
Hearing Aid Industry Conference (HAIC) under its recently 
changed name, Hearing Industries Association (HIA). R-l­
D322. HIA joined in the NHAS motion and, in addition, 
requested reconsideration and expansion of motions pre-
~ iously submitted on behalf of HAIC (HIA). Those previous 
rr.otions sought extensive discovery and were denied as has 
teen noted in the relevant discussion in Part I of this 
report at pages 24~30. 

Succintly stated, NHAS recently requested and acquired 
certain documents under the Freedom of Information Act from 
the Food and Drug Administration (FDA) . NHAS alleges that 
those documents (which are attached to the subject motion) 
show that ASHA, through certain of its officers, engaged in 
a surreptitious scheme to send a "bogus press release" to 
FDA (in an effort to determine if FDA would "leak" the 
)nformation therein to NHAS) and then made {or confirmed) 
false statements to FDA officials concerning the watter. 
According to NHAS, this new evidence, taken with other 
evidence in the FTC rulemaking record relating to a meet~ng 
ASHA officials held with a group of ASHA members who were 
potential witnesses at the hearings in this proceeding, 
demonstrates that all ASHA officials and members participating 
in this proceeding (in support of the rule) are not trust­
worthy. {It is assumed that NHAS does not question the 
credibility of the many audiologists who are members of ASHA 
hut who testified in opposition to the rule under the 



iponsorship of the manufacturers or dealers.) HIA concurs 
ith NHA5. 

Copies of these motions were forwarded tb ASHA with 
~vitation to respond. R-1-0321. Response was received and 
~ritered in the record (R-·l-0323) along with the industry's 
1otions. 

In the ASHA response, Mr. Dowling noted that, "Ir..dustry 
:ounsel offer an allegation regarding ASHA's interest in an 

l'DA proceeding that is unrelated to the issues before the 
,Federal Trade] Commission." Also, he stated t:hat he had 

r:1c>de an "inappropriate and incorrect" "spur-of-the-moment" 
i:::tatement to FDA officials in an "awkward, ill-conceived 
(3,ttempt to discover how the release had come into the trade 
9roup's possession" -- a statement for which he later apolo­
qized. Further, ASHA discussed the allegations that ASHA 
might have somehow coerced its members to accept its position 
concerning the rule, but ASHA denied such allegations and 
~ompared its own conduct with the conduct of other associations 
in regard to sponsorship and prep~ration of witnesses. 

ASHA also made certain counter-allegations concerning the 
tactics employed by NHAS and, after citing various examples, 
concluded: 

We have demonstrated how the NHAS counsel has 
attempted to mislead the reader of the record 
with strained inferences and misquotations. 
And we have shown that this attempt is charac­
teristic of the manner in which he chooses to 
represent his client. We have also shown that 
the principal objective o.f this, t:_a most recent 
exercise of his characteristic approach, is a 
clouding of the impact which the combined 
testimony of audiologists and other witnesses 
who supported the proposed rule is bound to have 
on the reader of the record. Industry counsel 
have ahown that ad hominem argument may serve 
their purposes where relevant facts fail. 

It would appear that ASHA's counter-allegations are at 
least as related to this FTC rulemaking proceeding as were the 
industry's allegations and, therefore, worthy of at least as 
much consideration. However, in the Presiding Officer's sum­
mary report he found it preferable, indeed necessary, tc avoid 
what would have been an extremely lengthy discussion presenting 
the bases for evaluating, on an individual basis, the testimony 
of over 200 (mostly expert) witnesses -- no one of whom 
presented evidence of an outcome determinative nature on any 
issue. Such analyses, to be adequate, would require much more 
time and another book. 

' 



Likewise, the Presiding Officer endeavored to avoid, 
erever practicable, cluttering the record with side issues 
repetitious and irrelevant materials born of the obviously 

cwing and bitter competition between dealer-salesmen and 
l ttter-day audiologists who not only test hearing but, rnor~ 
r'"cently, dispense hearing aids at cost-plus-overhead. 
~ e3rly, this industry is undergoing its own version of the 
:;i icd old Ji..merican free enterprise system. The Presiding 
J ·f icer has also avoided a detailed evaluation of counsel 

irticipants because, except where some procedural issues are 
iLvolved, it would add very little of particular importance 
tu this report. 

In the same vein of thought, there appears to be no need 
tl1 discuss further the details of the allegations and counter­
a.:llegations presented by the two subject motions and the 
response thereto. Those documents are on the record for the 
meticulous reviewer's own analysis. Suffice it to say, except 
for tangential considerations of credibility, the allegations 
add very little to this record. 

In summary, the Presiding Officer considered the motions 
and response thereto in the light of the record as a whole 
and of all other circumstances, including observations made by 
rlim during the hearings. He then determined to place the three 
Jocuments with attachments in the record but concluded that, 
gven in the most sinister possible view of the facts, there is 
insufficient reason to rephrase any statements, findings, or 
.:::cnclusions in his report, including those statements relevant 
t<.i biases, credibility, reliability, and obj ecti vi ty of 
~ tnesses (i.e., see pages 37-38 of this report). He also 
h:termined that there is insufficient reason to further extend 

1is proceeding for any other purpose at this time. R-1-0324. 




