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I .  INTRODUCTION 

Perha ps as much as one-hal f of U.S. manufacturi ng ca pac i ty took part i n  

mergers duri ng the years 1898 to 1 902. These mergers frequentl y i ncl uded mos t 

of the fi rms i n  an i ndustry and often i nvol ved fi rms that had been fi xi ng 

pri ces or that had been operated j oi ntl y through the l e  gal mechani sm of an 

i ndustri al trust. The hi stori es of Standard Oil and U.S. Steel provi de wel l 

k nown i nstances i n  whi ch merger fol l owed l ooser forms of organi zati on. What 

caused thi s rapid change of i ndus try s tructure? The Sherman Anti trus t Act was 

passed i n  1 890, and the fi rst cruci al deci si ons ma k i ng pri ce fi xing i l l  egal -- . 

Trans-Mi s souri (1897 ) ,  Joi nt Traffi c ( 1  898 )  , and Addys ton (1899 ) --occurred 

1j ust before or duri ng the fi rst stages of the merger wave . Merger of 

' competi ng fi nns remai ned uncha l l  enged unt i l  1 904. 

Al though i t  certai nl y  seems pl ausi  bl e that anti trust pol i cy caused the 

Great Merger Wave , the que sti on has never been l oo ked i nto at l ength , and some 

i n  fl uenti al st ud i es of the mergers and of earl y  anti trust pol i cy play down the 

possi  bi l i ty of a connecti on. Th i s  i s  puzzl i ng because the searc" for 

al ternati ves has not borne frui t. One rea son economi sts may be i ncl i ned to 

di  sm i s s  the i nfl uence of cartel pol i cy ,  and why the pos s i bi l i  ty has never been 

pressed , comes from the presumpti on that fi rms would choose merger o ver pri ce 

fi xi ng i f  they coul d becau se merger avo i ds a hos t  of probl ems that cartel s 

face. Why shoul d mono pol y-mi nded fi rms ha ve to be forced to merge at the 

poi nt of a bayonet? The answer , of co urse,  i s  that fi rms wi l l  prefer cartel s 

to merger i f  the gai ns are greater. If there are di  seconomi es from merger and 

i f  the avai  l abl e monopoly ga i ns are not l arge , the preferred cho i ce may very 

wel l be cartel i za ti on,  ma k i ng i t  at l east concei va bl e that the i ntroducti on of 

.a l aw aga i ns t  pri ce fi xi ng swung the bal ance i n  favor of merger. 
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This argument assumes that the motive for both cartels and mergers is 

monopoly gain. However, the idea that the motive may not be monopoly at all 

also seems worth exploring, especially since many firms seemed to prefer the 

vagaries of a cartel agreement to the more secure coordination of a merged 

existence. For example, cartels and mergers may be cooperative attempts to 

solve market problems that do not have a noncooperative solution. One focus 

of such an explanation, and the one that I will emphasize, is the integer or 

fixed cost problem. This is a well-known instance in which there is no 

competitive equilibrium. As always, the choice between two theories should be 

governed by their ability to explain the facts, and I hope to show that an 

explanation based on the desire to remedy the problems posed by fixed costs 

has at least as much going for it in the case of the Great Merger Wave as an 

explanation based on the desire for monopoly. 

I should emphasize that these two explanations, alone or together, do not 

provide a general theory of merger; there are certainly reasons other than a 

desire for monopoly gain or a desire to remedy market failure stemming from 

fixed costs why firms might merge. My primary aim is to see whether a 

reasonable theoretical foundation can be constructed for the view that changes 

in antitrust policy caused the large year-to-year variations in merger 

activity that took place in the late 19th and early 20th centuries and that 

converted many cartels to single-firm organization. This paper is not an 

attempt to explain horizontal mergers in general, and I do not rule out the 

possibility that something like U.S. Steel would have been formed eventually 

even if the antitrust laws had never been passed. 

This study is organized as follows: Section II reviews two explanations 

for cartels and merger and summarizes their implications for the organization 

of an industry. Section III covers developments in turn-of-the-century 
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anti trus t pol i cy ,  and Secti on I V  presents data on the U . S .  and U .  K .  mergers . 

Secti on V l ooks at two promi nent i ndustri es that parti ci pated i n  the 1898-1 902 

merger wave , namel y rai l  road i ng and i ron and steel , and revi  ews evi dence from 

several other i ndustri es where there seems to have been a l i  nk between 

anti trust and merger . Secti on V I  cons i ders the objecti ons that have been 

rai s ed agai nst the exi s tence of s uch a l i  nk , and Secti o n  V I I  l ooks at the 

pos si bi l  i ty of a co nnecti on between anti trust and merger for the peri od 1905-

1 950 . It  al so contai ns a stati s tical i nves ti gati on for the years 1895-1 920 o f  

the rel ati on between merger , anti trust  pol i cy and s tock pri ces . 

I I .  MONOPOL Y ,  COLLUS ION AND INDUSTRY ORGAN IZATION 

The fami l i  ar expl  anati on for cartel s and anti competi ti ve mergers begi ns , 

at l ea s t  impl i ci tl y ,  wi th the anal ysi s of competi ti ve markets and emphasi zes 

the ga i ns from competi ti on . Competi ti on between fi rms bri ngs pri ces down to 

margi nal cost , and the entry and e xi t  of fi rm s  l eads to pri ces that cover the 

costs of the margi nal fi rm i n  the l ong run . I t '  s useful to reca l  l two of the 

key assumpti ons i n  thi s anal ysi s: avera ge costs of the fi rm decrease to a 

certai  n poi nt and then i ncrease,  and the number of fi rms i s  "large . "  I f  the 

fi rm s  i n  an i ndustry can get together and form a cartel or  merge they may be 

abl e to res tri ct outpu t and rai se pri ces at the expense of the cons umer . 

The anal ysi s of cartel s has focused on the costs and benefi ts of 

col l us i  on , often as a s ub- topi c i n  the economi cs of i nformati on . Ul ti matel y ,  

o f  course ,  an  i ncrease i n  pri ce w i  l l  l ead to n ew  entry , but short of pro vo ki ng 

new entry ,  the ga i ns accrui ng to monopol y-mi nded producers  are l imi ted by the 

d i ffi c ul ty of agreei ng on a di  vi si on of the profi ts and of detecti ng cheati ng 

a nd enforci ng col l usi on .  2 In parti cul ar , the fewer the number of sel l ers i n  

an i ndustry , the easi er i t  i s  for them to col l ude .  I t  sho ul d  be noted , however , 
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that there i s  a certai n  tens i on or i ncons i stency between the assumpti on of 

l arge numbers of fi rms i n  the model of competi ti on used as a benc hmark , and 

the res ul t that col l usi  on i s  more l i  kely when the number of fi rms i s  smal l  . 

Vari ous other factors l i  nked wi th the d i ffi cul ty or ease of col l usi on have 

al so been menti oned , bu t the number of fi rms appears on every l i  st.  3 

I t  mi ght seem from t h i s  sketch of model s of col l u  si on that the fi rms i n  

a n  i ndus try bent o n  getti ng monopoly ga i n  wi l l  prefer mer ger to pri ce fi xi ng 

because cartel s often break down and beca use the cos ts of agreei ng on a 

di vi si on of prospecti ve monopoly ga i ns are i ncurred onl y once , whi l e  cartel 
• 

enforcement cos ts are a recurri ng expens e .  Thi s i s  a natural supposi ti on,  and 

attempts to expl a i n  the turn-of-the-century mergers i n  many cartel i zed 

i ndustri es have foc used on devel o pments that ma de i t  easi er to create and 

operate l arge fi rms--changes  i n  corporati on l aw ,  improvements i n  commun i cati on 

and transportati on,  and the growth of organi zed exchanges--i  nstead of changes 

that rai sed the cos ts of cartel i zati on.  4 However ,  the empha si  s on factors 

that  fac i l  i tated the formati on of l arge fi rms may sti  l l  be wrong if the 

di seconom i es or other cos ts associ ated wi th merger are suffici entl y l arge and 

i f  the prospecti ve mono pol y gai ns are smal l .  

For exampl e ,  suppose that a monopol  i sti cal l y  i ncl i ned i ndus try faces 

i nel astic demand up to a certa i n  pri ce and i nfi ni tel y el asti c  forei gn or  

potenti al competi ti on above that pri ce . Al so assume that there are some , 

perha ps onl y  sl i ght, di seconomi es from merger. 5 Thi s i s  a simpl e model : the 

profi t maxi mi zi ng pri ce for both the ca rtel and the mer ge d  firm wi l l  be just  

bel ow the i mport pri ce even i f  the merged fi rm • s  cos ts are hi  gher . But 

cons i  der the i mpl i cati ons . I f  the cartel breaks down 50 percent of the ti me ,  

the i ndustry wi l l  remai n a cartel onl y  i f  the i ncremental costs of merger ( per 

time peri  od ) are more than one-hal f the current monopoly  ga i n  . Thi s i mpl i es 
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ei  ther s ubstanti al di seconom i es of scal  e or fai rl y effecti ve potenti al 

competi ti on.  For a gi ven cost penal ty from merger,  the i ncremental gai n from 

cartel i zati on over merger i ncreases as the durabi l i  ty of the cartel i ncreases 

and as the cartel ' s  current margi n decreases . For some combi nati on of l ow 

enough monopoly returns and hi gh -enough cos t  penal ti es from merger , cartel s 

wi l l  be preferred . 6 In  s hort, there i s  nothi ng i nherentl y s uspi cious about a 

worl d i n  whi ch fi rms prefer cartel s to merger as 

rents and i n  wh i ch the enforcement of a l aw agai nst pri ce fi xing l eads those 

firms to merge . 

So far , I have assumed that the a i m  of cartel s and mer ger i s  monopoly  

profi t ,  but there is  another expl ana ti on that seems worth pursui ng for two 

reasons . Fi rs t ,  i t  avo i ds the i ncons i  stency between the assumpti on of l arge 

numbers of competi tors i n  the theory of competi ti on and the resul t that 

col l u s i on i s  manageabl e onl y wi th smal l numbers of competi tors . In  other 

words ,  the possi b i l  i ty of competi ti on i s  no l onger to be assumed but 

deduced .  Second , it provi des tes tabl e i mpl i cati ons about the ci  rcumstances 

under whi ch col l u  si on wi l l  take pl ace and the forms that col l usi on assumes , 

and these i mpl i cati ons di ffer i n  some respects from tho s e  offered i n  the more 

famil  i ar theory .  

The s trategy here i s  to make neces sary and reasonabl e ass umpti ons about 

the technol ogy and demand of a market, and then try to i nfer what wi l l  ha ppen 

under a regi me of competi ti on and i ndependent acti on. Th i s  l eads very qui ckly  

to a wel l known impasse in  ol i gopoly and game theory , but  it  serves to 

i l  l ustrate that the probl ems actual  ly faced by firms may be more compl i cated 

t han the model of competi ti on impl i es .  I coul d present techni cal res ul ts on 

thi s  poi nt ,  bu t the fi rs t-ti me reader wi l l  probabl y get more out of an 

e xampl e .  The proposed sol uti on to the impasse i s  a cooperati ve equ i l  i bri um , 
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and al though I wi l l  not speci fy the al l ocati on of returns i n  that equi l i  bri um , 

I wi  l l  propose t hat certain economi c i ns ti tuti ons--cartel s ,  merged fi rms , 

taci  t coll usi on ( i f  i t  exi s ts ) ,  and government regul ati on--may cons ti tute such 

cooperati ve outcome s .  

Suppose three mutual strangers are ha i l  i ng cabs at a street corner , and 

a l l  three want to get to the ai rport . Each i s  wil  l i  ng to pay $7 . Two 

( unregul ated ) ca bs , each assumed to ha ve ca paci ty for two pa ssengers , show up 

at the same time . Each cabbi e  i s  w i l  l i  ng to dri ve to the ai rport for $6 with 

e i  ther one or two pa s sengers . The margi nal cos t  of carryi ng the second 

passenger i s  zero , the t hree passengers are j oi ntl y  wi  l l i  n g  to pay $2 1 ,  and 

the cos t  of two cabs i s  $ 1 2 .  The opti mal sol uti on cal l s  for both cabs to go , 

i mpl yi ng a net social gai n o f  $9 . 

One way to expl ore thi s si tuati on i s  to set up a competi ti ve al gori thm--a 

set of rules that embody the noti on of competi ti on and i ndependent acti on--and 

then trace the co nsequences. The purpose of  thi s al gori thm , it shoul d be 

s tressed,  i s  not to o ffer a predi cti on of what wi l l  ha ppen i n  such 

s i  tutati ons , but to i l l  ustrate that there i s  no competi ti ve al l ocati on of 

returns to ca bbi es and pros pecti ve passengers .  Ass ume t hat ca bbi es propose 

fares , pas sengers can accept or rej ect those proposal s ,  and that proposal s are 

not bi ndi ng until al l are convi nced that  no al ternati ve propos al offers a 

s uperi or outcome. I f  one cabbi e proposes a fare of $5 . 00  the other woul d find 

i t  fn hi  s i nterest to offer , say , $4 . 50 .  Thi s competi ti on wo ul d conti nue 

unti l the offers reached $3 . 00 ,  and one ca bbi e dropped out . The wi nner i n  

t h i s  bi ddi ng contest coul d then rai se h i s  price to the profi t ma ximizi ng $7 . 00 

whi ch woul d al l ocate seats among the customers. But thi s woul d pul l the l oser 

back i nto the market , returni ng us to the be gi nni ng.  
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Another way o f  i l  l umi nati ng the d i  ff i  cul ty for compe ti ti on , whi ch avoi ds 

what may be the counter-i ntu i ti ve noti o n  of  seemi ngly endl ess recontracti ng , 

i s  to focus on the returns ava i l abl e to  passengers and cabbi es . The obs tacl e 

to a competi ti ve outcome i s  that w h i l  e the "best" sol uti o n  from t he poi nt of 

view of any two passengers and one cabbi e  provi des the hi ghes t average returns 

ava i l  a bl e ,  al l ca bbi es and al l passengers c annot o btai n these returns . For 

exampl e ,  the maxi mum ret urn ava i l abl e t o  the three pas sengers i s  $9 , or $3 

each . Equal returns to the passen gers coul d come a bout i f  al l three 

pas sengers barga i n  col l ecti vel y ,  bu t any two al ways have an i ncenti ve to band· 

together and hi re an i dl e  cab ,  a ssuri ng themsel ves as much as $4 s urpl us eac h .  

The di fficul ty posed i n  thi s exampl e s hows up under a wi de range of cos t  

and demand condi ti ons and has been i n  t he l i  terature for a t  l east fifty 

years . 7 Jacob Vi ner was 1 ed by "pseudo-dynami c s "  s i mi l  ar to those i n  the 

bargai ni ng rounds descri bed a bove to concl  ude that pri ces i n  an i ndustr y wi th 

U -shaped average cos t  curve s  would osci l  l ate . a Other res ul ts are al so 

concei vabl e .  The Cournot-Nash equil i bri um  c al l  s for each cabbi e to offer t he· 

number of seats that provi des the mos t profi t ,  acti ng under the assumpti on 

that the other dri ver does not react to t he fi rst dri ver ' s  acti ons . Each 

dri ver woul d offer one seat . ( If pas sengers were di vi  si bl e ,  each woul d offer 

1 . 49 seats . )  Al t hough thi s  seems pos si bl e ,  i t  ' s  hardl y i nevi tabl  e .  

Instead of  l ooki ng for a .non-coo perati ve or competi ti ve equ i l  i bri um ,  i t  

may be useful to thi  nk of thi s situati on as one i n  whi ch a cooperati ve 

sol uti on can be empl oye d .  There are s everal pos s i  bl i ti es . I n  t he exampl e 

here , the passengers coul d present a uni ted front to the two cabbi es and s pl i t  

the surpl us between them . As an al ternati ve ,  the cabbi es coul d agree to 

.charge $7 per passenger and s pli t t he resul ti ng  profi t of $9 between them . 

The cabs coul d al so mer ge  . Yet another pos si bi l  i ty cal l s  for the ci ty 
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government to i s  sue rate regul  ati ons , sti pul ati ng a fare of , say , $6 per 

passenger . Thi s  wo ul d not determi ne a uni que al l ocati on, but i f  an arbi trary 

cri teri on (a ca b ' s  di  stance from the curb ) i s  used to settl e whi ch cab take s  

two passengers and wh i ch ta kes one , i t  wo ul d prevent the bargai ni ng impasse 

and res ul t i n  an al l ocati  on that i s  as good as any other . In  si mi l  ar exampl es 

i nvol vi ng l arger ca paci  ti es and more prospecti ve passengers , pri ce regul ati o n  

and es senti al l y  random as si  gnments woul d res ul t i n  roughl y equal numbers of 

pa ssengers i n  each cab .  

The structure of the probl em i sn't ri ch enough to determi ne what 

i nstituti onal arrangement wi l l  emerge , but i t  i s  cl ear that the transacti ons 

costs i nvol ved i n  va ri ous al ternati ve s wi l l  have a maj or i nfl uence . 9 The 

t urnover of passengers may be hi gh ,  rul i ng out col l usi on among passengers . On 

the other hand , a smal l and stabl e popul ati on of ca b dri vers coul d al l ow  

s ucces sful sel f-regul ati on or merger.  I f  j oi nt acti on by passengers or 

cabbi es fai l  ed ,  or if the res ul ti ng pri ces were i n  excess of costs , government 

mi ght step i n  . Of co urse , government mi ght i nterfere anyway , and there i s  no 

guarantee that i nterference on l egi ti mate ground s woul d be better than the 

evil  aimed a t .  S o ,  wh i l e  the pro bl em generated by fi xed cos ts can be thought 

of as creati ng a "natural monopol y , "  i n  the sens e that i ndependent acti on and 

the pri ce system do not l ead to the optimal res ul t ,  i t  i s  not cl ear that the 

i deal sol uti on cal l s  for ei ther one fi nm or government regul ati on. 

Thi s  di  scussi on can be i nterpreted i n  terms of the theory of the fi rm .  

When the probl ems of eco nomi c  organi zati on cannot be handl ed by the pri ce 

system, the response i s  often the establ i shment of an or gani zati on that 

substi tutes command for i ndependence and the use of pri ces . Thi s i s  what 

typ i ca l l y  occurs wi thi n i ndi vid ual pl ants or producti on uni t s ,  al though the 

di  ffi cul ty o f  usi ng the pri ce system i n  organi zi ng produc ti on often l eads 
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fi rms to encompa s s  more than one pl ant . But ,  just as competi ti on wi thi n 

prescri bed l i  mi ts encourages effi ci ency wi thi n a fi rm , coo perati on can be 

useful among fi rms when the pri ce sys tem cannot ens ure effi ci ent outcomes . 

So,  al though effi ci ent economi c organi za ti on requi res a mi x of competi ti on and 

cooperati on, the two types of organ i zati on are not i n  one- to-one 

corres pondence wi th markets and fi rm s .  

I n  keepi ng wi th thi s  vi ew ,  the di ffi cul ty associ ated wi th fixed cos ts can 

be thought of as one va ri ety of market fa i l  ure that requi res a pa rti al 

suppres s i on of i ndependence and the competi ti ve mechani sm .  Agreements among 

pl ants , a type of sel f-regul ati on i n  other word s ,  and merger are two ways of 

accompl i shi ng thi s .  S ince i ndi  vi dual di screti on and respons i bi l  i ty i n  many 

aspec ts of a pl ant•s o perati ons may s ti l l  be de s ira bl e even i f  fi xed cos ts 

ma ke a neocl as si  cal competi ti ve equ i l i  bri um i mpos si  bl e ,  the l east  cos t  

sol uti on coul d b e  the formati on of a hori zontal agreement i nstead of a 

consol idated fi rm .  I n  thi s res pect a cartel res embl es a franchi  se agreement , 

whi ch al so empl oys a combi nati on of restri cti on and free̓om . The anal ogy i s  


even cl oser when the term s of operati on of indi  vi dual  franchi  ses are go verned 


by a l l  franchi se hol ders acti ng col l ecti vel y .  Not surpri si ngl y, professional 

sports l eagues l ook  l i  ke mono pol  i sti c cartel s at fi rs t  gl ance . The l i  mi ts to 

expl oi tati on from s uch cooperati ve agreements , i t  shoul d go wi tho ut sayi ng ,  

are determi ned by potenti al competi ti on , and the possi  bi l  i ty o f  buyers 

i ntegrati ng verti cal l y  or acti n  g j oi ntl y .  l O  

The market fai l ure story h a s  the fol l ow  i ng i mpl i cati ons for the turn-of­

the-century merger wa ve . I n  the absence of l egal restri cti ons,  fi rms 

preferred ca rtel i zati on because thi s wa s the cheaper way of organ i zi ng thei r 

·i ndus tri es . Thi s may be partic  ul a rl y  true of cycl i cal i nd ustri es where 

ordi nary market fri cti ons make i t  pos s  i bl e to reco ver cos ts duri ng peri ods of 
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hi gh demand and i n  wh i ch the i nteger probl em requi res a cooperati ve effort 

onl y sporad i cal l y .  However, when anti tr ust l aws rai sed the cos ts of 

i nsti tuti ons tha t fac i l  i tated cooperati on ,  hori zontal merger often became the 

best ava i l  a bl e  opti on . Sometimes fi rms al so turned to verti cal mergers si nce 

the market fai l  ure generated by fixed cos ts can be remedi  ed by hori zontal 

agreement , hori zontal merger, l ong-term contracts (verti cal pri ce fi xing  i n  

effect ) ,  or verti cal merger , with the cho i ce governed by the rel evant cos ts 

and benefi ts . 

The monopoly expl anati on and the market fai l ure expl anati ons di ffer i n  

some but not a l l  of thei r impl i cati ons . Both pred i ct col l u  si on when the 

number of fi rms i n  the rel evant market i s  smal l ,  bu t onl y i f  the cost savi ngs 

from remai ning a cartel outwei gh the i ncremental gai ns i n  revenue a va i l a bl e 

under s i  ngl e-fi rm monopoly.  Otherwi se , the firms woul d ha ve been merged 

al ready. Gi ven the apparentl y  smal l d i  seconomi es from merger impl i ed by the 

survi vo r pri nc i pl e ,  th i s  suggests , under the monopoly  expl anati on , smal l 

monopol y gai ns from mer ger i n  those cases where fi rms chose to remai  n 

cartel i zed . The two expl anati ons are al so cons i  stent wi th vert i cal mergers 

occurri ng i n  respo nse to l aws agai nst cartel s .  Verti cal mergers coul d occur 

under the monopol y  expl anati on if the average (monopo l y )  pri ce charged the 

buyer after the hori zo ntal merger of a l arge part of the i nd ustry i s  hi gher 

than the average pri ce charged previ ousl y by the cartel i zed i ndus try . (Thi s 

i s  a mi nimum condi ti on si nce verti cal i ntegrati on al so enta i l  s cos ts ) .  

Verti  cal  mergers co ul d occur under the market fai l ure expl anati on i f  the 

verti cal mergers pro vi ded the next best sol uti on to market fa il  ure . 

The two theori es do di  verge at several poi nts . The monopo l y  theory makes 

.no predi ci ton about the i nfl uence of fi xed cos ts on the proba b i l  i ty of 

col l usi  on1 1  (i ndependent of i ts effects on the number of competi tors ) ,  whi l e  
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the market fai l ure expl anati on pred i cts tha t col l us i on i s  more l i  kel y the 

l arger are each pl ant '  s fi xed cos ts i n  rel ati on to fa ctors such as search 

cos ts and geo graph i  c di  spersi on . The monopoly theory al so makes no predi cti on 

about the pro ba b i l  i ty of col l u  si on o ver the busi ness cycl e ,  wh i l  e the market 

fai l  ure theory predi cts that col l usi  on i s  more l i  kely i n  an i ndus try downturn 

when the di vergence between a vera ge and mar gi nal cost i s  greates t .  12  Final l y  , 

the monopoly expl anati on predi cts that col l usi on i s  l es s  l i  kel y the easi er i t  

i s  to enter the i ndustry , wh il  e the market fa i l  ure expl ana ti on predi c ts 

13col l us i on even i n  i ndus tri es wi th easy entry.  

I I I  . THE EVOL UTI ON OF ANT ITRUST POL I CY 

Thi s secti on revi  ews devel opments i n  anti trus t pol i cy. 14 Four po i nts 

deser ve empha si  s: E .  C. Kni ght made merger l egal , at l east i n  the mi nds of 

many l awye rs ; j ud i ci al pol i cy after K ni gh t  wa s di rected at cartel s and not 

merger; publ i c  a gi tati on a gai nst the cartel s may have added extra impetus to 

the merger wave through the many new s tate l aws and federal l egi sl ati ve 

i ni ti ati ves di rected at the trusts i n  the ye ars 1 89E to 1 900 ; and the nature 

of the assaul t on the trusts i n  the courts and l egi sl at ures was cl ear to the 

press and the l e  gal profes sion . 

The per va si ve cartel i zati on of the l ate 1800s resul ted i n  s tate anti trus t 

l e  gi sl a ti on as earl y  as the l ate 1 880s , but concern over the trust i ssue waxed 

and waned . 1 5  The cycl es of interes t i n  co ntrol l i  ng the trus ts are evi dent i n  

Ta bl e 1 .  For exampl e ,  the Sherman Act of 1890 was preceded i n  1 889 by the 

pa ssage of ten anti trust statutes and co ns ti tuti onal amendments at the state 

l evel . Thi s l egi sl ati ve effort conti nued for two more yea rs , but i nteres t i n  

.the trust i ssue dr opped off , ̔be beca use o f  the tari ff and free si l ver 

i ss ue s ,  maybe beca use the new l e  gi sl ati on had to be tes ted i n  the co urt s .  
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When the Sherman Act was tes ted i n  1895 i n  E .  C .  Kni ght16  , the co urt 

uphel d a consol i dati o n  i nvol vi ng the notori ous  Su gar Trus t .  Thi s  was vi ewed 

as a setback for anti trus t pol i cy .  A renewed l egi sl ati ve effort began i n  

1895, whi ch wa s sl owed by the el ecti on year of 1896 and the Spani sh -Ameri can 

War of 1898 . Thi s i s  refl ected i n  the data on new s tatutes and amendments i n  

Ta bl e 1 .  The number of mergers wi th capi tal i zati ons of $1 , 000, 000 or more i s  

al so shown , and i t  certai nly seems that mergers and anti trus t l egi sl at i on may 

ha ve been l i  nked , wi th coi nci dental i ncreases occ urri ng i n  the years 1 888-1892 

and duri ng the second hal f of the 1890s . ( Data on U .  K .  mergers are al so 

shown, and these wi l l  be di  scussed i n  the next secti on. ) 

One wi despread i nterpretati on of Kni ght that merger was l egal , 

al though pri ce fi xi ng mi ght not be.  1 7  The ori gi n of the vi ew that merger wa s 

l egal appears to have stemmed from the Court ' s  narrow vi ew of what cons ti tutes 

i nterstate commerce . The Co urt had argued that "Congress did  not attempt . • • to 

1 imi t and res tri ct the ri gh t  of  co rporati ons created by the states or  the 

ci ti zens of the States i n  the acqui si ti on,  control , or di spo si ti on of 

property . "18 The i nterpretati on that thi s 1 anguage made merger 1 egal was 

wi del y  adopted i n  the l aw journal s and other pub1i cati ons , 1 9  by se veral 

Securi ti e s .  21  

attorneys genera1 , 20 and by the four di  ssenti ng J us ti ces i n  Northern 

Another part of Kni gh t, whi ch uphel d the power of Congress to 

wa s 

regul  ate " contracts to buy , sel l or exchange goods to be transported among the 

several States , "  d i d  appear to l eave the door open to appl yi ng the Shennan Act 

agai  ns t  cartel s .  22 

A fi res torm of i ndi gnati on , i ncl ud i ng a dozen new state l aws , fol l owed 

Court gave that 

K ni gh t .  The state l e  gi sl a ti o n  may al so ha ve res ul ted from the impres sion  the 

i t  was up to the s tates to do somethi ng about monopo1y. 23 The 

fi rst cartel case to reach the Supreme Co urt , Trans-Mi sso uri  , was deci ded i n  
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March of 1897 , wi thi n two or three months of the fl urry of new state 

l egi sl ati on,  and popul ar unres t may expl ain  why fi ve Justi ces thought the 

Sherman Act shoul d be appl i ed to ra i l  roads despi te the fact that ra i l  road 

re gul ati on and , i n  particul ar,  rail road pool i n  g ,  had been addressed separatel y 

i n  the Act to Regul ate C ommerce . The maj ori ty said cl earl y that simi l  ar 

agreements between i ndustri al fi rms wo ul d al so be hel d i l l  egal . 24 

The deci si on had the effect of "compl etel y uns ettl i ng the va l ues of 

rail road securi ti es on the Stock Exchange , "  accordi ng to the Commerci al and 

F i nanci  al Chroni cl e .  25 The Chroni cl e al so cred i ted the Court ' s  deci si on wi th . 

hamperi ng reco very from the 1896 reces si on . 26 Simil  ar consequences mi ght ha ve 

been expected i n  the October 1898 Joi nt-Traffic  deci si on ,  wh i ch i nvol ved a 

ra il  road agreement speci fi cal ly desi gned to pass anti trus t muster, but whi ch 

the rai l  road s al so l os t .  Thi s  ca se had a smal l er effect on s tock pri ces 

though , maybe beca use the deci si on was expected , maybe because,  as the 

Chroni cl e sugges ted , l egi sl ati on to perm i t  pool ing was expected . 27 

In the meantime the j udi ci al onsl aught was extended di rectl y to 

i ndustri al cartel s i n  the Court of Appe al s deci si on i n  Addys ton , handed down 

i n  Fe bruary 1 898 . The pri ce fi xi ng ca rtel of si x manufacturers of cas t  i ron 

pi pe was found to be in vi ol at i on of the Sherman Act .  The opi ni on i n  thi s 

case  i s  now often consid ered a cl assic  i n  the devel o pment of the per se rul e 

aga i ns t  pri ce fixi ng , and was wri tten by W i l  l i am Howard Taft,  then a j ud ge for 

the Si xth Ci  rcui t .  However , Taft was s ti l l  obl i ged to address the 

28i mpl icati  ons of Kni ght , and he seemi ngl y l eft open the door to merger.  

Al though the was ea ger to put the best pos si bl e i nterpretati on 

on what J ud ge Taft said concerni ng the i l  l ega l i ty of pri ce fixi ng agreements ,  

noti ng that the "Cast I ron Pipe Trust seems to ha ve been obnoxi ous  i n  many 

ways , "  i t  was forced to concede that "there i s  a pa rt of the di ctum of the 
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Court which seems to be of wider application, and which has been given special 

prominence in the newspapers.u 29 

The trade publication for the iron, steel and hardware industry, Iron 

Age, ran a full-column editorial on the decision and concluded that merger 

migh t now replace price fixing. 

The new dec ision is one which may gravely affect some 

of the arrangements now in force among manufacturers in 

different lines, in which some control ove r prices is sought 

by concerns ot herwise ac ting independently in the conduct of 

their bu siness. At first sight it looks as though this 

decision must drive them to actual co nsolidation, which is 

really more apt to be prejud icial to public interests lBan 

the losses and temporary agreements which it condemns. 


A month 1 ater I ron Age reported that .. qu ite a number of meetings of 

maufacturers have been held du ring the past week all looking to some scheme to 

take off the keen edge of unbridled competition. u31 

Developments at lower levels of jurisdiction, aside from Add yston, may 

also have had an influence. 

known trust, came under renewed attack in November of 18 97 in Ohio32 and in a 

private antitrust suit filed the following month by the United States Pipe 

Line Company of Penny slvania.33 

in 1899 at the Chicago antitrust conference, 34 and the increased public 

concern with the trust question is clearly reflected in the great voll111 e of 

literature that appeared even before anyone was aware that there was a merger 

wave.35 

All that sa id, the fact remains that only seven federal cases involving 

horizontal agreements were instituted in the years 1895-1899.36 Could th ese 

cases have caused the merger of a large fraction of U.S. man facturing? Given 

the hundreds of cartels that apparently op erated in the 18 90s, the probab ilit y 

of conv iction (post hoc) was very small. Still, one could argue that the cost 
of an antitrust case is greater than the probab ility of getting caught times 

http:1895-1899.36
http:slvania.33
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the fine. Lega l costs, the opportunity costs of managers, and the implicit 

costs of bad public ity (more harassment in the press and from government) also 

have to be reckoned with. But this doesn't add muc h given the small number of 

cases. 

It is also true that expected costs are not the same thing as realized 

costs. "Everything that is, was expected ," is not a valid implication of 

rational expectations. The trusts were a lively political issue , and if it is 

surprising today that antitrust enforcement got off to such a slow sta rt in 

the 1890s , it is possible that the slow start mÙ have been surprising at the. 

time. 37 

Another important feature of the uncertain political climate is that it 

dec reases the horizon over which a cartel can be 'expected to operate. Since a 

cartel is a self-enforc ing contract, and since a breach of a self-enforcing 

contract is more lik ely the shorter the expected horizon (because the losses 

from non-cooperation are less) , the antitrust agitation would imply a greater 

tendency for ca rtels to break down even in the absence of large scale 

convictions . 

Probably the best evidence that bu siness chafed under the prohibition 

against cartels is that it made continual efforts to have the Sherman Act 

amended. The trade press and corporation lawyers fulminated aga inst the 

Sherman Act for years, and several attempts were made in the years 1900-1910 

to change the law. For exa mple, considerable effort was made on beha lf of a 

b ill "to legalize co ntrac ts and agreements not in unreasonable restraint of 

trade or commerce . .. 38 
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IV. ME RGERS IN THE U.S . AND U.K., 1890 -1905 

Table 2 shows the remarkable increase in mergers that occurred in the 

lat e 1890s. The number of firms absorbed by merger in manufacturing and 

mining rose from 69 to 303 between 1897 and 1898, and rose further to 1,208 in 

1899. Merger disappearances in primary metals and metal produc ts rose even 

more sharply over the same period. Another imp ortant point is that 

consolidation of several firms, rather than piecemeal ac quisition, accounted 

for roughly 90 percent of all firm disappearances until 1902. 

Firm disappearances count large and small firms alike. A better way to 

get an idea of the scope of the merger wave is to look at total merger 

capitalizations, although this involves substantial double-counting when firms 

are formed in a series of mergers. Based on capitalization values, more than 

half of the merger movement in mining and manufacturing during the peak years 

1899-1 901 can be accounted for by merg ers in metal industries. The merger 

movement as a whole seems to have encompassed between one- fourth and one-half 

of U.S. industry.39 

One issue that arises in connection with the U·.S. mergers at the turn of 

the century is that Great Britain had a merger wave at about the same time. 

In fact, it is possible to show that the two are related stati stically. This 

suggests the possib ility of a joint cause, apparently confined to the U.S. and 

U.K. It's not clear though if the two merger movements are in fact part of 

the same phenomenon since th ere are some noteworthy differences and since 

statistical co rrelat ions are never enough to es tabl ish causation. A plausible 

joint cause has so far proved elu sive. 

Table 3 presents comparable data for U.S. and British mergers for the 

Úears 1895-1905. Comprehensive U.S. data only go back to 18 95. Comparable 

U.S. and U.K. data for ear lier years covering the number of manufacturing 
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mergers, with the U. S. data based on a less authoritative source, are shown in 

Table 1. Although it is clear that there was an increase in mergers in both 

count ries in the late 1890s, there are several notable difference s. First, 

the U. S. seems to have had more of a wave, and a sharper increase. (Although 

the U. S. data go back only to 189 5, I will extend my range for the U. K. data 

to 1890 in the comparisons of U. S. and U. K. data that follow to allow for the 

possibil ity that the U. K. 11wave11 started earlier. ) The peak U. K. value for 

mergers (73) is ten times the lowest value (7 in 1892), while the U. S. peak 

(191) is twenty times the lowest value (9). Similarly, the highest value for. 

U. K. finn disappearances, which occurs in 1899, is 23 times the lowest value 

of 11, which occur red in 189 3; in the U. S. the highest and lowest values are 

979 and 26, implying a 38-fold increase. Since the U. S. series is truncated 

at 189 5, these comparisons probably un derstate the differences. Only in 

capitalizations are the British increases greater than those for the U. S. : an 

increase of 109 -fold from 1893 to 1900, compared to a U. S. increase by a 

factor of 6 6 from 189 6 to 1899 . Note though that the av erage yea rly increase· 

is about the same. Second, U. S. mergers involved more firms per merger, 

although this difference narrowed after Northern Securities was filed. Third, 

the U. S. mergers, although roughly equal in number to U. K. mergers, apparently 

inv olved much larger firms and quite likely more successive mergers in the 

same industry. Cumulative capitalizations in the U. S. were 17 times U. K. 

capitalizations. In one year, 19 01, ca pitalizations were 58 times as great. 

One reason for this may be that U. S. mergers were concentrated in metal and 

metal fabricating, where av erage plant size tends to be greater. Twenty- six 

percent of the 2,7 82 U.S. firm disappearances from 189 5-1909 occurred in this 

.industry, wh ile only 11 percent of the 1,428 U. K. disappearances took plac e 

there. In contrast, nearly 30 percent of the U. K. disappearances took place 
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in textiles, and another 28 percent took place in food and drink manufacture 

(chiefly brewing), together accounting for nea rly 60 percent of British finn 

d isappearances. In contrast, 22 percent of U.S. mergers took place in 

textiles, and less than 4 percent took place in food (and drink) produc ts. 

Although comparable U.K. data are unavailable, it should be noted that textile 

capitalizations account for less than 1 percent of total U.S. manufacturing 

capitalizations for 1895-1904, while primary metals alone account for 41 

percent.40 

Although these comparisons suggest that the U.S. merger wave was larger 

and more pronounced, and that it tended to be relatively stronger in certain 

industries, there is still the question of why mergers occurred in both 

countries. It can be shown that merger time series data for the years 1895-
1918 for the U.S. and U.K. are related. 41 For example, there is a correlation 

between year-to-year changes of U. K. finn disappearances and year-to-year 

changes of U.S. firm disappearances by consolidation (r=.38, which is 

sig nificant at the ten percent level for 23 observations). But what should be 

done with this empirical find ing? Granting the fact of a statistical 

relationship, I would not want to in sist on a single explanation. Well-worn 

but valid arguments force me to observe that such results could be spu rious,42 

and we have precious little in the way of a plausible common explanation. 

Under these circumstances, investigating the two movements one at a time 

strikes me as a defen sib le research strateg y. 

In examining the data we should also look to see whether merger activ ity 

is incon sistent with the timing of key antitrust decisions. Table 4 presents 

quarterly merger figures and some key events in antitrust history for the 

years 1895-1 900. Italic s in dicate that the quarterly merger figures reached a 

new high (b eginning with the third quarter of 1895). So, E .  C .  Knight was 
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After 

fol l owed by three successi  ve quarters of i ncreased mer ger acti vi ty, co nsi stent 

wi th the vi ew that i t  di d si gn al that merger was l e  gal un der the Sherman 

Act. Onl y twel ve fi rm di sappearances occurred between thi s mi ni -wave and the 

fi rst qua rter of 1 897, when Tran s-Mi ssouri was announced and many state 

anti trus t l aws were pas sed. After a one-quarter l ul l  , mer ger acti vi ty 

i ncreased to un prece dented l e  vel s, then decreased j ust before the Addyston 

appeal s deci si on, onl y  to i ncrease when the deci si on was announced . 

another one quarter l ul l  , mer ger acti vity i ncreased stea di ly  until early 1 899, 

and remai ned above pre- 1897 l evel s unti l the end of 1900. 

I t  wo ul d be unreal i s ti c  to expect thi  s sort of data to s how un ambi guousl y 

that Su preme C ourt ca ses ca used mer gers si nce the l ags coul d be vari abl e an d 

si nce the cases are onl y a proxy for actual expected pol i cy .  I nter pretati ons 

of co urt doctri ne by promi nent authori ti es, i ni ti ati ves to amend l egi sl ati on, 

and decl arati ons of war are al l factors that co ul d make mergers occ ur one or 

two qua rters sooner or l ater . However, I woul d emphasi  ze that i ncreas es i n  

mergers occurred wi thi n one or two quarters or at the s ame time as the cruci al 

cases, an d not before or after very l on g  del ays . Stati sti cal tes ts i n  Secti on 

V I I  , wh i ch use a l on ger time seri es for mergers, confi rm the empi ri cal 

connecti on between changes i n  an ti trust pol icy and merger i n  a more formal 

way.  

V .  SOME CAS E STUD I ES <F MERGE R 

Two wel l -stud i ed i ndustri es, rai l  roadi ng and i ron and s teel , provi de 

concrete i nstances i n  whi ch merger fol l owed e xtensi ve cartel i zati on after the 

co urt deci si ons of 1897 and 1898 . In several i ndus tri es anti trus t charges 

.preceded merger, an d in at  1 east two cases we know o f, the fi rms merged after 

l ooser arran gements were rul ed out on the bas i s  of l egal advi ce . 
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Cartel agreements in iron and steel existed in pig iron, steel bil l ets, 

s teel rail s, structural steel , steel pl ate, nail s and wire, and numerous other 

produc ts . 43 U . S .  Steel wa s formed in 1901 as a hol ding company organized 

under the l aws of New Jersey . I ts three maj or componen ts were the th ree 

l a  rgest iron and steel producers in the United State s :  the Carnegie Company, 

the Federal Steel Company, and the National Steel Company . U . S .  Steel al so 

assumed con trol of a number of producers of finis hed goods tha t dominated 

their fiel ds, incl uding the American Tin Pl ate Company, the American Steel and. 

Wire Company, and the National Tube Company, and it absorbed sub stantial 

transportation and mining facil ities that had previou sl y been independent 

firms . In turn, two of the major steel companies' that became part of U . S .  

Steel , Federal and National Steel , were themsel ves formed through mergers in 

1898, as were ma ny of the producers of finished produc ts . For exampl e, the 

American Steel and Wire Company was organized in April of 1898 out of fourteen 

mil l s, and the successor con sol ida tion,  with twenty-nine pl ants in 1900, owned 

nearl y every wire, wire rod, and wire nail plant in the U . S .  The Wire Nail 

Association had carte l ized this indu stry in the mid-1890s . 44 

The connec tion between price fixing and merger in the steel indu s try can 

probabl y be expl ored at greater l ength, bu t the maj or devel opments in this 

indus try certainl y make it rea sonabl e to in fer that merger performed some of 

the function of the abandoned ca rtel s .  The mergers al so occu rred at just the 

right time to raise the su spicion that they were a re sponse to l egal 

devel  opments . I n  addition, iron and steel provides a c l  a ssic indu s try where 

production takes pl ace under fixed costs and where transportation costs were 

probabl y high enough to create regional markets with smal l numbers of 

competitors . 45 
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Rai l roadi ng provi des another i ns tance i n  whi ch producti on i s  carri ed out 

wi th substanti al fi xed e xpense s ,  and i n  whi ch the rel evant market 

(trans portati on between two po i nts) frequently has few competi tors . I n  

addi ti on ,  rail  road ca rtel s were the focus of the fi rst two si gn i fi cant ca rtel 

cas es to reach the Su preme C ourt . 46 

Rai l roads ha d pa s sed through tryi ng ti mes i n  the earl y and mi d- 1890s . 

Al though t he 1 887 Act to Regul ate Commerce had prohi bi ted pool i ng (apparentl y 

to sati sfy one senator and on an experi mental bas i  s47), pool i ng agreements 

co nti n ued to be preval ent . These agreements fal tered i n  the mi d 1890s 

however , pos s i bl y  beca use of the i  r s hadowy l egal stat us . 

al so occurred i n  that deca de, and some combi nati on of l ow frei ght rates and 

l ow  frei gh t  vo l ume ca used many rai l roads to go i nto recei vers hi p .  Al  tho ugh 

some rail  road consol i dati ons had been un derta ken i n  the mi d-1890s,  thei r 

number i ncreased s harpl y after 

deci si ons  . 

endi ng i n  June  that are di spl ayed i n  Tabl e 5 .  Mergers i ncreas ed substanti al l y  

i n  1897 ,  fol l owi ng Trans-M i  ssouri  , and decl i ned whil  e Joi nt Traffi c wo un d i ts 

way to the Supreme Court . Thi s cas e  was deci ded i n  October of 1898 , an d 

mergers and co nsol i dati ons i ncreased for the peri od Jul y  1898-June 1899 . Over 

the next twel ve mont hs en di ng .June 1 900 mergers i ncreas ed to a new hi gh .  

The effect of these mergers i s  al so refl ected i n  the growth of Cl  a s s  I 

ra i l  roads--tho s e  wi th 1 , 000 mi l es or more of track al so s hown i n  Tabl e 5. The 

number of Cl  a s s  I rail  roa ds i ncreased from 44 to 51 (or 1 6  percent) between 

Jun e  1899 and  June 1 902 .  I n  addi ti on , the l arger 23 percent i ncrease i n  C l  ass 

.I mi l  ea ge su  gges ts that a. good deal of the o veral l growth came from e xi s ti n g  

Cl ass I roads . The percentage o f  rai l  road mi  l eage un der C l as s  I control 

the Trans -Mi ssouri an d Joi nt Traffi c 

Thi s  i s  evi den t  i n  the data o n  mergers for twel ve mo nth peri od s  
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i ncreas ed from 57 percent i n  1899 to 65 percent i n  1 902 .  


Merger was o nl y  one way of achi evi ng coordi nated operati o n  of di fferent 

rai l  roads . Another method, pi oneered by Standard O i l  , an d ado pted by the 

rai l  roads i n  1 899, was the 11 Conmuni ty of i nteres t, .. whi ch formed the basi s for 

the 11 great systems" associ  ated wi th Morgan, Goul d, Harri man an d others . 48 

These devel opments are con si stent wi th the vi ew that the Su preme Co urt 

drove rai l roads to other forms of joi nt control , al though not al ways merger. 

Wri ti n g  in  1 902 for the I ndustri a l  Commi s si on, Wi l  l i  am Ri pl ey cl aimed that a 

l es s  formal orga n i  zati on took the pl ace of the Joi nt Traffic  Associ ati on . 11lt 

conti n ues to perform many functi ons of a coo perati ve character, and has not 

occa s i  oned seri ous compl ai nts on the part of shi ppers . There seems to be some 

sort of a greement between the l i  nes by w h i ch harmony i s  en gen dere d . . . 49  

Harmony among members of the Trans-Mi s souri Frei ght Associ ati on was apparentl y 

sou ght by a conmuni ty of i nteres t.  5° 

There do seem to be two factors that offset the i nfl uence of the 1897 an d 

1898 deci si ons  . The pro hi bi ti on of pool i n g  and the erosi on o f  I nterstate 

Commerce Commi ssi on powers i n  the ear l y  1890s 51 proba bl y  sti mul ated some 

co nsol i da ti ons amon g rai l  roads even before these co urt deci si ons were ma de . 

C onsi stent wi th thi s, Tabl e 5 s hows that an average of about 2 percent of U .  S .  

mi l  eage was mer ged each year o ver the ye ars 1890-1896 . However, seri ou s  

l egi sl ati ve efforts were made t o  perm i  t pool i ng an d to reform the regul  ati on 

of rail  roa ds i n  other ways i n  the l ate 1890s and ens ui ng years . 52 The o veral l 

effect of these two i nfl uences was probabl y to soften the i mpact of the two 

ra i l  road cas e s .  

Shoe Mach i nery and Expl os i ves 

ha ve evi de nce that l ega l advi ce regardi ng 

a rol e i n  i nduci n g  fi rms 
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to merge . Un i ted Shoe 53 concerned a con so l  i dation conceived i n  1898 and 

undertaken in order to evade the anti tru st l aws , accord i ng to testimony of a 

key fi gure . Th i s  wa s no ted i n  a d i  ssent by Ju sti ce Cl arke, who a l  so thought 

that Trans-Mi s souri had suggested that the re mi ght be l ega l probl ems . 54 

The anti tru st l aws were a l so men ti oned in connecti on wi th the 

conso l i  dation of du Pont properti es i n  1 903 . Fo l l  owi ng the acqu i s  i ti on of 

severa l exp l os i ve s  pl ants, the execu ti ve commi ttee o f  the du 
,_ 

Pont Company 

addres sed the que sti on of fi rm organ i zation . The dec i s i ve factor, wh i ch wa s 

stre ssed by both l awyers who had been asked for adv ice, wa s th at the exi si  ti ng­

arrangements, i nvol vi ng both cartel agreements a nd d i s  ti nct subs i di aries , were 

"abso l u  tely i l  l ega l . "  

Wa l k  er one o f  the l awyers h i red by du Pon t parti cul arly stressed 
that the Sup reme Court, i n  i ts i n terp retati ons of the Sherman Anti tru st 
Ac t, had opp osed prac ti ces restric  ti ng produc ti on . On the other hand, 
Wa l ker conti nued, " the restri c ti ons pl aced on l arge aggregati ons o f  
ca pi tal  are no t intended to p revent l egit imate expans i on of busi ness,  
however 1 arge . 11 The Chi cago 1 awyer po inted to the E .  C .  Kni ght case of 
1895 in  wh i ch the Court found the Ameri can Sugar Company no t gui l ty, even 
though it contro l  l ed 9̒ of the sugar production in the Un i ted Sta tes,  
becau se i t  had "no intermed i ate sel l i  ng company or  corpora tion and no 
exc l u si ve sa l es contrac ts . .. Then i n  the Addyston P i pe and Steel case of 
1899 the Court d i  sso l ved the con trac t amon g s i x  companies that set up  
excl  usi  ve mark eti ng areas for each o f  the si x fi rms . Moreover ,  Wa l ker wa s 
certa i n  that i n  the Northern Secu ri ti es case then pending  before the 
Sup reme Cou rt, the u se of a ho l d  i ng company to re stra i n  produc tion or 
contro l competi t i on woul  d be dec l ared i l l egal . " I  wou l d  av oid, " he 
conc l  uded, 1 1  a l  l 'en tangl i ng a l  l i ances ' or con trac ts, but stand s imply on 
the l ega l i ty of you r 5!ncorpora ti on and the management and conduc t of i ts 
corporate bu s i ness  . .. 

These l ega l v i ews i l l u  stra te severa l pl  au si b l e  con sequences o f  the 

Sup reme Court ' s  anti tru st dec i s i ons . seem to have been 

thought o f  as sanc ti on i ng merger.  to have been 

F i r st Kni ght  does 

Second, Addyston appea rs 

thought of as mo re than a s impl e pri ce fi xi ng case . One l awyer apparen tly 

thoug ht that it outl awed excl u s i ve terri tories even i n  the case where the 

fi rms mi ght be s ub s i di ari es of the same hol ding  company . It  seems strange 

today , bu t a turn -o f-the-century l awyer probably saw a c l  ose connec ti on 
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between price fixing agreements and other sorts of bu siness re l ation s .  This 

is refl ec ted in the l egal l iteratu re , 56 as wel l as in Ta ft '  s opinion in 

Addy ston , which ta kes great pains to distinguish carte l agreements from other 

arran gements between firms . 57 Third , this account shows that Northern 

Securities infl uenced how l awyers thought about the l ega l ity of the hol ding 

company , even , as here , before the decision wa s handed down . 

D .  Cotton Oil , _  Sugar,  Cast I ron Pipe , _Oil Refining and Meat Packing 

I n  another important cl ass of mergers consol idation fol l owed cl osel  y on 

the heel s of an titru st action direc ted again st specific cartel s .  At l east 

five mergers fit this description : the reorganization in 1889 of the Cotton 

Oil Trust,  58 the acquisition in 1892 of major competitors by the American 

Sugar Refining Co.  , 59 the merger in 1898 of the defen dants in Addyston Pipe , 60 

61the forma tion in 1899 of the Standard Oil hol ding company , and the creation 

in 1902 of National Packing.  62 

E .  The View o f  a n  Important P romoter 

Charl es R .  Fl int was a l eading promo te r of turn -of-the-century mergers 

who men tioned the antitrust l aws as an importa nt cause of the 

consol idation s .  His observa tions deserve some attention , partl y because his 

anal ysis of the gains and l o  sses from l arge firms has the ring of a famil iar 

economic argumen t .  The drawback to the merger of severa l indus trial firms , 

F l  int might say today , is that it crea tes a principal -agent probl em . 

Whil e the financial  in tere st of the individual 

entru sted with the l ocal management of the sub-company or 

pl ant is as l arge as before , his percen tage of interest , 

owing to its being merged with other concerns , is very much 

l es s ,  and the inducement of exertion and economy is not as 

l arge as  before.  In the export and import bu siness we are 

abl e c l  earl y to divide our bu siness  into departmen ts , 

according to coun tries or stapl es , interesting each head in 

the department he ma nages . Here the de partments are 

independent.  But in the case of the con sol idation of 

manufacturing operations , such an arran gement is very 

difficul t ,  as there is l ikel y to be a confl ic t of in tere s t ,  

owing to their interdependence . I t  is therefore unde sirabl e 
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to have any i ng!vi dual i nteres ted otherwi se than i n  the 
coomon res ult .  

Fli nt menti oned several advantages to mer ger aga i  ns t  whi ch thi s problem ha d to 

be wei ghed. Amon g  the more or less  i nnoc uo us gai ns are di sco unts on raw 

materi als ,  the s peci ali zati on of plants , the regulati on of product di vers i ty,  

economi es of di stri buti o  n ,  an d i n  ventory savi n gs.  To thi s he added the 

preventi on of pri ce cutti ng an d the " demoralizati on" of bu s i  nes s that occurs 

duri ng busi ness downturns. "Un der i ndustri al canbi nati o n ,  however, each 

co ncern obtai ns a fai r s hare of the reduced pri ces ; an d the contracti on of 

busi ness  i s  conducte d  wi th the orderli ness of a retreat of a well-di s  ci pli ned 

64army . .. 

Fli nt di d not thi nk merger was the i deal soluti on , however , an d ,  as the 

quotati on a bo ve s hows ,  he s eems to have preferred a loos er form that pres er ved 

some of the i nde pendence of i ndi vi dual plants whi le cont rolli ng pri ces.  In  

tes timony before t he Industri al Commi s si o n ,  Fli nt was asked what sort of  trust 

legi slati on he favored. He repl i ed that he thought i t  was di fficult to draft 

benefi ci al le gi sla ti on an d that the e xi s ti n g  anti trust laws ha d tended to 

force mergers. 

My i dea i s  that affai rs of trade are best regulated by 
natural laws. I t  i s  very d i ffi cult to su gges t le gi slati on 
of any radi cal character that can supplant to advantage the 
n atural law of supply and demand. For i ns tance, the co urts 
i n  Germany have sus tai ned the agreements whi ch we call 
restrai nt of tra de agreemen ts. The res ult of thi s has been 
that there ha ve been fewer combi nati ons i n  Germany. In thi s 
co untry laws ha ve been passed agai nst agreements between 
co rporati ons for the purpose of regulati ng trade. Well , 
that very le gi sla ti on has had a ten dency to force 
organ i zati on of i ndus tri al combi nati ons. The legi slators 
who formulated the restrai nt of tra de laws di d not 
anti ci pate that those  very laws would be one of the 
stron gest reason s for br ggi n g  a bout the organi zati on of 
i ndustri al combi nati ons. 

In summary, Fli nt saw the lack of  appropri ate i ncenti ves as a maj or cos t  of 

merger , he thought mer ger prevented pri ce cutti n g  duri n g  recessi o ns but 
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(readi ng between the l i  nes) at a greater cos t  than pri ce fixi ng , an d he 

att ri buted a l ar ge fracti on of the U . S .  merger acti vi ty to the anti trus t l aw. 

F .  An Overvi ew of Changi ng I ndus try Organ i zati on 

The cos ts associ ated wi th si ngl e- fi rm organ i zati on are al so co ns i s  tent 

wi th the determi ned search for some fe derati ve or decentral i zed i nd ustry 

organ i zation , whether authenti c trus ts , or other devi ces l i  ke pool s ,  pri ce 

fi xi n g  agreemen ts , hol di n g  compani e s ,  or 11 Conmuni ti es of i nteres t11 that were 

often ca l l ed 11 trus ts . 11 The speci fic ci rcumstances of an i ndus try di ctated 

whi ch was the bes t form of organi za ti o n ,  subj ect to the constrai nts of the 

evol vi ng anti trust  l aw an d of the formi da bl e bu t l i  mi ted creati vi ty of 

corporati o n  lawyers and company offi ci al s desi rous of fi n di n g  ways aro un d the 

l aw  . B roadl y s peaki ng,  the l ega l attack on the trus ts an d cartel s i n  the l ate 

1 880s l ed to t he fi rst ro un d of mergers , an d ,  i n  one cas e,  the fi rst communi ty 

of i nteres t; the renewed attack on pool s an d pri ce fixi ng l ed to merger 

through compl ete consol i dati o  n ;  and the hol di n g  com pany , whose potenti al was 

di sco vered i n  1899 , became a po pul ar mer ger devi ce unti l it proved to be 

s us cepti bl e  i n  1 904 to a rul e of reaso n .  Compl ete merger appears to ha ve been 

a l as t  resort i n  many ca s es . I nteres ti ngl y,  the mos t earnes tl y purs ue d  

mo nopol y ,  Standard O i l  , was t h e  fi rst tr ust,  the fi rst community of i nterest 

and the fi rs t  hol  di ng company i n  i ts vari ous i ncarnati ons . 66 

One obj ecti on to the i dea t hat mer gers create di seconomi es of mana gement 

i s  that the fi rm s  i n  an i ndus try can mer ge  an d achi eve through i nternal 

decentral i zati on the eco nomi es that com e from i n  de pendent res po nsi b i l  i ty an d 

acti on . S o ,  the argument goes , i t  cannot be true that the f i rm s  merged 

rel uctan tl y  and  at  the e xpense of a l ower-cos t form of organi zati on .  Thi s 

.obser vati  on has some drawbacks . Fi rs t  , i t  makes the que s ti on of i ndus try 

organi zati on o pen-ende d ,  posi n g  the same d i ffi cul ty for the study of fi rm si ze 
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as i s  usual l y  i mpl i ed by the as sumpti on of co nstant ret urns to scal e. I f  

there were no cos ts to merger, why didn ' t  fi rms merge before 1 898? Second , i t  

breaks the co nnecti on bet;ween forms of bu s i  nes s organ i zati on that are l egal 

and any real or presump ti ve ben efi ts. I f  there were no connnecti o n ,  then i t  

woul d ha ve been an easy matter to set up a s ham corporati on i n  the face of 

l e  gal acti on agai nst a cartel and co nti n ue as before. However, i n  practi ce, 

owners hi p ri gh ts of i nd i vi dual sharehol ders i n  a mer ged fi rm are general , and 

the con cern of the s hare hol ders wi l l  be to ma xi mi ze the val ue of the enti re 

enterpri se. Consequentl y,  thi s i mpl i es the necessi ty of imposi  ng res tri cti ons 

on mana gers who can no l on ger be al l owed to ma ximi ze the val ue of i ndi vid ual 

pl ants beca use of the detri mental effect thi s woul d ha ve on the fi rm as a 

whol e. A s ham merger, one i n  whi ch the ri ghts and o bl i gati ons of s hare hol ders 

were l eft un affected , woul d very l i  kel y have come under attack for abusi  ng the 

corporate form , and t he 1 egal doctri nes i n vol ved i n  " pi erci n g  the corporate 

ve i l "  woul d ha ve come i nto pl ay. So,  al tho ugh mergi ng f i rm s  can pi ck from a 

ran ge of or gani zati on al form s ,  that ran ge was pro ba bl y  not l arge enough to 

al l ow  them to mimi c exactl y the i ncenti ves ava i l  abl e under compl ete 

i ndependen ce. 

V I .  ECONOMISTS AND THE 1 898 -1902 MERGER WAV E 

The i dea t hat anti trust pol i cy pl ayed a si gnifi cant rol e i n  the Great 

Mer ger Wave has gotten a cool wel come i n  modern s tud i es of tur n-of- the -cent ury 

anti trust pol i cy and mer ger acti vi ty. I t  fai red somewhat better i n  the fi rst 

few decades after the mergers took pl ace , al though the topi c never seemed 

worthy of e xten si ve st udy. lewi s Haney, i n  an i n  si ghtful an al ysi s of the 

.s tructure and fun cti on of va ri  ous forms of bu s i  nes s organi  zati  on , menti oned 

the rol e of ani trust se veral times i n  pa s si n g.67 El i ot Jon es devoted most of 

http:ssing.67
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the cha pter on the 11 Modern Trus t Movement .. i n  hi s 1924 book The Trus t Probl em 

to a descri pti on of t he vari o us fonns the trust coul d ta ke,  and menti oned 

bri efl y  that the anti trus t l aws had ca used f i nn s  to ado pt ti ght 
· 

consol i dati o  n s .  68 He quoted the passa ge from Uni ted Shoe Machi nery that 

s uggests that anti trust pol i cy may have ca used merger i n  that ca se,  bu t he di d 

not comment on whether anti trust pol i cy was a ca use of the co nsol i dati on i n  

t he s teel i ndus try, focusi ng i ns tead o n  11 the desi re t o  res tri ct or el imi nate 

competi ti on . "69 J .M . Cl ark spec ul ated t hat the anti trust 1 aws , amon g other 

factors , drove the ca rtel s to merger , 70 and a Brooki ngs publ i cati on that 

a ppeared i n  1 93 9  empha si zes that K ni ght made mer ger l e ga l  , but attri butes the 

mergers to the expansi  on of the l ate 1890s . 7 1  Many of the cl assi  c works on 

t he trus t i ss ue vi ew the ri se of the trus t, broadl y defi ned , as the mai n 

i s  sue ,  and seem to rega rd the cho i ce among trust forms as a rel ati vel y mi nor 

ques ti o n  . Consequentl y, they empha si ze the ni neteenth century '  s fal l  i ng pri ce 

l evel , the devel oJlllent of rai l  roads , the ri se of l arge scal e producti on and 

s i m i  l ar l on g-tenn devel o Jlllents , but they do not menti on anti trus t .  72 

By the 1950s the noti on was vi ewed wi th much ske pti ci sm .  George Sti gl er 


gi ves primary con si derati o n  to chan ges i n  corporati o n  l aw i ni ti ated by New 

J ersey i n  the l ate 1880s and to the growth of the New York Stock Exchan ge 

11 i nto an effecti ve market for i nd ustri al sec uri ti es . "  73 The growth of t he 

exc han ge ,  S ti gl er ar gues , al l owed promoters to capi tal i ze mono pol y ga i ns .  He 

pl ays down the rol e of anti trus t .  "The effecti ven ess of the Shennan Law i n  

deal i ng wi th co nspi raci es was not cl ear unti l 1899 , when the Addys ton P i pe 

case was deci ded ; and t here was a contemporaneous wa ve of amal gamati o  n s  i n  

E ngl and , where co ns pi raci es were un enforceabl e but not acti onabl e .  u 74 

I ha ve tri ed to s how that t he deci si ons before 1899 s houl d not be 

· di sco unted and that the Bri ti s  h mergers were not necesssaril  y due to the same 
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i nfl uences. Looki ng at co rporati on 1 aw and sec uri ti es markets as " causes" 

al so  rai s es ques ti ons. U.S. rail  road sec uri ti es were traded for many decades 

before 1900 i n  both the U.S. and the U.K.75 It  i s  di ffi cul t to i magi ne that 

the l i  qui d i ty of sec uri ti es markets i ncreased so  ra pi dly beca use of 

i nnovati ons i n  commun i cati on , say , that one i ndus try after another became 

co nsol i dated i n  a fi ve year peri od. It seems j ust as sensi bl e to say that the 

formati on of l arge fi rm s  i ncreased the demand for l i  qui d  securi ti es markets. 

The rol e of the t he new corporati on l aws i s  al so l ess than cl ear. New 

Jers ey al l owed hol di ng compan i es and permi tted corporati ons to exchange s tock . 

for pro perty i n  1 889 , ni ne years before the mer ger wa ve be gan. Other states 

soon pa ssed s i mi l  ar l egi sl ati on.76 I t '  s pos s i bl e  that states competed for 

corporati ons fol l owi n g  t he acti o  ns ta ken agai nst trus ts i n  the l ate 1890s. 

Another fact tha t ha s to be faced up to i s  that a number of i ndus tri al and 

rail  road mergers took pl a ce between 1 888 and 1893, provi n g  that i t  co ul d be 

done. Why d i d  mos t fi rms wa i t  unti l after 1897? In add i ti on ,  corporati ons 

co ul d consol i d ate before 1 889 wi th  s peci al permi s si on of state l egi sl atures ,  

they co ul d purchase property, and some co nducted sub ros a hol di ng company 

rel ati o  n s.77 The commun i ty of i nteres t ,  used by Standard O i  l i n  the 18 90s and 

after i ts di ssol uti on i n  1911 was al so an al ternati ve.78 

Jesse Markham i s  al so  i ncl i ned to gi ve a mi nor rol e to anti trust pol i cy 

7 9i n  a 1955  s urvey of mer ger movements. Hi s stud y revi ews evi dence l i  nki ng 

busi n ess acti vi ty and merger, and he eval uates vari ous expl an ati o  ns for the 

merger movements at the turn-of-the-century, the 1920s , and the 1 940s. He 

concl udes t hat the ti mi n g  and sco pe of the fi rst wa ve "defi es preci se 

anal ys i  s" and menti ons the Sherman Act onl y bri efl y.80 Markham i s  taken to 

.tas k for thi s i n  a "C omment" by Wal ter Adam s ,  who enphasi zes "the cruci al  E.C. 

Kni  gh t  deci si on." 81 In a more recent s tudy of the Sugar  Trus t ,  Al fred E i chner 

http:movements.Hi
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82al so s tresses the i nfl uence of thi s ca s e .  

Hans Thorel l i  , i n  a boo k l en gth study of turn-o f-the cent ury anti trust 

pol i cy al so publ i shed i n  1 955  rej ects the vi ew that anti trus t may ha ve done 

more than stimul ate a few mergers , cl a i mi n g  that the proba b i l  i ty of 

prosecuti on was too l ow .  " I t  woul d be a va s t  exaggerati on to say that the two 

rail  road cases were a deci si ve fa ctor i n  i nd uci n g  restri cti o n-mi nded 

bu si nes smen to choose ti ght rather than 1 oose combi nati ons , "  he co ncl udes . 83 

Ral ph Nel so n ,  a ut hor of an NBER study that provi des an authori tati ve 

compi l ati on and an al ysi  s of U .  S .  mer ger s tati sti cs , al so l ooks at anti trus t 

pol i cy but fi nds the ti mi n g  of the l ate 1890s mergers to be ambi gi ous  . 84 I n  

addi ti on ,  Nel son contends that the 1888-1892 mergers co ul dn ' t  be expl ai  ned by 

the l ater cases . As  I have tri ed to s how, t he ti mi n g  of the mergers i s  

actual  l y  fai rl y co nsi  stent , and the earl i er mer gers occurred when the trus ts 

fi rst fel t an i l l  wi nd . 

V I  . 	 AN ECONOf.f:TRI C STUD Y  OF ANT ITRUST POL I CY AND f.f: RGERS 

There were se veral swi n  gs i n  mer ger and cartel pol i cy fol l owi n g  the 1 904 

deci si on .  Standard O i l  and Ameri can Tobacco were broken 

and tou gher anti-merger standards were wri tten i nto the Cl ayton and 

The Taft and Wi l  son admi ni strati ons , duri ng 

whi ch t hese two pi eces of l e  gi sl a ti on were con si dered and passed , had a 

parti cul arl y s tron g anti -merger pol icy.  Thi s i s  refl ected i n  the l ar ge  number 

of "monopol i zati o  n" cas es fil ed i n  the years 1 91 0  to 1 91 4 .  85 

At  other ti mes anti trust was more of a pa per ti ger . The gover nment tri ed 

but fa i l  ed to brea k up  U .S .  Steel , and mer ger pol i cy was very l a x  i n  t he 

. 1  920s . The per s e  rul e aga i  ns t  pri ce fixi ng was scuttl ed i n  191 1 i n  Standard 

O i l  and not fi rml y rees ta bl i s hed until 1 92 7  i n  Trento n Potteri es . 86 
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Throughout the i nter veni ng years , ca s es i nvol vi ng trade as soci ati ons added to 

the uncertai nty about what t he Sherman Act did and did not pro hi bi t .  87 

Strenuo us efforts were made duri ng Theodore Roos evel t '  s second term , i n  the 

years before the Cl ayton Act was passed , and i n  the l ate 1 920s and earl y  1 930s 

to rewri te the anti trust  l aws to al l ow  at l ea s t  regul ated pri ce fixi ng . 88 

Thi s end was bri efl y  achi eved wi th the Nati onal  Reco very Act ca rtel i zati on s  . 

Even the Su preme Court ' s  resol ve sagged i n  Appal  achi an Coal s .89 Fi nal ly,  the 

Roose vel t Admi ni strati on re versed i ts co urse and ado pted a stri n gent anti trust 

pol i cy i n  the l ate 1 930s and earl y 1940s . 90 

Fi gure 1 s hows t he number of anti trust cases i ns ti tuted by the De partment 

of Jus ti ce for the years 1890-1950 . I t  al so s hows several mer ger seri es that 

j oi ntl y  co ver the s ame peri od . The number of cases i s  a poor meas ure of 

anti trus t pol i cy ,  in pa rt because thi s aggregate l umps toget her pri ce fixi ng 

and other types of cases . But we ha ve to ma ke do  . Important de vel o pments for 

anti trus t ,  whi ch s houl d al so have an effect on merger , are marked bel ow  the 

gra ph.  

Begi nni ng i n  1 904 and up to the 1 ate 1940s ,  the.re seems to ha ve been a 

connecti on between the two seri es .  Thi s co vers t he  peri od between Northern 

Securi ti es and the Cel l ar-Kefauver Amen dment .  Between 1 904 and the earl y 

1 920s t here are four cycl es of ani trust enforcement matched by fo ur cycl es of 

mer ger acti vi ty. The fi rs t  ended i n  1 908 , when the Hepbu rn B i l  l --a l egi s­

l a  ti ve pro posal that wo ul d ha ve al l owed pri ce fi xi n g--was bei n g  co n si dered . 

That  effort fai l ed ,  and mergers i ncreased s harpl y and then decreased duri ng 

the ye ars that reform of the antitrust l aws was bei n g  con sidered agai n ,  

hi tti ng the i r  l owes t po i nt for the ye ars 1 900-192 0  i n  1 91 4 ,  when the 

.l egi sl ati ve l a b or ga ve bi rth to the FTC and Cl ayton Acts . The thi rd and 

fourth cycl es are real l y  one ,  i nterrupted by the F i rs t  Worl d War , when 
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i ndus try was cartel i zed by government. 

One feat ure of thi s data ,  whi ch i s  co nfi rmed bel ow i n  economet ri c 

res ul ts , i s  the tendency for chan ges i n  merger acti vi ty to l ead chan ges i n  

case fil i ngs. Thi s ca n mean ei ther that merger ca used more ca ses to be fil ed 

or that case fil i n gs re presented earl i er chan ges i n  pol icy. Al though yearl y  

data on the number o f  mer ger and pri ce fi xi ng ca ses are not ava i l abl e,  fi ve 

year a vera ges of charges fil ed from 1 904 through 1 92 5  i ndi cate that o nly 1 8  

percent of al l ca ses i nvol ved mono pol i zati on charges , whi l  e 71 percent 

91i n  vol ved hori zo ntal a greemen ts. Note al so that the number of cases fi l ed 

underwent fai rl y dramati c swi ngs , maki ng i t  unl i  kel y that budget cutba cks due 

to busi ness cycl es or ot her e xtraneous fa ctors ca used the peri odi c decl i n  es i n  

cas e  fil  i ngs i f  the Department of Jus ti ce o perated under roughl y cons tant 

returns to scal e .  

The 1 920s mer ger wave i s  usual ly  co nsi dered to be the second i mportant 

one after the 1898-1 902 movement. The actual 11Wa ve11 can proba bly be dated at 

192 5-192 9  . Carl E i s  emphasi  zes the 1 ax merger pol i ci es i n  hi s study of these ·  

92mer gers . Thi s i s  co n si s tent wi th  t he evi dence from the earl i er merger wa ve, 

bu t the two peri ods may have had an i ncreas i ngl y s tri ngent cartel pol i cy i n  

wel l  . Not o nl y  did the Su preme Court reesta bl i  s h  the per s e  rul e i n  

192 7  i n  Trenton Potteri  es , bu t the number of hori zo ntal co nspi racy ca s es fil ed 

i n  1 920- 1 924 ( 50 cases ) and 1 925-1 92 9 ( 36 cas es ) was greater than i n  al l 

precedi ng f i ve-year peri ods  except 191 0-1914.  It was al so greater than i n  the 

next two fi ve year peri od s.93 A ren ewed effort to chan ge the anti tr us t l aws 

fol l owed the 1 92 7  cas e ,  and cas e  fil i ngs al so decreased. The number of 

mergers decreased at the s ame time,  remai ni n g  l ow throu gh the fi rst two term s 

.of the Roosevel t admi ni strati on. However , ca s e  fil i ngs i ncreas ed 

substanti al l y  i n  the l ate 1 930s and early 1 940s , and the number of mergers 
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i ncrea sed d i rectly a fte r thi s  1 80 degree change i n  pol i cy .  Th i s  sort o f  graph 

read i ng certa inly  does not prove a connecti on , but it does provide the 

ou tl i nes of one expl anation for l arge swi ngs i n  merger ac ti vi ty before passage 

of the Cel l  ar-Kefauver Amendment and before pri ce fi x ing had b ecome i l l egal 

permanently and beyond a l l  doub t .  

Some stati sti cal resul ts support the l i  kel i hood o f  a l i nk between mergers 

and ca se fi l i  ngs . In the resul ts that fo l l ow yearly merger ac ti v i ty for the 

years 1895-1920 i s  regressed on case fi l i  ngs , stock pri ce changes and dummy 

variabl es coveri ng peri ods whe re  anti tru st po l i cy underwent changes . Stock 

pri ce changes are i ncl ud ed becau se the weak stati stical  assoc i at i on between 

stock prices a nd merger i s  one expl  anati on , a l  though an expl anati on wi thout a 

' theory, that has o ften been p roposed a s  a cau se o f cyc l es i n  merger 

ac ti v i ty .  The dUmmY vari abl es a re a necessary ev i l  becau se they are the only 

way of ta k i ng i n to account the k ey pol i cy change s  . The probl em wi th usi  ng 

dummi es , of course , is that the data are made up , so to speak , a nd gi ven 

enough dummi es , i t  would be pos s i b l e  to expl a in just abou t any time seri es . I 

wi l l  

the i n i ti ati on o f  Northern Securi ti es ) ,  1899 ( the year fol l owi ng Jo i nt Tra ffi c 

defi ne three : one for 1 898-1 902 ( the per i od between Trans -Mi s souri and 

Ta ft ad mi n i  strati on , the FTC a nd Cl ayton Acts , a nd the creation of exempt 

i adu stries , as  we l l  as  the 1 896 pol i ti ca l  uncerta inty )  . 

The most s tri k i ng featu re o f  Tabl e  6 i s  that the dUmmY vari abl es for 1 898 

and 1898-1902 provide strong and con s i  stent support for the view that those 

years were speci a l  , even tak i ng i n to  account the i n fl uence of stock pri ce s  . 

Jhe dummy for pol icy uncerta inty ( 1 896 , 1908-1 916 ) ,  on the other hand , s hows a 

strong negati ve e ffec t .  Al so of i n terest,  the number o f  ant i tru st ca ses has 
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as much expl anatory power as s tock returns . Current stock returns are more 

stron gl y rel ated than ei ther l agged or l eadi ng stock return s .  In contras t ,  

anti trus t cases from pas t  years are negati vel y, and from future years 

posi ti vel y, rel ated to merger . Si nce cas e fil  i n gs re present pol i cy 

i ni ti ati ves tha t had thei  r ori gi ns before a gi ven ca s e  was fil ed , the negati ve 

associ ati on of earl i er case fil  i n gs wi th c urrent mer gers sugges ts at fi rst 

gl an ce the perverse i nference that mergers i n  the current peri od are 

s timul ated by a l a  x pri ce fi xi ng pol i cy i ni ti ated more than a year ago .  Thi s 

i s  proba bl y  a s tati sti cal fl uke that comes from the see- saw nature of 

anti trust enforcemen t .  The posi ti ve associ ati on of ne xt yea r '  s case fil i n  gs 

wi th current merger acti vi ty comes cl os er to ca pturi ng an i ntel l  i gi bl e 

rel a ti o  ns hi p si n ce i t  ta k es time to pre pare cases and si n ce an admi ni strati on 

wi l l  us ual  l y  reveal before ca s e  fil i ngs are made what i ts stance on anti trus t 

i ss ues wi l l  be . 94 

The l as t  two col umns of Tabl e 6 s how that when fil  i ngs are used as 

e xpl an atory va ri a bl es t he effect t hat can be credi ted to s toc k returns fal l  s 

off. MY gues s  as to why thi s occurs i s  that s tock pri ces partl y chan ged i n  

res ponse to devel o pments i n  anti trus t .  The Dow-Jones avera ge used i n  t hes e 

regress i ons was compo sed chi efl y of rai l  road stocks and s tocks of co rporati ons 

that had been formed i n  the 1 898-1 902 merger wa ve, and t hese are preci s el y  the 

fi rm s  that  had an i nteres t i n  the i nterpretati on and enforcement of the 

S hennan Ac t .  As each of se veral cri s es i n  anti trust pol i cy came and went ( t he 

years 1 904 ,  1908 and 1914 provi de exampl es ) ,  stock pri ces may ha ve dropped and 

t hen ri s en as it became cl ear that more radi cal sol uti o  ns to t he trust 

probl em--such  as di  ssol uti on of fi rm s  whi ch happened al so to be i n  the Dow­

̋ ones i ndex--were bei ng pa ssed up i n  fa vor of renewed dedi cati o n  to catc hi n g  

pri ce fi xers . 95 Simi l  ar arguments woul d hol d for more broadl y defi ned i ndexes 
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si nce a l arge fracti on of i ndustri al stocks were i ssued by fi rms formed i n  the 

Great Merger Wa ve. 

The resul ts so far have used fi rm di sappearances through mer ger i n  mi ni ng 

and man ufacturi n g  as the dependent vari a bl e. Exami n ati on of the data reveal ed 

that mi ni ng d i  sappearances , chi efl y i n  co al mi ni ng , acco unted for a l arge 

fracti on of di sa ppearances ( 1  7 percent for the yea rs 1895-192 0 )  and were very 

va ri abl e. For exampl e ,  they acco unted for 43 percent of the total i n  1905.  

In  addi ti on ,  i t  seemed desi ra bl e to break down the regressi ons by the  two 

types of merger , co nsol idati on and acqui  si ti on. The regres si  on res ul ts i n  

Ta bl e 7 s how an e ven wea ker effect of stock returns on manufacturi n g  

di sappearances than on man ufacturi ng and mi ni ng di  sappearances. They al so 

s how a much stron ger rel ati on between anti trust case fil i n gs and acqui si ti o n  

than between anti trust  cas e  fil i ngs and co nsol idati on. On the other hand , 

co nsol i dati on seems l argel y to ha ve been a res ponse to events i n  1898-1  902 and 

does n •  t appear to ha ve been affected at al l by the peri ods of 11 pol i cy 

uncertai nty .. ( 18 96 ,  1 908-1 91 6 )  or by case fil  i n gs. One pos si b i l  i ty i s  that 

acqu i  si  ti on was more sen s  i ti ve to the anti trus t cl i mate ,  but i t  seem s  more 

l i kel y that the l arge number of consol i dati o  ns i n  the years 1898-1 902 i mparted 

so much vari abi l  i ty to the data over those  years that the more subtl e effects 

of cas e fil  i n gs and t he peri ods of pol i cy uncertai nty are l os t. 

V I I I  . CON CL US ION 

Did anti trus t pol icy cause the mer ger wave that began i n  the l ate 

1890s? An ass es sment of what the key co urt deci si ons s ai d  and how they were 

i nterpreted makes i t  reasonabl e that mer ger was l egal whi l e  cartel s were 

and these deci si o ns ( K  ni ght ,  Trans­.not. Thi s was at  l east a. wi des pread vi ew, 

M i  s souri , Joi nt Traffic  and Taft •  s Addys ton opi ni on ) enj oyed promi nent pl ay i n  
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news pa pers and l ega l pu bl i cati ons . 

The ti mi ng of the mer gers i s  co nsi stent wi th thi s story. There was a 

bri ef fl urry of mer gers i n  t he l ate 1 880s--aro und the time the fi rst anti trust 

l aws were pa s sed and the trus ts were fi rs t brought i nto the co urts . There was 

an un precedented number of 

trus ts and a s eri es of 

co urt cas es Merger acti vi ty decreased 

was l i  ti gated .  

Other evi dence comes from parti cul ar i nd us tri es . The mer gers i n  several  . 

i ndus tri es--cotton oi l , suga r ,  cas t  i ron pi pe , oi l and meat packi ng--appear to 

have been the res ul t of anti trust acti on ta ken a gai nst cartel s i n  those 

i ndus tri es . I n  other cas es--shoe machi nery and expl os i ves--mer ger was 

a pparentl y  underta ken on the ad vi ce of attorneys worri ed about the anti tr us t 

l aws . Steel and rai l roadi  ng ,  two heavi l y  cartel i zed i ndus tri es , resorted to 

merger at a substanti a  l l y  greater pa ce begi nni n g  in 1898 ,  and a maj or promoter 

of co nsol idati ons cl ai med that  the anti trus t l aws i ncreased the number of u .s s  

mer gers . I n  addi ti on to merger, anot her devi ce,  the· commmuni ty of i nteres t ,  

seems al so to ha ve s prun g  up i n  the l ate 1890s i n  rai l roadi ng a s  a subs ti tute 

for cartel a greemen ts.  

Data from l ater years sugge s t  that anti trus t pol icy co nti nued to 

i n fl  uen ce the number of mergers . Northern Securi ti es res ul ted i n  fewer 

cons ol idati ons and more acqui si ti ons . There i s  a s trong,  pos i  ti ve s tati sti cal 

rel ati ons hi  p between merger and the number of anti trust case fil  i n gs d uri n g  

the years 1904 t o  1920,  an d a more ca s ual  i nves ti ga ti on s ugge s ts tha t the 

mer ger wa ve of the l ate 1 920s may have been rel ated to i n  creased case fil  i n gs 

.and the re-es tabl i shment of the per s e  rul e ,  and that the mer ger wave of the 

another i ncrease after E. C. Kni ght, and fi nal  l y  

mergers i n  1898 fol l owi ng a new outcry aga i  ns t  the 

that held pri ce fi xi ng to be i l l  egal . 

s ubs tanti al l y  whi l e  Northern Securi ti es 

1 940s may ha ve been a res ponse to the anti-mono pol y campai gn of 1 939- 1 942.  
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Any expl an ati on ha s to be eval  uated aga i ns t  the al ter nati ve s. The 

mergers grew so ra pi dl y  and encompa ssed so  many d i  ffer ent i nd ustri es t hat i t  

seems reasonabl e to l ook  fi rs t  at pol i cy i nterventi on--a chan ge i n  corporati on 

l aws or a chan ge in ca rtel pol i cy, for exampl e. The o bvi ous d i ffi cul ty wi th  

the co rporati on l aw argument i s  that the l aws were chan ged a deca de before the 

mergers took pl ace. It al so be gs the ques ti o  n ,  why was t he l aw chan ged? I t  

seems more reas onabl e ,  I thi nk , that mer gers i n  1898 and 1899 were ca used by 

co urt cases deci ded i n  1897 and 1 898. W h il e the Bri ti s h  mergers of the 1 880s 

and 1890s represent a cha l  l en ge to thi s seem i ngl y s trai ghtforward 

i nterpretati on of the evi dence,  i t  seems defensi bl e at the very l east to say 

that the U .  S. mer ger movement wa s l arger and more prono unced by a great enough 

margi n to meri t s peci al attenti o n. 

I • ve al so tri ed to revi ve an ol d co nt roversy that the evi dence seems to 

i n vi te. Were t he  cartel s and mergers ca used by the desi re for mono pol y or by 

the desi re to prevent rui nous competi ti on? Bot h  expl an ati ons are co nsi  stent 

wi th  t he noti on that the 1898-1 902 mergers were ca used by t he the co urt cases · 

of 1897 and 1898. However , many fi nms apparentl y preferred the l es s  secure 

col l  u si on of a ca rtel until t he l ate 1890s , suggesti ng t hat the mono pol y gai ns 

from merger may not ha ve been very great. So,  i t  certai nl y s eem s  worthwhi l e  

to con si der expl ana ti ons t hat don • t  posi t mono pol y gai n as the reason for 

col l us i  on and for mer ger i nduced by a l aw aga i  ns t  pri ce fixi ng. 

The vi ew t hat col l  u si on and mer ger were bot h res ponses to una voi da bl e 

mar ket i mperfecti ons s temmi ng from fi xed cos ts ha s some advantages co nsi dered 

purel y as t heory, and i t  al so recei ves s ome support from t he  di s proporti on ate 

repres entati on of the i ron and s teel i ndus try i n  the peak years of 1898-1902 , 

.as wel l a s  from the promi nent cartel i zati o  n ,  merger , and de vel opment of 

commun i ti es of i nteres t i n  rai l roadi ng. The i mpl i cati on , onl y t hi nl y s ketched 
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here ,  that there ca n be too much competi ti on i s  al so i n  harmony wi th the vi ew 

of turn-of-the-century busi nessmen and economi sts ,  whi ch seems to me to be a 

ha ppy res ul t i f  i t  can be ach i eved on an economi cal l y  defensi  bl e bas i  s .  But , 

whil  e I hope to ha ve ai ded i n  t he re ha b i l  i tati on of a way of l oo k i n g  a t  

com peti ti on and monopol y,  much remai ns to be done. 
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3. 

FOOTNOTES 


1 .  U .  S. v .  Trans-M i s souri Frei ght Ass '  n ,  166 U.S. 2 90 ( 1897 ) ;  U .  S. v .  

Joi nt Traffic Ass ' n  , 1 71 U.S. 505 ( 1898 )  ; and U .  S .  v. Addys ton P i pe & Steel 

Co., 1 75 U.S. 2 1 1  ( 1  899 ) .  Judge W i  l l i am Howard Taft ' s  Court of Appeal s 

opi ni on , U.S. v. Addys ton ,  85 Fed. 271 ( 6th  C i  r. 1898)  , aff ' d  , was al so 

i n  fl uenti al ,  as  I s how bel ow. 

2. The path-breaki ng anal ysi  s of George J. S ti gl er ,  A Theory of 

Ol i go pol y, i n  The Organi zation of I nd ustry 3 9  ( 1 968)  , subs ti t uted the cal cul us  

of sel f- i nteres t for boot- strap expl an ati ons of col l us i on. 

George J. Sti gl er , The Theory of P ri ce 21 9-220 ( 2nd ed., 1 966)  ci tes 


s everal factors that make formi ng and pol i ci ng a greements more di ffi cul t:  more 

numerous fi rms , a more compl ex prod uct market , and more ra pid chan ges i n  

s uppl y and demand. Freder i c  M. Scherer , I ndus tri al Market Structure and 

Economi c Performance 1 99-200 ( 1 980 ) ,  al so pl a ces emphasi s  on the number of 

competi tors. Ri chard A. Pos ner and Fran k H.  Eas terbrook , Anti trus t 336-338 

( 2nd. ed., 1 981 ) ,  l i  st  twel ve fac i l  i tati n g  fa ctors. ( Al though thei r 

d i  scus sion precedi ng thi s co ncerns " taci t col l us i on , "  thei r l i  st  woul d appear 

to a ppl y to col l u  sion i n  gen eral.)  Of t hese twel ve, ei ght are concerned wi th 

the probl em of detecti ng cheati ng and enforci ng col l usi  on. Thes e ei ght are 

sel l er concentration,  t he exi stence of a competi ti ve fri n ge ,  buyer 

concentration ,  standardi  zation of the product , the degree of hetereo genei ty i n  

verti cal i ntegration acros s  fi rms,  whether no n-pri ce competi tion i s  important,  

the vari  abi l  i ty of deman d ,  and the use of seal ed bi ds. 

4 .  The l i  terature on thi s subject i s  di  sc ussed i n  Section V I  bel ow. 

5. Thes e  as sumpti ons co ns ti tute a modi fication of those empl oyed i n  

Geor ge J. S ti gl er , Mono pol y and Ol i go  pol y by Merger, i n  The Organi zation of 
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I ndus try 95 ( 1  968 )  , wh ich assumes no di seconomi es from merger and a l ess  than 

i nstan taneous suppl y response to pri ces above the competi ti ve l evel . 

6 . Let P be the pri ce above wh i ch the ca rtel or merged fi rm faces 

competi tion , C the constant un i t  cos ts of the ca rtel , M the con stant un i t  

costs of the merged fi rm, and x the probab i l  i ty o f  the cartel function i ng i n  a 

gi ven period .  The expec ted ga i ns to merger per un it  of output each period are 

P-M- x ( P  -C ) ,  assumi ng that the cartel j u  st covers costs when i t  breǎ s down . 

Cl earl y, these ga i ns are di rectl y rel ated to the monopol y margi n and inversel y 

rel ated to the durabi l i  ty of the ca rtel and the ca rtel margi n .  Speci fi cal l y , . 

the ca rtel wi l l  be preferred i f  
M-CP -M < x ( P-C ) o r  P-C < ·r:x

where P-C i s  the cartel margi n and M-C i s  the per un i t  cost penal ty from 

merger. A l aw agai nst cartel s can be thou ght of as  ra i si n  g C and l oweri ng 

X .  

7 .  More general  , theoreti cal statemen ts of th i s  i s  sue ,  wh i ch are based 

on the theory of the core , appear i n  Lester G .  Tel ser , Econom ic  Theory and the 

Core ( 1  978 ) , at c h .  2 ;  Wi l l i  am W .  Sharkey , A Study of Markets I nvol vi n g  

I ncrea s i ng Returns and Uncertai n Demand ( 1  973 ) ( un publ i s  h ed Ph . D .  

di ssertation , Uni v .  of Chicago )  ; and Wi l l  i am W .  Sha rkey , The Theory of Natural 

Monopol y ( 1  983 )  , at ch . 6 .  Sharkey i n  terprets the res ul ts in th i s  l a  st 

reference as  an i nstance of "des truc ti ve competi tion . " I trace some of the 

i n  te l l  ectual hi story of the probl em of fi xed co sts i n  George Bi  ttl i n gmayer, 

Decreas i ng Ave rage Cos t and Competi tion : A New Look at the Add yston Pi  pe 

Case, 25 J .  L aw & Econ . 201 , 204-210 ( 1 982 )  , and i n  George Bi ttl i ngmayer , 

Pri ce Fi xi ng and the Addyston Pi pe Case , 5 Research i n  L aw and Econ . 57 , 1 22­

1 23 nn . 5-10 ( 1  983 )  . 

The i nteger probl em can emerge because of uncerta i n  and vari abl e demand 



- 41 -

and because l arger producti on un i ts have l ower average costs than smal l er 

un i ts beyond some mi n imal capac i ty that i s  "l  arge" rel ati ve to the market. 

So , i n  the exampl e above , i f  three passengers showed up together i n  every 

mark et peri od ,  cabs servi ng that street corner woul d have seats for three 

passengers , wi th average costs presumabl y  no h i gher than for cabs wi th onl y  

two sea ts. Wi th contestab i l  i ty,  the pri ce charged woul d  resul t i n  revenues 

just  coveri ng cos ts. On the other hand , i f  cabs wi th one seat had the same 

costs per passenger as  l arger cabs , al l cabs coul d have one seat and there 

wou ld  be no i n  teger probl em regardl ess of how many  passengers showed up. 

I t  i s  true that the i n  teger probl em d i  sappears i f  pl ants have " fl at­

bottomed " average cost curves. Wi 1 1  i am J. Baumo 1 , John C. Pan zar , and Robert 

0 .  Wi l l i  g ,  Con testabl e Mark ets and the Theory of ,I ndustry Structure 32-40 

( 1  982 )  , j usti fy the u se of th i s  assumpti on by an appeal to the emp i r i cal 

resul ts of Joe S. Bai  n ,  Economi es of Scal e ,  Concentrati on and Entry , 44 Am. 

Econ. Rev . 15  ( 1  954 ) , and fi nd i ngs  presen ted i n  Scherer, supra note 3 ,  at ch. 

4 .  However ,  these resul ts refer to l ong-run economi es , and they do not rul e 

out by any mean s  economi es over a substanti al range •. the effect of wh i ch i s  to 

crea te " gaps" i n  the short-run s uppl y curve . The possi b i l  i ty of f1 at­

bottomed l ong-run average cost curves seems to me to be of l i  mi ted rel evance 

to the questi on of whether the i n  teger probl em i s  i mportant empi ri cal l y  for 

short-run equi l i  bri  a. For a d i  fferent pi  cture of the nature of costs than i s  

i mpl i ed by the survi vor pri nc i pl e  , see J. Mauri ce Cl ar̍ . Stud i es i n  the 

Economi cs of Overhead Costs ( 1923 ) ;  and the survey by A. A .  Wal ters , 

Producti on and Cost Functi ons , 3 1  Econometri ca 1 ( 1  963 ) .  Note that wi th 

uncerta i n  demand and transportati on costs , the i mpl i cati on s of the surv i  vor 

pri nc i pl e  do not hol d s i  nce i t  becomes economi cal to ma i nta i n  smal l costl y 

pl ants. 
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8. Jacob Vi ner , Cos t Curves and Suppl y Curves , i n  Readi ngs i n  P ri ce 

Theory 1 98 ,  21 2 ( Geor ge J. Sti gl er and K enneth Boul d  i n g  eds. 1 952 ) .  

9 .  The i mportan ce of trans acti ons co s ts i n  overcomi ng the probl em of an 

empty core i s  noted i n  a recent comment by Ron al d Coase. Varo uj A. Ai va zi an 

and Jeffrey L. Cal l en ,  The Coase Theorem and the Empty Core, 24 J. Law & Eco n. 

1 75 ( 1 981 ) ,  present a bargai ni n g  si tuati o  n simil  ar to the one pres ented 

a bove. Both the i  r ca s e  and mi ne have an empty core. Aiva zi an and Cal l en us e 

the peda gogi cal devi ce of s uccessi ve co ntra cts to il  l ustrate that no 

competi ti ve sol uti on emer ges. They co ncl ud e that .. the nonexi stence of  the 

core furni s  hes yet a furt her rati on al e for the exi stence of parti c  ul ar 

co nt ractual arran gements . .. w , at 181 . I woul d add that arran gements not· 
enforced by a co urt of l aw may al so re present s ol uti o ns to an empty core and 

that the rel ati ve co s ts of va ri ous arran gements wi l l  determi ne whi ch one i s  

used. As Coase obser ve s :  "Wh i l e  con si d  erati o n  of what wo ul d ha ppen i n  a worl d 

of zero trans acti ons co s ts can gi ve us va l ua bl e  i ns i ghts , thes e i nsi  ghts are ,  

i n  my vi ew, wi thout val ue exce pt a s  ste ps o n  the way to the an al ysi s o f  the 

real worl d  of pos i  ti ve trans acti on co s ts.11 Ronal d H. Coas e,  The Coase Theorem 

and t he Empty Core : A Comment, 24 J. Law & Econ. 1 83 ,  187 ( 1  98 1 )  . The 

di stance between Coase and A i va zi an and Cal l en may be l es s  than thei r exchan ge 

impl i es. The d i ffi c ul ty i l l  umi n ated by an empty core poi nts to a gen ui ne 

probl em i n  the real worl d ,  bu t how thi s di ffi cul ty i s  resol ved undoubtedl y 

de pends on parti c  ul ar ci rcums tan ces . 

10 .  I present a more detail  ed acco unt of  these po i nts in  Bi  ttl i ngmayer , 

Pri ce Fi xi n g  and the Addysto n Pi  pe Cas e  , note 7 ,  at 107- 1 1 4 .  Another 

important di fference between mer ger and pri ce fixi ng i s  that pri ce fi xi ng 


cartel s can more ea s i l y  add and drop  members as demand co ndi ti o ns chan ge. 


These co ndi ti ons determi ne the appropri ate sco pe of the cartel . Cons equentl y, 
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the extensi  on of a merger beyond the fi nm s  i nvol ved i n  the precedi ng pri ce 

fi xi n g  cartel i s  co nsi  stent wi th the mer ger ha vi n g  the s ame aim as the 

cartel . Thi s may occur i f  the cartel woul d ha ve expan ded at abo ut the ti me of 

the merger i n  the absence of merger. I n  l oo ki n g  at the mergers of 1898-1 902 , 

i t  s houl d al so be poi nted out that some fi nm s  may have been i ncl uded i n  a 

consol idati o  n if  there was a su bstanti al chance that anti-merger l e  gi sl ati on 

or Su preme Court deci si ons woul d ha ve hampered merger i n  the future. 

1 1 .  The rati o of fi xed to vari a bl e  cos ts i s  sometimes thou ght to be 

rel ated to the l i  kel i hood of col l usi on ,  es peci al l y  i f  the i ndus try i s  

operati n g  s hort of ca pa ci ty. I t  i s  ar gued t hat as the fi nm approaches 

ban kruptcy , the benefi ts of pri ce fixi ng (mi ni mi zi ng l os ses ) i ncrease,  whi l e  

the cost of pri ce fi xi n g  stays the s ame. Granti ng thi s argtment, co n si der the 

ca se where the pri ce of the vari abl e i nput i ncreases , and the i ndus try faces 

i nel a s ti c  demand. Al t hough the rati o of fi xed to va ri a  bl e cos ts has 

decr eas ed , the di vergence betweeen fi xed and var i abl e cos ts has not , and the 

i n centi ves to cartel i zati o n  remai n the s ame. It has al so been ar gued that a 

greater di vergence of fi xed and vari abl e cos ts makes col l us i on l es s  l i  kel y 

beca use t he i n centi ves to cheat are greater. 

12 .  See Peter Asch and J. J .  Seneca , I s  Col l usi on P rofi tabl e? 58 Revi ew 

o f  Eco nomi cs and Stati s ti cs 1 ( 1 976)  , for evidence that pri ce fi xi n g  fi nms are 

l es s  succes s ful than fi nms as a whol e. I t  s houl d be emphasi  zed that whi l e  the 

di vergence between a vera ge and margi n al cost ( as wel l as between a verage 

vari abl e and mar gi nal cos t )  i s  us ual l y  greater duri ng a downt ur n ,  the 

pro ba b i l  i ty of succes sful col l usi on al so depends on the l i k  el i hood that fi nms 

can en force the col l usi  on ,  and thi s depends partl y on the 1 en gth of the 

expected hori zo n o ver whi ch  the potenti al col l uders can be expected to work 

together. I f  some fi nms are l i  kel y to l eave the i ndus try d uri  ng the next 
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downt ur n ,  agreement i s  l es s  l i  kel y. One i mpl i cati on i s  tha t col l usi on i s  more 

proba bl e ,  other thi n gs equal , d uri n g  t he start of an upswi n g. See Lester G. 

Tel ser , A Theory of Sel f Enforci ng Agreements , 53 J .  Bu si  nes s 27 ( 1  982 )  , for 

an an al ysis  of the i n  centi ves to col l ude under d i  fferent e xpected hori zo ns. 

13.  Perfectl y fri cti onl ess entry and exi t i s  compati bl e wi th the absence 

of a " s  ustai na bl e" equil  i bri urn. See Ba llllol , W i  l l i g  and Pan zar , supra note 7 ,  

es peci al l y  ch. 2 ,  and Sharkey, The Theory of N atural Mono pol y, 

at ch. 5 .  

1 4 .  For general background o n  thi s topi c s ee Hans B .  Thorel l i  , 

Federal Anti trus t Pol i cy ( 1 955  ) ,  and W i  l l i  am Letwi n ,  Law and Economi c Pol i cy 

i n  Ameri ca ( 1 965 )  . Les ter G. Tel ser , Gen es i  s of the Sherman Act ( November 

1 982) ( un publ i s hed man uscri p t  , Uni v. of C hi ca go  ) ,  pres ents an economi c 

anal ys i s  of the ba si  s for anti trust pol i cy and rai l road regul ati on. 

1 5 .  C artel s or trus ts a pparen̎ y exi sted i n  co al  , o i l  , sugar,  whi s key , 

cotton ba ggi ng,  meat , corda ge , l ead ,  cottons eed oi l , pi g i ron , bar i ron , 

cr uci bl e steel , n a i l  s ,  sto ves ,  oatmeal mi l  l i  n g ,  dru g reta i l  i n g ,  coal deal i n g , ·  

i ce ,  ti l es ,  brewi ng , gun powder ,  steel rai l  s ,  wal l pa per , rai l  roadi  ng,  candl es , 

sal t ,  barbed wi re,  and wi ndow frames and sas hes. See Thorel l  i ,  supra note 1 4 ,  

at 74 -79 and 1 58-159 , and Letwi n supra note 1 4 ,  at 109 . Thi s l i  st  i s  not 

exhausti ve. I nteres ti n gl y, i t  has someti mes been cl aimed that these cartel s 

were never effecti ve. Why the n ,  one sho ul d as k ,  was cartel i zati  on tri ed aga i  n 

and a gai n i n  so  many d i  fferent i nd ustri e s? Were there no n et benefi ts? 

1 6 .  U .  S.  v. E.C. Kni ght ,  156 U.S. 1 ( 1898) . The cas e  i nvol ved the 

ac qui s i  ti on of fo ur Phi l  adel phi a refi neri es by the Ameri can Su gar Refi ni n g  

Company ( t he " Sugar  Trust•• ) whi ch owned about 60 percent of sugar refi ni ng 

.capac i ty nati o  nwi de. The hi  story of the Su gar Tr ust i s  treated i n  Al fred S. 

E i chn er , The Emer gence of O l  i gopo l y  ( 1  96 9 )  . I thank Les ter Tel ser for ca l l i  ng 
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my attenti on to thi s book and to the emphasi  s i t  pl aces on K ni ght as a ca us e 

of t he merger wave. 

1 7  . I wi l l  not pres ll11e to speak to the ques tion of the correct l egal 

i nterpretation of E .  C .  K ni ght .  See Ph i l l i  p Areeda and Donal d  F .  Turner ,  

Anti trust Law ( 1 978) , at 230-232 , and Pos ner and Eas terbrook , note 2, at 

36-38 and 96 , for current i nter pretations of the cas e .  

at 38 , note that Kni ght was fol l owed i n  Hopki  ns v .  


and Anderson v .  U .  S .  , 1 71 U .  S .  604 ( 1  898 )  , but that i t  was a voi ded i n  l ater 


years . Swi ft & Co. v .  U .  S . ,  1 96 U . S  . 375 ,  ( 1  905)  , a merger ca se ,  i s  ci ted as . 


the mos t  important l i nk i n  the chai n by whi ch  man ufacturi n g  acti vi ty came to 


be i ncl uded under the Sherman Act . 


18 . U .  S .  v .  E .  C .  Kni ght, 1 56 U . S .  1 ,  16- 1 7  ( 1  895 )  . 

1 9 .  J .  D .  Forres t ,  Anti -Monopol y Legi sl ation i n  the Uni ted States , 1 

Ameri can Journ al of Sociology 41 1 ,  424 ( 1  896 )  , cl aimed that the Su gar Trust 

deci sion 11 reserves to the Uni ted States the ri gh t  to regul ate trade and 

commerce onl y,  and l ea ves the regul ation of t he ac qui si tion and co ntrol of the 

property i . e . , merger to the states . 11 S imi l  ar vi ews appeared i n  the 1 aw 

jo urn al s .  11Whil  e combi nations i n  a gri c ul tural and man ufacturi ng 

i ndus tri es mi ght  have a great i ndi rect effect on commerce , that was not 

s uffi ci ent for Con gression al i nterference . .. Edward B. Whi tney , Consti tutional 

Ques tions under the Federal Anti -Trus t Law ,  7 Yal e L .  J .  285 , 285 ( 1  898 ) . See 

al so Lionel Norman , Le gal Restrai nts on Mod er n Ind ustri al Combi nations and 

Mono pol i es i n  the Uni ted States , 23 Am. L .  Rev . 449 , 51 1 ( 1  899) ; E .  W. 

Huffcutt , Cons ti tutional As pects of the Federal Co ntrol of Corporation s ,  24 

Am. L .  Rev . 186 ,  195 ( 1  900) ; and Dan i el Ryan , The Combi nations of 

Corporations , 10 Am . Lawyer 448 , 449 ( 1  902 ) .  Up until the eve of Northern 

Securi ti es , it was pos s i  bl e  to argue tha t 
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the agreement here i n  Addyston rel ated to the method of 

di spos i ng of the arti cl es of manufacture , and not to the 

form of organ i zati on of the producer , and therefore , unl ike 

the merger at i s  sue in  the Sugar Case , amounted to a 

regul ati on of i nterstate and fore i gn trade and commerce . 


Wi l l i  am F .  Dana , The Supreme Court and the Sherman Act ,  16 Harv.  L .  Rev . 178, 

181 (1903). Robert L .  Raymond , The Federal Anti tru st Act ,  23 Harv . L .  Rev . 

353, 376-377 (1910 ) ,  stresses the rol e of Kni ght  i n  l ayi ng the foundati on for 

the merger wave.  

20. See Judson Harmon , Letter from the Attorney General , Enforcement of 

the Laws Agai nst Trusts , Combi nati ons , etc . ( Feb ruary 8, 1896). 11 The Sherman 

anti tru st l aw ,  as construed by the Sup reme Court • . • does not appl y to the most  

compl ete monopol i es ac qui red by unl awful combi nati on of  concerns wh i ch are 

natural l y  competi ti ve . .. Id . , at 1-2. A l etter from John W.  Gri_ggs , Attorney 

General i n  McKi nl ey • s  admi n i strati on , says that the mergers of 1898 and 1 899 

were l i  ke the sugar comb i nati on and therefore exempt from the anti tru st 

l aws . Th i s  l etter wa s publ  i shed i n  the New York Heral d accordi ng to Letwi n ,  

note 14, at 140. The effecti veness  of the Sherma n Ac t wa s i n  doubt even. 

before Kn i ght. See the di scu ssi  on of Attorney Geneȑl Ol ney •  s vi ews i n  

Letwi n ,  supra note 14, a t  121- 122, and Thorel l i ,  supra note 14, a t  383-393. 

21. Northern Securi ti es was fi l ed as part of Presi dent Roosevel t • s  

campa i gn to 11 Con trol the tru sts , .. and i t  wa s dec i ded by a maj ori ty of fi ve to 

four i n  a h i gh l y  charged pol i ti cal atmosphere . Ju sti ce Hol mes felt compel l ed 

to observe i n  h i s  famous d i s sent that 11 great cases are cal l ed grea t ,  not by 

rea son of thei r real i mportance i n  shapi ng the l aw of the fu tu re , but because 

of some acc i den t of immedi ate overwhel mi ng interest wh ich appeal s to the 

feel i ngs and di storts the j u dgment . .. Northern Securi ti es v .  U .  S .  , 1 93 U . S .  

Û 97, 400 (1904). Hol mes , i d .  , at 404, emphasi  zed that contrac ts i n  restrai nt 

of trade under common l aw 11Were contracts wi th strangers to the contractor • s  

busi ness , and the trade restra i ned wa s the con trac tor • s  own . .. Such contracts 
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were only i l l ega l i f  they 11 amounted to a monopoly . .. Comb i nati ons or 

conspi rac i es i n  restra i nt of trade 11were comb i  nati ons to k eep strangers to the 

agreement out o f  the b u s i ness  . 11 Th i s ,  he cl a imed ,  wa s the ground for the 

dec i s i on i n  U . S .  v .  Jo i nt-Tra ffic Ass • n ,  171  U . S .  505 ( 1  898 ) .  11To supp ress 

competi ti on in that way is one th i ng ; to suppress  i t  by fu s i on is another . .. 

193 u . s .  1 97 ,4 10. 

Relyi ng on Kn i ght  , Ju sti ce Wh i te o ffered simi l ar concl  us ions i n  h i s  

separate d i  ssent to Northern Securiti es : 

Wh i l  st the powe r o f  Congress extend ed to commerce •. • 

it  d id not emb race the ownersh i p  of stock i n  state 

corporati ons , bec au se the produc ts mi ght sub sequently become 

the s ubj ect of i n terstate commerce . 


The para l l el between the two cases [Kn i ght  and Northern 

Secur i ties] i s  compl ete the ownership  of the stock i n 
. . . • 


the corporati on wa s no t itsel f commerce . 
· 


193 u . s .  1 97 , 381. 

22. U. S .  v .  E .  C. Kn i gh t ,  156 U .  S .  1 ,  13 ( 1 895 ) .  


23 • .!i· • at  1 1. 


24. U.  S .  v .  Trans-Mi s souri , 166 U . S .  290 , 324 -325 ( 1897 ) .  

25. Commerc i al and Financ i al Chron icl e ,  LXI V  ( 1897 )  , at  586. 

26. v. , at 774. Whether or not th i s  wa s true , the Chronicl e • s  comments 

show that the d ec i  s i on wa s appa rently not obscu re or l i ghtly regarded . 

27. Commerc ial  and Fi nanc i al Chronicl  e ,  October 29 , 1898 , at 871. 

28. Addy s ton P i pe v . U . S .  , 85 Fed . 271 , 296-298 ( 1 898 ).  11The subj ect 

matter o f  the re stra int  here wa s not arti cl es o f  merchand ise or thei r  

manufactu re a s  i n  Kn i gh t  but contracts for sal e  o f  such articl  es to be 

del i vered acros s  state l i nes . 11 v. , at 298. See al so the Supreme Court • s  

d iscu ssion o f  th i s  poi n t ,  Addyston Pi pe v .  U . S .  , 1 7 5  U .  S .  21  1 ,  240 ( 1 899 ) .  

29. Commerc i al and Fina nc ia l  Chronicl  e ,  February 1 9 ,  1898 , at 362. 

30. Iron Age , Feb ruary 1 7  , 1 898 , at  1 8. Wh i tney , s up ra note 1 9 ,  at  2 90 , 
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poi nted out tha t 11Jus ti ce Harl an of the Supreme Court (o  ne of the maj ori ty of 

the Court i n  the Tran s-Mi ssouri case ) conc urred . .  i n  Taft • s  opi ni o n .  

I ron Age , .  March 1 7 ,  1898 , at 30. The wi des pread breakdown of cartel 


agreemen ts i n  1896 and 1 897 , that i s  , even before Tran s-Mi ssouri  , has been 

noted , mos t recentl y i n  a forthcomi ng boo k on the 1898-1902 merger movement by 

Naomi Lamorea ux , The Great Merger Movement i n  Ameri can Busi nes s ,  1895-1 904 . 

Thi s book attri bu tes the fai l  ure of pri ce- fi xi ng cartel s to the recessi  on of 

1 896- 1 897 . Another possi b i l  i ty i s  that a substanti al i ncrease i n  the 

l i  kel i hood of adverse anti trust pol icy made i t  more di ffi cul t for fi rms to 

col l ude because the threat of wi thdrawi ng coo perati on i n  the future wa s l ess  

cred i bl e.  Thi s l i  ne of  reasoni ng extends to other events , l i  ke W i l  l i am 

Jenni ngs Bryan • s  candi dacy , that i ntrod uced economi c uncertai nty. 

3 2 .  Lewi s Haney,  Busi nes s Organ i zati on and Combi nati on 21 5 ( 1  91 3 )  . 

33  . Iron Age , December 30,  1897 , at 23 . 

34 . Chi ca go Conference on Trusts 528-529 ( Fran kl i n  H .  Head ed . 1 900)  . 

35 . See Thorel l i ,  supra note 1 4 ,  at 329 -343 , for an overvi ew of popul ar  

opi  ni on on the trus t i s  sue .  Charl es J .  Bul l ock , 11Trus t L i terature : A Survey 

and Cri ti ci sm , .. 1 5  Quarterl y Jo urn al o f  Economi cs 1 6 7  ( 1 901 ) ,  pro vi des a guide 

to the i mmense vol ume of the 1890s profes si  onal l i  terature on trus ts . Several 

l e  gal boo ks on the tr ust i ss ue ,  whi ch were s ti mul ated by the co urt cases and 

not the merger wave whi ch had barel y begun , al so appeared . See Andrew J .  

Hi rschl , Combi nati o  n ,  Consol idati on and Succes si on o f  Corporati ons ( 1  896 )  ; 

Al bert S ti ckney, State Control of Trade and Commerce by Nati onal or State 

Authori ty ( 1  897 ) , and Frederi c k  H .  Cooke , Law of Trade and Labor Combi nati ons 

( 1 898 ) . 

36 . R i  chard A .  Pos ner , A Stati sti cal Stud y of Anti trus t Enforcement ,  13 

J .  Law and Economi cs 365 ( 1  970 )  , Ta bl e 1 at 366 . 
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37 . The Ant i tru st Divi  s i on wa s establ i shed i n  1 903 and gi ven a hal f­

mi l l  i on dol l ar appropri ati on . See Thorel  l i ,  sup ra no te 14 , at 537 . 

38 . U .  S .  Senate , Hearings on S .  633 1  , Ap ri l 1908 . Andrew Carneg i e ,  

reti red and c l i pp i ng coupons from U . S .  Steel bond s  ( he had not wa nted stock 

when he so ld h i s  company to the U .  S .  Steel conso l i dation ) ,  te sti fi ed on behal f 

of l eg i sl ation to a l l ow '' rea sonabl e .. price fi x i n g .  The changed status  o f  

price fi x ing , despite th e pauc ity o f  prosecu tion s  , i s  re fl ected in  Ca rnegi e ' s  

remark that "men o f  the h i  ghe st sta nd i ng i n  the pa st thought  they d id no wro ng 

and sought no concea l men t . "  Ind u stri al Comb i nation s  and Tru sts 59 ( W .  S .  

Stevens ed . 1 9 14 )  . For a h i s  tory o f  a ttempts to change the Sherman Ac t ,  see 

Letwi n ,  sup ra no te 14 , at ch s .  6- 7 .  

39 . The 1898-1902 cap i ta l i zati on s amoun ted to 53 percen t of the va l ue o f  

a l l  ma nufactur i ng a nd mi n i ng operati ons . However , th i s  probably oversta tes 

the exten t of the merger movement becau se the same property wa s o ften i nvol ved 

i n  several successi ve mergers . See Ya l e  Brazen , Mergers i n  Perspecti ve 6-8 

( 1 982 ) .  Accord ing  to one estimate ba sed on i ncomp l ete merger data , about 15  

percent o f  the to ta l number o f  pl ants a nd empl oyees i n  ma nu factur i ng i n  1 900 

we re i nvol ved i n  mergers over the years 1 887 -1904 . See Jesse W .  Markham , 

Su rvey of the Ev id  ence and Fi nd i ngs on Mergers , i n  Bu si ness Concen tra tion and 

Pri ce Pol i cy ,  A Report o f  the Nati ona l Bureau of Economi c Resea rch 141 , 152 

( 1  955 )  . Accord i ng to another estimate ,  318 i ndu strial  combi nati ons formed in 

the yea rs 1897 to 1 904 contro l l ed 40 percent o f  U . S .  manu fac turi ng cap i tal . 

See Donald  Dewey , Mono po l y  i n  Economi c s  a nd Law 49 ( 1  959 )  . 

40 . Data are from Le sl i e  Hannah , Mergers i n  Bri ti sh Ma nu fac turing 

I ndu stry , 1 880-1 918  , 26 Oxford Eco nomic Papers 1 , 18 ( 1  974 )  ; a nd Ral ph L .  

Nel son , Merger Movemen ts i n  Ameri can Indu stry , 1895-1956 ( 1  959 )  , at 144-153 . 

The se compar i sons a re  meant on ly to sugge st the d i  ffe rences i nvo l ved .  A more 
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formal i nves ti gati on woul d requi re i nformati on on the as sets and numbers of 

fi rms i n  vari o  u s  B ri ti sh and U.S. i nd ustri es. 

41 . These are the year s 	 for whi ch the data ci ted supra note 40 overl ap. 

42 . For exampl e ,  anti trust enforcement may be pro-cycl i ca l .  Thi s seems 

reasonabl e si nce l an dmar ks i n  more stri ngent anti trust pol i cy such as the 

passa ge of the Sherman Act ( 1  890 )  , the per se rul e  ( 1  897-1899 )  , Northern 

Securi ti es v. U.S., 193 U.S . 197 ( 1  904 )  , the tobacco and oi l di  ssol uti ons 

( 1  91 1 ) ,  and the reestabl i s hment of the per se rul e i n  Trenton Potteri es ( 1 92 7 )  

occurred duri ng peri ods  of expansi  on. Backsl idi  ng,  a s  i n  U.S. v. E .  C. Kni ght 

1 56 U.S. 1 ( 1895 )  , U.S. v. Uni ted State s Steel , 2 51 U.S. 41 7 ( 1  920)  , 

Appal achi  an Coal s v. U.S.,  288 U.S. 344 ( 1  93 3 )  , and the NRA cartel i zati ons , 

occ urred i n  peri ods of contracti on. The U.K. s eri es may have been the 

response to other devel opments that were al so rel ated to bu si  nes s acti vi ty. 

The busi ness cycl es of t he U.S. and the U.K. were of co urse rel ated , i n  part 

because both were on the gol d standard. 

43 . Thi s sketch of devel opments i n  i ron and steel i s  bas ed on El  i ot 

Jones , The Trust Pro bl em 1 94-207 ( 1  924 ) .  C harl es Schwa b ,  who had been Andrew 

Carnegi e '  s protege , and who was l ater presi dent of U.S. Steel and Bethl ehem 

Steel , was asked whil  e tes t i fyi ng before the I ndustri al Commi ssion  whether 

pool i ng aran gements had exi s ted before the formati on of U.S. Steel in 1901 . 

"Yes , "  he re pl i ed ,  " i n  al l l i  nes of busi nes s ,  not onl y i n  steel , but i n  

everythi ng el se. There were s imi l  ar agreements , known as j oi nt arran gements 

to mai ntai n pri ces. They have e xi sted in al l l i  nes of busi ness as l on g  as  I 

can remember." Quoted i n  Haney, supra note 32 , at 146 . 

44 . I ro n  Age , Nail  s and Wi re i n  1 898 , Jan uary 5,  1 899 , at 41 . 

45 .  	 Thi s i s  i l  l us trated i n  B i  ttl i ngmayer , Pri ce F i xi ng and the Addys ton 

70 -72 . Cast  i ron pi pe was transported at t he same 
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rate as pi g i ron. The f.o.b. pri ce of pi g i ron vari ed between $6 and $1 2 per 

ton i n  the 1890 s ,  and the cost of trans portati on i n  1893 from the southern 

produci ng d i  stri ct i n  Al abama to C i nci nnati ( 400 mi l es )  was $2.75 per ton , or 

as much as 31  percent of the del i vered pri ce. 

46. I thank  Les ter Tel ser for aski ng,  after readi ng the first draft of 

thi s pa per , what ha ppened i n  ra i l  roadi n g. 

47. U.S. I ndustri al Commi ssi  on ,  F i nal Report , House Doc. No. 380 , 57th 

Con g. 2nd Sess. ( 1 902 )  , Vol . 1 9 ,  at 337 -338. ( Thi s vol lJTle bears the ti tl e 

Trans portati on and was wri tten by Wil  l i  am Z .  R i pl ey. ) 

48. Haney , supra note 3 2 ,  at 205-207. Haney, at 246-248 , cl aims that 
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75. Nel son , supra note 40 , at 89 , notes that ca usati on co ul d run from 

mergers to the stock mark et as wel l as  i n  the o pposi te di recti on. Hi s data 
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11 the anti -trust  l egi sl ati on made the trus ts ... Thorel l i  responds that .. thi s i s  
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l i st of consol idati on s  i n  Thorel l i ,  supra note 1 4 ,  at 294-303 . A study based 
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TABLE 1 


ANT ITRUST LEG I SLAT I ON AND INDUSTR IAL MERGE RS , 1 885-1 900 


Stat utes and u . s .  U.K. 
Consti tuti onal I nd ustri al Man ufacturi n g  

Amendments Mer gers* Mergers 

1885 0 6 
1 886 0 10 
1887 1 8 1 5  

1 888 0 3 1 9  
1889 10 12 27 
1890 8 13 31 

1891 6 1 7  1 7  
1 892 2 12 7 
1893 3 7 1 1  

1 894 1 4 1 2  

1895 6 6 26 

1896 2 5 44 

1897 
 7 52 


1 898 2 20 


1899 11  87 62 


42 63 

Statutes and co nsti tuti on al amen dments are from U.S. I ndustri al  
Commi ssi on ,  Trusts and I ndus tri al Combi nati ons , Vol . I I ,  Statutes and 
Deci si ons of Federal  , State and Terri tori al Law ( 1  900 )  , passim. 
I ndus tri al Mer gers are from Jesse W. Markham , Survey of the Evi dence 
and Fi ndi ngs on Mergers , i n  Bu si ness  Concentrati on and Pri ce Pol i cy 
141 , 149 ( 1  955)  . U .  K. man ufacturi ng mergers are from Lesl i e  Han nah , 
Mergers i n  Bri ti s h  Man ufacturi n g  I nd us try , 1 880- 1 91 8 ,  26 Oxford 
Eco n .  Papers 1 ,  18 ( 1  974 )  . 

1 900 

So urce : 

*Number of U.S . i ndustri al mer gers wi th capi tal i zati ons of $1  mi l  l i on or more. 




1896 

1 897 

79 

4 . 1 

9 . 9  39 . 4  

9 . 7  

53 . 7  

TABLE 2 


FIRM DI  SAPPEARANCES AND CAP I TAL IZAT I ONS 


THROUGH CONSOL I DATI ON AND ACQU I S IT I ON , 1895 ̑ 1905 


Fi rm D i sa ppearances Capi tal i zati ons  


Primary Metal s and Total Manufacturi ng Primary Metal s and 
Total Manufacturi ng Metal Products as Consol i dati on as and Mi  ni  ng Metal Products as Consol i dati on as 

and Mi ni ng Percent of  Total Percent o f  Total ( thousands of dol l ars ) Percent of  Total Percent of Total 

1 895 43 2 . 3  86 . 1  40, 770 10 .  0 84 . 6  


89 . 1  
26 7 . 7  84 . 6  24 , 691 

69 1 7 . 4  89 . 9  1 19 t 651 1 5 . 9  92 . 4  

1898 303 18 . 5  93 . 1  650 , 569 44 . 8  94 . 6  

1899 1 ,  208 23 .  1 91  . 7  2 ,  262 , 6 95 33 . 6  92 . 1  

1900 340 25 . 3  89 . 9  442 , 204 44 . 4  88 . 1  

1 901 423 24 . 6  83 . { 2 ,  053 , 924 77 . 6  92 . 4  

1 902 379 1 9 . 0  70 . 7  910 ,807 29 . 5  76 . 2  

2 97 ,  600 1 4 . 8  49 . 5  
1 903 142 


1 9 . 0  45 . 6  1 1 0 ,  533 45 . 6  28 . 1  


63 . 7  242 , 996 1 9  . 5  43 . 4  
1 905 226 

Ave rage 
67 1 2  . 0  52 . 6  163 , 405 21  . 3  
1905-1914 


Source : Cons tructed from Ral ph L .  Nel son , Merger Movements i ̈  Ameri can I ndus try , 1895-1956 ( 1 959 }  , at 60 , 144-145,  and 1 52­
1 53 .  Ca pi tal i z ati on val ues correspond roughl y to the val ue of fi rms formed thro ugh merger, pl us the val ue of fi rms 
absorbed through acqui si ti on . 

1904 



O.K. O . S .i= IJ.K.  u .s .  U .K.www (J .s . 

Source : 

----

94 

53 

46 

35 

TABLE 3 

U . K .  AND U .  S .  MANUFACTUR ING MERGER , 1895-1 905 

Nll11ber of 
Mergers 

F i rm  D i  sappearances 
by Merger** 

Merger Capi tal i zati ons 
( i n  mi l l i  ons ) 

1895 26 10 32( 1 .  2 )  34 ( 3  . 4  ) $ 4 . 4  $ 30.  8 

1896 44 9 69( 1 .  7 )  26( 2 .  8 )  28 . 2  24 . 7  

1897 52 14 83 ( 1  . 6 )  67(  4 . 8 )  20 . 9  1 1 5 .  0 

1 898 73 44 1 51 ( 2  . 1 )  271 (  6 . 2  ) 40. 4  647 . 6  

1899 62 1 91 255( 4 .  1 )  97 9(  5 .  1 )  56 . 0  2 , 063. . 6  

1 900 63 75 244( 4 .  1 )  306( 5 .  1 )  106 . 7  41 7 . 0  

49( 1 .  7 )  
 284 (  3 . 0) 34 . 1  1 ,  963 .  1 
1901 
 29 


1 902 
 1 25 76(  1 . 4  ) 285( 2 .  3 )  46 . 8  725 .  3 


1903 41 84 53 ( 1 .  3 )  120( 1 . 4) 20 . 5  190 .  1 


32(  1 . 3  ) 
 68( 1 .  5 )  7 . 3  	 91 . 6  
1 904 
 24 


39( 1 . 1  ) 120( 1 .  5 )  12  . 2  160 .  4 
1 905 
 78 


Lesl i e  Hannah , 
26 Oxford Economi c 
Nel son , Merger Movements 
B -3 at 144-145 ,  Ta bl e B-6 at 1 50-1 51 and Ta bl e B -7 at 1 52- 1 53 .  U . K .  
fi gures i n  pounds sterl i ng were mul ti pl i ed by 4 . 87 to arri ve at the 
U . S .  See M i l  ton Fri edman and Anna Jacobson Schwartz , A 
Monetary H i  story of 

Mergers i n  Bri ti s h  Manufacturi ng I ndus try ,  1880-191 8 ,  

Papers 1 ( 1 974 )  , Ta bl e 4 at 1 8 ;  and Ral ph L .  

i n  Amer i can I ndus try , 1895 -1956 ( 1  959 )  , Tabl e 

dol l ar pri ce . 

the Uni ted States , 1860 -1 960 ( 1  963 ) ,  at 772 . 


* 	 The U .  S .  fi gure i s  the sum of consol i dati ons pl us  fi rm di sa ppearances by 
acqui si ti on .  Nel son does not gi ve mer ger fi gures comparabl e to 
Hannah ' s  . Th i s  amo unts to assumi n g  that al l U .  S .  mergers through 
acqui  si ti on i nvol ve d only one fi rm .  Thi s may bi as the U . S .  merger seri es 
upward . Si nce a chief concern i s  whether U .  S .  mergers i n  vol ved more fi rm 
di  sappearances per merger , the reader can easi ly  see that thi s i s  a safe 
procedure . 

** 	 The fi gures i n  parenthesi  s gi ve fi rm di sappearances per merger . 

***	�Thi s fi gure refl ects on upward adj us tment made by Hanna h to acco unt for 
the val ue of smal l er mergers not reported i n  the trade pres s .  



44 . 7 Spani sh-American 

212 .3 
862 . 4  
522 .4 

38 

76 

55 

53 

TABLE 4 


QUARTERLY MERGER STATI ST ICS AND ANTITRUST POLICY ,  1 895-1 900 


Manu fac turi ng 
Year and Merger Cap i ta l i  zati ons Quarterly F i rm 
Quarter ( $ mi 1 1 i ons ) D i sappea rances Events 

1895 I 1 .  0 3 E .  C .  Kni ght 
I I  10 . 4  14 

I I I  14 . 5  24 
IV  -:o ! 

1 896 I 6 . 1  3 
I I  4 . 5  7 

I I I  0 0 El ec ti on camp a i gn o f  1896 
IV  1 .  3 1 

1897 I 10 . 0  8 State Laws and Trans-
I I  0 0 Mi  s souri 

Addyston ( Appeal  s Cou rt) 
War 

1T 

I I I  81  . 6  

I V  TO:T 

1898 I 167 . 6 132 

I I  
209 . 3  

02f 
I I I  19  

I V  
 Joi n t  Tra ffi c 

1899 
 410 

I I  
I 

77T 
I I I  373 . 4  316 

I V  1 12 . 9  1 28 Addy ston ( Supreme Court)  

1900 I 149 . 9  147 


60 

I I  1 26 . 9  

I I I  98 . 3  
I V  1 1  . 8  

Source : 
 Ral ph L .  Ne l son , Merger Movements i n  Ameri can Indu s try , 1 895-1 956 
( 1 959 )  , Tabl es B-1 and C- 7 at 139 and 164 , and U .  S .  Courts , Federa l 
Anti tru st Dec i s i ons , Vo l .  I ( 1  9 12 )  , pa s s i m .  

Note : These fi gures do not ag ree wi th Nel son ' s  a nnual stati sti c s  becau se 
he coul d not assi  gn a l l  mergers to a spec i fic  quarter . 
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599 
35 
19 

14 

44 
44 

49 
51  
50 

49 
50 

TABLE 5 


RAILROAD MERGERS AND CONSOLI DATI ONS 


AND NUMBER AND MILEAGE OF CLASS I RAI LROADS 


1 890- 1 907 


Merged Consol i dated Number of Mi l eage of Percentage of 
Year E ndi ng Cl a s s  I Rai  l roads Cl ass  I Ra i l  roads Total Mi l eage 

4 , 436 

50 6 ,  196 40 	 77 , 873  47 . 5  

39 
 3 ,  1 84 41 
 94 , 265 
 56 . 0  


1 , 143 16 323 43 	 99 , 232 57 . 9  


1 890 1 3  

1 891 

1892 


98 , 386 
 55 . 8  
750 16 
 1 ,  469 
 42
1893 28 

100 , 547 56 . 3  
1894 
 1 5  1 ,  735 
 1 ,  590 44 

100 , 7  1 5  55 . 7  
1895 9 1 , 986 28 1 , 59 1  42 

103 , 346 56 . 9  
1896 22 
 1 ,  505 
 18  718  44 

103 , 566 56 . 3  
1897 57 3 ,  180 19  1 ,  1 97 

105 , 372  56 . 6  
1 ,  234 14 1 , 310  
1 898 22 


1899 
 42 109 , 405 56 . 3  
1 ,  938 20 7 1 3  44 

1 1 7  , 880 59 . 2  
4 , 490 36 
 5 , 762 
 48 
1900 89 

1 27 , 489 63 . 0  

134 ,  090 64 . 7  

1 39 , 858 65 . 5  


1901 55 3 , 827 28 3 , 080 

1 902 62 2 , 228 46 2 , 628 

1903 66 4 ,  762 28 4 ,  930 

; 143 , 952 65 . 4  
1 , 9 1 3  
 48
1904 47 3 , 046 32 

1 47 , 299 65 . 4  
1905 30 1 , 218 22 1 ,  438 

150 , 927 65 . 4  

1 55 , 101 65 . 5  


1906 28 1 ,  274 24 2 ,  157 

1 907 20 996 25 1 ,  740 51  

Total 40 , 347 41  , 939 

Source: 	 U . S . I nterstate Commerce Commi ssi  on ,  Annual Report on Stati sti c s  of the Rai  l ways of the Uni ted 
States , various  i s sues . 

Note :  "Mi l es "  re fers to mi l es o f  ra i l  l i ne 6wned , not to mi l es operated.  
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TABLE 6 


REGRESS IONS OF YEARLY FIRM D I  SAPPEARANCES THROUGH MERGE RS , 1 896- 1 920 


Regressi  ons U si ng Regress i on s  U si ng Regressi ons Usi ng Stock Returns and 
Vari a bl e  Stock Returns Anti trust Cases Anti trust Cases 

Constant 	 107 . 1  139 . 1  103 . 8  123 .  1 93 . 8  1 1 2  . 7  78 . 0  1 1  5 . 6  
( 9 . 32 )  ( 9 .82 ) ( 4 .  74 )  ( 7 .  31 ) ( 4 . 26 ) ( 6  . 39)  ( 3 . 68 )  ( 6  . 95 }  

S tock Return : t- 1 1 12 . 7  96 . 8  140 . 9  38 . 2  
( 0 . 92 )  ( 0 .  96 } ( 1 .  41 ) ( 0 . 47}  

t 125 . 5  1 59 .  0 45 .89 87 . 2  5 
( 1 .  29) ( 1  . 97 }  ( 0 . 96 }  ( 1 .  24 ) 

t+1 -90.  1 -80 . 9  
( 0 . 82 )  ( 0 . 90 )  

Anti trus t  Cases : t- 1 -4 . 50 -3 . 02 
( 2 . 68) ( 2 .  34}  


t 1 . 87 1 . 45 

( 0 .  98) ( 1 .  03) 

t+l 2 . 61 3 . 52 1 . 60 3 . 59 2 . 85 3 . 67 
( 1 .  62)  ( 2.  92)  ( 0  . 91 }  ( 2  . 49)  ( 1 .  69}  ( 3  . 11 }  

Dummy ,  1899 821 . 3  818 . 6  84 6 . 8  849 . 4  848 . 6  852 . 0  84 5 .  7 84 2  . 2  
( 14 . 71 }  ( 1  7 . 85 )  ( 15 .  81  } ( 2 1 .  48) ( 14 .  57)  ( 19 . 04) ( 1  3 . 57 }  ( 19 .  5 5 )  

Dummy , 1898-1902 235 . 8  201 . 3  255 . 5  234 .  1 247 . 8  238 . 4  274 . 1  5 . 231 . 0  
( 6 . 04 )  ( 5  . 92 )  ( 8 .  1 8} ( 9 . 91 }  
 ( 6 . 68} 
 ( 7 .  55}  
 ( 8  . 67 }  


Dummy , 1896-1897 
and 1 908-1 916 

SSR 

R2 

39 ,940 

. 970 

-58 . 37 
( 3  . 03 }  

25,  358 

. 981 

43 , 456 

. 968 

-69 . 28 
( 4 .  1 1  ) 

22 , 438 

. 984 

51 ' 420 

. 961 

-75 . 8  
( 3 .  76)  

28 , 766 

. 978 

59 , 674 

. 956 

-83 . 20 
( 4 .  78}  

2 7 , 07 5  

. 980 

O-W 1. 92 2 . 68 1 . 20 2 . 48 1 . 65 2 . 76 1 . 47 2 . 83 

n 23 23 23 23 24 24 25 2 5  

Source: 	 Yearl y fi rm di sappearances are from Ral ph  L .  Nel son , Merger Movements i n  Ameri can I ndust1 
1895-1956 ( 1  959)  , Tabl e B-7 at 152- 1 53 ; stock returns are from U . S .  Bureau of the Census 
Hi  stori cal Stati s ti cs of the Uni ted States ( 1  975)  , Seri es X479 at 1 003 ; and anti trust cả 
are from R ichard A .  Posner , A Stati s ti cal Study of Anti trust Enforcement , 13 J .  Law & Ec̊ 
365 ( 1 970 } , Tabl e 1 at 366 . 

Note : Parenthesi  s i nd i cate t- stati sti cs .  



Con 1 1  dat1 

( 0 . 93 ( 4 . 3 5) 

. 989 

25 25 

Vari abl e 
so on 

and Acqui si ti on Consol i dati on Onl y Acqui si ti on Onl y 

TABLE 7 


REGRESS I ONS OF MANUFACTURING FIRMS DISAPPEARANCES BROKEN DOWN BY 

CONSOL IDATIONS AND ACQU I S IT I ON , 1896-1920 


and 1 908-1 916 ( 4  . 00)  


R2 
 . 982 
 . 6 1 9  


D-W 1 .  98 2 . 43 1 . 36 


n 25 


Source : Same as Tabl e 6 .  


Constant 


Stock Return t 


Anti trust Cases t+l 


Dummy , 1899 


Dummy , 1898-1902 


Dummy, 1896 -1897 


Dependent Vari abl e :  

86 . 5  

( 6 .  88) 


-8 . 78 

( 0 .  1 7 ) 

2 . 49 
( 2  . 78)  

696 . 0  
( 2 1 . 33 )  

1 98 . 4  
( 9 .  82 ) 


-52 . 71 


Manufacturi ng Disappearances by : 

37  . 47 49 . 08 

( 3 .  95)  ( 5 . 14 )  

8 . 09 -16 .87 . 

( 0 . 20) ( 0 .  42) 

0 .  23 2 .  26 

( 0. 33 )  ( 3  . 33 )  

646 . 7  49 . 33 

( 26 . 3  1 )  ( 1 .  99) 

1 98 . 1  0.  29 

( 1 3 .  03 ) ( 0  . 1 9) 


-9 . 20 -43 . 51 




I ' 
. ,  

10- 400 

_, 

-t 

50-I 

40-1 200 

30 -4 

-f 

1H 

'I 

l C 

\ 

I 

I :' f\ /\· ·,J\. 
\,..f 

.. .. 'D "''"' Jt:"""'.r. ....,.:., ... (),. 

If""'" +.o-J'A. )1'-t--.,..ß 

... "�� 
19'30 

• ., ... _ Ô4. ''7 .... -t B 
.rl'tl-. • ., "'q ... ×�� m n o ,,.., l 

' h '/\ 

1 

1940 

i 

!\ 

!\i v 
i "-.¥ 

.j	 . ',' 
· '  

, ,  
... ( 
-rtrr: ÒÓ 

- ·  )--
' (. 

' ;  	 · p  

,â, ·Ö i k 
ÚÙ 

·, .. ;·Ü 

filii DISA,UIA•CES 1 .201 
1lt5-1151 

J't. "¥""+. fÛ rf'.t 
àr.,_, á.,,. ii'_,_, .,._,. ... , . .r�: 't'_,_, 

50 

30 

"'"; ,""f'l!"' ''' -'' ' 
.. 

';. .FIGURE 1 

: "l, ' .ÝÞ 

_. ; .:;: ANTITRUST CASES INSTITUTED BY THE JUS
J
t.CE,. DEPARTMENT 	 . .  . ,, .al l b:AND MERGER ACTI VITY, 1887... 950E · <' 	

. 

' · 

IIERGERS 
1111-1904 


I

' 

• 
I I
11 


I

I ANTITRUST CASES 
 ANTITRUST CASES I 	 1890-1950 
 1890-1950
I
70 350 
 I 	 70 


I

I 


60
60 300 
 I I I

I I
I I
I I


I 
 FIRM DISAPPEARANCES 

1895-1 950 


250 
 I

I


I I  
., 

40 


150 
 I 

MERGERS

1887-1904 ··... 20
20 100 
 I 

I \

,/,�( 
I 


\\
\ \
.. I
so I \ 	 10
I \\ I ....

\ I \ I

\ I  


. 

/ 
,:\

\.
J 	 \.j \./ ............
" .. -···.
-
-. . .	 ....·····......... 


1190 
 1910 1920 	 1950
l l  . 	 .. 41 l l l tl l .. .f. l-ll 
ii'_,l: -�'1',.4! .r....,-11 ,.,)?, ,., 

(/
.r 

ØÙ 	 Ð
l ... 

ii'j ÕI'"""Ct. Ñ,."+ .( K... / . , 

Source : 	 Ant i tru st ca ses i nsti  tuted by the Department o f  Ju sti ce are from Ri ch a rd A .  Posner , A Stati stical 
StudY of Anti tru st En forcemen t ,  13 J .  Law & Econ . 365 , 366 ( 1 970 ) .  Mergers , 1887-1904 , come from 
Jes se W .  Markham , Survey o f  the Evidence a nd Fi nd i ngs on Mergers , i n  Bus i  ne ss  concentration and 
Price Po l i cy 14 1 ,  149 ( 1 95 5 )  . Fi rm Di sappea ra nc e s ,  1895-1970 and 1 9 19-1 950 , are from Ra l ph L .  
Nel son , Merger Movements i n  American I ndu stry , 1 895-1956 ( 1959) , Tabl e  C-7 at 164-169 .  
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