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I.

INTRODUCTION
It is a pleasure to be here today to discuss information

exchanges in the health care context.

The focus of my talk is

the collection and dissemination of market data among competitors
in health care markets.

I will begin my discussion with the

current status of the law on information exchanges and the
relevant inquiries necessary to determine if an information
exchange causes competitive harm.

Then, I will turn to the

nature of competition in health care markets and possible areas
of anticompetitive information exchanges.

I will end with a

discussion of what is expected to occur in those markets as a
result of the emerging health care reform, as well as what I see
as potential antitrust concerns.

II.

CURRENT LAW
Information exchanged among competitors can have legitimate
procompetitive -- purposes that ultimately benefit consumers,

illegitimate -- anticompetitive
collusion, or both.

purposes that facilitate

Legitimate exchanges of information allow

businesses to plan efficiently and compete effectively with the
resulting savings being passed on to consumers in the form of
lower prices.

Illegitimate exchanges threaten competition

because they reduce the uncertainty in markets which can make it
easier for competitors to coordinate pricing and restrict output.
To determine whether an information exchange will be harmful to
competition, and therefore subject to antitrust scrutiny, several
2
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factors must be examined.

Those factors include:

the

competitive position of the parties exchanging the information
and the degree of competition in the markets within which they
compete; the competitive significance of information exchanged;
and whether the exchange serves a legitimate business purpose.

Information exchanges between firms that currently are not
and do not intend to become competitors raise minimal antitrust
risk, unless one or more of the parties are conduits of
information to a competitor.

If the exchanging parties are

competitors, then the structure of the market in which they
compete needs to be examined. 2
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A facilitating practice such as information sharing is more
likely to occur in markets that are susceptible to collusion, but
in which competitors face obstacles to collusion. 3

For example,

if competitors in a market have significantly different delivery
costs, then making delivered pricing formulas available can
overcome this obstacle to collusion.

Market structure is important to analyze to determine
whether market conditions are conducive to collusion.

The Merger

See United States v. Gypsum, 438 u.s. 422, 441 n.16
(1978) i United States v. U.S. Container Corp., 393 U.S. 333
(1969).
2
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See generally Remarks of Mary Lou Steptoe, Acting
Director, Bureau of Competition, Federal Trade Commission, before
the American Bar Association (August 9, 1993).
3

Guidelines suggest that collusion "may be facilitated by product
or firm homogeneity and by existing practices among firms,
practices not necessarily themselves antitrust violations, such
as standardization of pricing or product variables on which firms
could compete.

Key information about rival firms and the market

may also facilitate reaching terms of coordination." 4 As
,
Department of Justice Antitrust Enforcement Guidelines for
International Operations note:
If the parties to an information exchange collectively
do not possess market power, or if the relevant market
or markets are not concentrated or are subject to easy
entry, then an exchange of information by itself would
not likely harm competition. On the other hand, if the
market is highly concentrated and the parties account
for most or all of the sales in that market, then an
exchange of competitively sensitive information among
them might be anticompetitive. 5
The next area of inquiry is what type of information is
being exchanged.

The courts have long held that the exchange of

price information among buyers and sellers can be some of the
most dangerous information to exchange from an antitrust
perspective.

Sharing price information can lead to allegations

of horizontal price fixing which the courts have held to be per

4

Department of Justice and Federal Trade Commission
Horizontal Merger Guidelines (April 2, 1992) S 2.11 (emphasis
added), reprinted in 4 Trade Reg. Rep. (CCH) ! 13,104.
U.S. Department of Justice, Antitrust Division,
Antitrust Guidelines for International Operations (1988),
reprinted in 4 Trade Reg. Rep. (CCH) ~ 13,109 at 20,589.
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se illegal. 6

More generally, if an exchange is frequent and

timely, it is considered more dangerous from an antitrust
perspective, because such information will be more valuable for
coordinating pricing actions or for detecting cheating by members
of a cartel.

Information that is both historical and, in most

cases, available to the general public poses the least antitrust
concern.

Publically available information can have a

procompetitive effect because buyers can more easily evaluate
sellers' prices, and collusion can be more easily detected -- not
only by market participants, but also by antitrust enforcement
agencies.

Information exchanges that affect price indirectly may also
)

give rise to an inference of illegal coordination of price,
especially if the effect of the agreement is to stabilize prices
or reduce price competition.

Although such exchanges may not be

considered per se illegal, the courts in both United States v.
Container Corp. and United States v.

u.s.

Gypsum Co. assert that

the exchange of price information in a concentrated market by

6
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See ~' Mandeville Island Farms v. American Crystal
Sugar Co., 334 U.S. 219 (1948) (buyer price fixing unlawful);
United States v. Socony-Vacuum Oil Co., 310 u.s. 150 (1940)
(agreement among competing sellers to stabilize prices by
purchasing excess supply held per se unlawful); United States v.
Trenton Potteries Co., 273 u.s. 392 (1927) (price fixing among
sellers held per se unlawful regardless of reasonableness of the
price fixed).
5

producers of a fungible product can be unlawful under a rule of
reason analysis.'

Additionally, the exchange of cost-related information
rather than price can raise antitrust concerns, especially when
accompanied by an explicit or implicit purpose of intent to
restrain competition. 8

In two recent cases, the Department of

Justice negotiated consent agreements dealing with cost
information.

The most recent occurred in Utah, where the

hospitals in the area had been exchanging nurse wage information

7

United states v. United states Gypsum Co., 438 u.s.
422, 446 (1978) ("Exchanges of current price information, of
course, have the greatest potential for generating
anticompetitive effects and although not per se unlawful have
consistently been held to violate the Sherman Act."); United
States v. Container Corp., 393 U.S. 333, 335 (1969) (exchange of
historical price information in highly concentrated market
violated section 1 as there was an inference that the exchange
had an anticompetitive effect on price).
8

Compare Maple Flooring Manufacturers' Ass'n v. United
States, 268 U.S. 563, 585-86 (1924)
(absent evidence of
agreement or concerted action to restrain competition,
dissemination of current production cost information among
producers responsible for a majority of market production does
not lead to inference or conclusion of antitrust violations;
information was also make available to the public, i.e., buyers
through trade journals) with American Column & Lumber Co. v.
United States, 257 U.S. 377, 411 (1921) (plan by which
information on market conditions was analyzed, compiled and
exchanged only among competition producers violated antitrust
laws even absent explicit agreement; reports were circulated
accompanied by analysis and recommendations regarding future
industry-wide action, and the plan generally advocated
cooperative rather than competitive action).
6
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over several years.

The consent prohibits such exchanges. 9

The

other recent action involves a consent agreement which prohibits
nursing home owners from exchanging information about nurse
registries for five years. 10

An information exchange may be subject to antitrust scrutiny
absent an outright agreement. 11

Courts have inferred a price-

fixing conspiracy from evidence of parallel pricing in an
oligopolistic setting . 12

For example, the district court in In

re Coordinated Proceedings in Petroleum Products Antitrust
Litig., 13 denied summary judgment to defendant oil companies.
The court found sufficient evidence to support an inference of

)

9

United States v. Utah Soc'y for Healthcare Human
Resources Admin., No.
(D. Utah Mar. 14, 1994) (stipulated
final judgement); Sta~f Utah v. University of Utah, No.
(Utah 3rd Dist. Ct. Mar. 14, 1994).
10

See In re Debes, 57 Fed. Reg. 39,025 (Aug. 28, 1992).

11

101 F.T.C. 425 (1983), vacated sub nom. E. I. DuPont de
Nemours & co. v. FTC. 729 F.2d 128 (2d Cir. 1984).
12

The Department of Justice recently settled a matter in
which it alleged that eight airlines unreasonable restrained
price competition in the $40 billion domestic air travel industry
through a computerized fare exchange system -- the Airline Tariff
Publishing Co. ("ATP"). The complaint alleged, among other
things, that defendants' agreement to maintain, operate and
participate in the ATP system was an unreasonable restraint of
trade. Specifically, it alleges that certain aspects of the ATP
fare dissemination system facilitated coordination of fare
increases and eliminated discounts. The settlement eliminated
the mechanism through which the alleged information was
exchanged. See United States v. Airline Tariff Publishing Co.,
Civ. No. 92-2584 (D.D.C. March 17, 1994).
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906 F.2d 432 (9th Cir. 1990), cert. denied 111 s.ct.
2274 (1991).
7

conspiracy where current and prospective price information was
allegedly shared through press releases, price postings, and
direct contacts among competitors.

Ultimately, the parties

settled this matter out of court.

The Second Circuit decision in Ethyl Corp. provides some
guidance for approaching the analysis of an information sharing
mechanism absent an explicit agreement.

The business practices

in question in Ethyl included a contractual obligation of four
manufacturers of antiknock compounds to give their customers at
least 30 days advance notice of price increases and an agreement
to give advance notice of price increases to the press.

The

Commission found that these practices, which the manufacturers
had unilaterally adopted, reduced some of the uncertainties that
firms would have faced regarding their rivals' pricing
strategies, and facilitated parallel pricing at levels higher
than might have prevailed in a competitive market.

The

structural factors included a market prone to collusion based on
high concentration and barriers to entry, and evidence of
noncompetitive market performance.

Although the Second Circuit reversed the finding of
liability based on failure to meet the "substantial evidence"
test, it concluded that to establish a law violation in this
context, "absent a tacit agreement, at least some indicia of
oppressiveness must exist such as (1) evidence of anticompetitive
8
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intent or purpose on the part of the producer charged, or (2) the
absence of an independent business reason for its conduct. "

14

Determining whether there is a legitimate "independent
business reason" for the information exchange is the final area
of inquiry. 15

The existence of a procompeti ti ve purpose

increases the likelihood that an information exchange will not
pose an antitrust risk.

conversely, the existence of an

anticompetitive purpose increases the likelihood that an exchange
of price information will be held unlawful. 16
have provided guidance in this area.

The FTC and DOJ

A few years ago, the FTC

stated that it would not challenge the collection and
dissemination of dentists fees where the likely effect was to aid

)

consumers in evaluating the dentists' fees and the level of
benefits paid by their insurance plans. 17

In particular, FTC

14

729 F.2d at 139. The Commission recently brought a
similar case against participants in the infant formula industry.
Two of the parties -- Mead, Johnson and American Home Products
entered into consent agreements. The case against Abbott
Laboratories is currently pending before a federal district
court.
See FTC v. Abbott Laboratories, No. 92-0038 (O.O.C. June
11, 1992); FTC v. Mead, Johnson & Co., No. 92-1366 (D.D.C. June
11, 1992) (consent agreement); FTC v. American Home Products
Corp., No. 92-1365 (D.D.C. June 11, 1992) (consent agreement);
Abbott Laboratories, Dkt. No. 9253 (Feb. 4, 1994) (final order).
See generally Dennis A. Yao and Susan s. DeSanti, "Game
Theory and the Legal Analysis of Tacit Collusion," The Antitrust
Bulletin (Spring 1993).
15
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See Sugar Institute v. United States, 297 U.S. 570,
599-601 (1936); American Column & Lumber Co. v. u.s., 257 U.S.
377, 411-12 (1921).
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Letter from Timothy Muris to Peter Sfikas (Aug. 26,

1985) .
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