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I am very pleased to be invited to share with you some of my
thoughts about consumer protection at the FTC. 1

The Direct

Marketing Association has worked closely with the Commission over
the years to the benefit of both consumers and the industry.

The

Ethics Policy Committee and the Committee on Ethical Business
Practice, in particular, deserve special commendation for
promoting sound and ethical practices in the direct marketing
industry.
First, I would like to talk about the interrelation among
technology, marketing and regulation.

History has shown that new

advances in information technology can foster innovative
marketing strategies, which can improve consumer welfare by
lowering costs and increasing the range of purchasing options.
History has also shown that regulators play a critical role in

~

this process.

By being sensitive to the interrelationships among

technology, marketing and regulation, regulators can ensure that
regulation is focused on preventing consumer injury without
retarding the development of innovations that will improve
consumer welfare.

In this way, I believe that regulators can

better craft a truly pro-consumer agenda for the '90's -- one
that fully recognizes the legitimate needs of consumers without
implementing overly rigid and stultifying regulations that end up
only hurting consumers.

1

The views I express here are, of course, my own and are
not necessarily shared by any other Commissioner or Commission
staff.
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Second, I will discuss the Commission's ongoing enforcement
efforts regarding telemarketing fraud and the Mail Order Rule,
topics which I know are of special interest to you.

z. Technoloqy, Marketinq and Regulation
A. The znterrelationship between Technoloqy, Marketinq and
Regulation

As many modern histories of industry note, new technology in
many ways created the modern business enterprise. 2

New

technologies -- specifically, the railroad and the telegraph
made possible much greater speed and volume in the production,
delivery, and marketing of products.

This in turn required the

creation of managerial hierarchies to supervise, monitor and
coordinate production. 3
In the 1840's, traditional merchants marketed goods much as
.,

merchants had done for hundreds of years.

However, hundreds of

years of experience were totally revolutionized within a
generation of the introduction of the railroad and telegraph
networks.

As transportation and communication networks improved,

the age-old commission merchant gave way to full-line, fullservice wholesalers who, in turn, gave way to mass retailers
such as department stores and mail-order houses. 4

2

See, ~.g., Managerial Hierarchies (A. Chandler & H. Deams,
eds.) at 5 (1980). See generally A. Chandler, The Visible Hand:
The Managerial Revolution in American Business (1977).
3

Id. at 15.

4

Id. at 19-20.
2
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For the direct marketing industry, one new technology in
--

particular -- the telephone -- can be said to have truly
revolutionized the industry.

Although telephones have been

around for quite a while, rather recent changes in telephone
technology are responsible for making the telephone the
communication method of choice for both direct marketers and
consumers interested in buying their products.

Telephone

communication became more efficient with the introduction of
WATS 5 lines, a bulk discounted call service, in 1960.

WATS lines

increased the use of the telephone for marketing by enabling the
introduction of large call centers for high-volume, low-cost outbound calls. 6

Further efficiencies appeared in 1967 with the

introduction of

11

800 11 number in-bound WATS lines, which provided

a quick, low-cost way for consumers to place orders with direct
marketers. 7
Regulation plays an important role in the development of
innovative technology.

The history of regulation of the

telecommunications industry

an area of particular concern to

direct marketers -- shows both how rigid regulations can
sometimes retard innovation and how more prudent regulation can
foster development and use of innovative products that directly
benefit consumers.

5

For decades, regulators permitted a single

Wide Area Telephone Service.

6

Rudy Oetting, "Telephone Marketing: Where We've Been and
Where We Should Be Going," Direct Marketing at 88 (Feb. 1987).
7

Id.
3
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monopoly to control all aspects of telephone communications --

~

from provision of services to development of related equipment.
One commentator has even gone so far as to argue that, "a single
monopoly, no matter how innovative, is ill-suited to providing a
wide variety of equipment to meet specialized needs." 8

Beginning

in the 1960's, new regulatory strategies concerning the
telecommunications industry permitted greater competition in
certain areas of the telecommunications industry, which in turn
fostered the development and introduction of new technologies. 9
For example, the Federal Communications Commission's (FCC) 1969
decision in the Carterfone case facilitated the connection of
non-AT&T telephone equipment to existing services, allowing
direct marketers to use up-to-date telecommunications hardware
that linked the marketer to the networks. 10

By doing so, the

Carterfone decision made possible entry by new companies into the
telephone industry.

And, by bringing competition to the

telephone equipment industry, the Carterfone decision increased
the pace of technological innovation.

Similarly, the FCC's 1969

decision to accept MCI's application to handle certain longdistance calls brought competition to long-distance services.

8

G. Brock, "The Regulatory Change in Telecommunications:
The Dissolution of AT&T", in Regulatory Reform: What Actually
Happened (L. Weiss and M. Klass, eds.) at 232-33 (1986).
9

Id. at 215. See generally G. Faulhaber,
Telecommunications in Turmoil (1987).
10

Id. at 214-16.
4
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This in turn led to more sophisticated networking technology and
lowered transmission costs for direct marketers and others. 11
This experience shows that regulatory agencies must always
be sensitive to the interrelationships among technology,
marketing and regulation.

Regulations should not be so

inflexible and burdensome as to risk stifling innovation that
would ultimately benefit consumers.

As the history of the

telephone industry shows, strict regulation of entry can
sometimes be used by dominant private companies to stifle
competition and retard development of new technologies and better
products that consumers desire. 12

When considering regulation,

an agency must always ask: does the cost to consumers of the
particular regulation outweigh the benefits to consumers?

Of

course, one should not use a narrow cost-benefit analysis that
looks solely at efficiencies -- such limited analyses can be
misused as an excuse to abdicate government responsibility in
protecting consumers.

Other considerations, such as equity and

procedural justice, have played, and should continue to play, a
major role in determining whether regulation is appropriate.
important point is that cost-benefit analysis should always be
part of this broader basis for decision-making.

11

Brock at 221-222; Oetting at 88.

12

Brock at 211 ("regulators accepted and protected the
industry structure of one dominant firm •.. because it existed
when regulation was established, not because economic analysis
indicated that it was a particularly desirable structure.").
5
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The

While regulatory changes made possible the use of existing
technology and spurred the search for new technology, concern
about abuses of new technology has led to regulation designed to
respond to consumer concerns.
this regard.

Congress has been very active in

For example, the introduction of the Automatic Dial

and Record Machine Players -- so-called "auto-dialer" systems -led to consumer complaints and, eventually, to passage of a law
mandating FCC rules to protect consumers from unwanted phone
calls by auto-dialer systems. 13

Widespread consumer complaints

about the deceptive marketing and billing of 900 number services
resulted in Congress passing legislation to regulate such
services. 14

This legislation requires the FTC to promulgate

by July 1993 -- rules to handle the advertising of 900 numbers as
well as the billing and collection of 900-call charges.

The FTC

has also responded to the misuse of new technology by some
marketers with enforcement actions. 1s
The development of the computer is the other major
technological innovation that has been of critical importance to
the direct marketing industry.

Publishers first used the

computer in the early 1960's to capture subscriber names.

The

use of the computer as a marketing tool, however, did not really
13

The Telephone consumer Protection Act of 1991, Pub. L. No.
102-243, 105 STAT. 2394 (Dec. 20, 1991).
14

The Telephone Disclosure and Dispute Resolution Act, Pub.
L. No. 102-556 (1992).
IS See FTC v. M & H Associates, No. HAR-92-2198
(D. Md. Aug.
7, 1992); FTC v. M.D.M. Interests, Inc., No. H-92-0485 (S.D. Tex.
Feb. 18, 1992).
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