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My topic today is merger enforcement at the Federal Trade 

Commission -- the review of mergers and acquisitions to determine 

whether they are likely to harm competition and therefore should 

be challenged under the antitrust laws. 1 I will begin by 

describing recent developments in our merger enforcement 

activities since the issuance earlier this year of the Horizontal 

Merger Guidelines by the Commission and the Department of 

Justice. I will then offer a few observations on competition in 

innovation, an issue that is critical to our international 

competitiveness and that in my view requires analytical 

flexibility on the part of those responsible for applying the 

Guidelines. 

Merger enforcement is a significant part of the Commission's 

overall antitrust program, which aims to prevent activities that 

harm the competitive process and thereby harm consumers. Econ·-

omically sound merger enforcement serves two important, and 

related, goals. First, it protects consumers from higher prices, 

diminished quality and innovation, and other potential effects of 

anticompetitive mergers. At the same time, the clear 

articulation -- and consistent application -- of merger 

These remarks do not necessarily represent the views of 
the Commission or any other Commissioner. 



enforcement policy facilitates business planning and allows 

legitimate transactions to proceed unimpeded. 

To put our merger enforcement activities in perspective, in 

recent years the Commission has received between 1,500 and 1,600 

premerger notification filings annually under the Hart-Scott

Rodino Act, of which roughly two percent required in-depth 

investigation by the Commission, including the issuance of 

requests for additional information. Some of these cases result 

in enforcement action in the form of a negotiated consent order 

or litigation brought by the Commission to prohibit the 

transaction. But the overwhelming majority of reported 

transactions are quickly reviewed and allowed to proceed. 2 These 

statistics suggest that businesses and their antitrust advisers 

usually are able to anticipate when a proposed transaction is 

likely to raise competitive concerns with the antitrust agencies, 

and either refrain from attempting such a transaction or 

structure it to avoid competitive problems. 

The Horizontal Merger Guidelines that were jointly released 

in April 1992 by the Commission and the Department of Justice 

provide a framework for assessing the competitive effects of a 

merger, incorporating developments in economic analysis of 

mergers that had occurred since the issuance of the agencies' 

2 See Horizontal Merger Guidelines, § 0.1 ("While 
challenging competitively harmful mergers, the (Commission and 
Department of Justice seek) to avoid unnecessary interference 
with the larger universe of mergers that are either competitively 
beneficial or neutral"). 



earlier guidelines3 while remaining consistent with the major 

themes of those guidelines. 4 As a result, the 1992 Guidelines 

should further both of the goals of merger enforcement that I 

mentioned a moment ago, improving our ability to identify and 

prohibit potentially anticompetitive mergers and easing the way 

for transactions that are procompetitive or competitively benign. 

commission Merger Enforcement Under the 1992 Guidelines 

The three merger enforcement actions taken by the Commission 

since the new Guidelines were adopted are indicative of the range 

of issues that arise in contemporary merger analysis, and of the 

Guidelines' flexibility in dealing with a variety of competitive 

conditions. 

To an antitrust specialist, the name Von's Grocery evokes 

the 1966 case in which the Supreme Court found illegal a merger 

between grocery chains in the Los Angeles area having a combined 

market share of less than eight percent -- a case that some 

regard as the high water mark for judicial condemnation of 

mergers involving what today would be regarded as relatively low 

3 See U.S. Department of Justice, Merger Guidelines (1984), 
reprinted in 4 Trade Reg. Rep. (CCH) ~ 13,103; FTC, Statement 
Concerning Horizontal Mergers (1982), reprinted in 4 Trade Reg. 
Rep. (CCH) ~ 13,200. 

4 See D. Yao and K. Arquit, "Applying the 1992 Horizontal 
Merger Guidelines," 6 ANTITRUST No. 3 (1992) at 17-19. 

3 



levels of market concentration. 5 Earlier this year, the 

Commission took action in a case bearing the Vons name that 

should be more successful than its namesake in withstanding the 

test of time. 6 

The 1992 Vons case involved allegations of competitive harm 

that fall within the mainstream of both pre- and post-1992 

Guidelines merger analysis. According to the Commission's 

complaint, Vons sold its existing grocery store capacity in San 

Luis Obispo, California, to a firm that intended to operate the 

capacity in a different relevant product market-- i.e., as a 

drug store rather than a grocery store. In a second transaction, 

Vons acquired the grocery capacity of Williams Brothers, a major 

competitor. The complaint alleged that these transactions were 

inextricably related -- that each would not have been undertaken 

by Vons in the absence of the other. These transactions occurred 

in a market where entry was alleged to be difficult. The 

transactions allegedly resulted in Vons increasing its market 

share to approximately 50 percent, and reduced both the number o~ 

competitors and the amount of capacity in the relevant market, 

making coordinated interaction among the remaining competitors 

significantly more likely. 

5 United States v. Von's Grocery, 384 U.S. 270. 

6 The Vons Companies, Inc., C-3391 (September 1, 1992) 
(consent order). 

4 



        

             

             

           

           

              

        

           

         

        

          

        

         

         

   

           

         

           

         

         

           

       

         

             

 



         

     

         

         

       

          

         

           

        

           

          

         

         

         

          

 

        
              

           

        
       

         
            

         
          

         
           

 

 



           

           

        

         

           

           

        

           

         

          

           

        

         

        

          

           

         

            

   

       

            

           

          

        

           

 



          

            

          

        

        

        

         

           

         

         

        

      

   

           

       

           

          

           

          

        

            

          

          

           
           

      

 



      

           

          

         

        

           

         

          

            

          

         

  

       

        

        

          

          

         

         

       

  

         
       

         
   

 



 

           

        

        

         

            

        

           

         

         

       

          

         

           

         

          

         

         

         

         

  

          
        

         
         
 

     

     

 



 

          

         

         

            

          

          

          

        

          

              

          

         

           

 

          

        

           

          

          

          

          

          

     

     

  

 



 

       

          

            

          

          

         

            

         

        

          

          

          

           

        

    

        
         

        
       

        
        

 

     

      

      

     

 



 

          

        

         

        

        

           

           

          

      

       

    

  

   

         

        

       

         

          

          

     

          

         

 

 

 

    

    

    

 



           

          

         

        

          

        

          

          

 

       

         

        

         

            

 

    

            

      

        
         

          
          

         
          
         

           
          

           
          

  

 



          

            

         

 

          

          

        

         

       

        

        

      

        

          

    

 

          

      

       

         

            
        

     

         
        

        
      

 



 

         

          

         

    

        

        

        

         

         

         

          

         

          

 

           

         

          

       

        

           
       

          
       
          

        
           

 

 



 

         

          

        

         

          

          

       

           

          

             

          

          

         

          

 

        

          

          

        

           

         

           

             
          

  

 



 

            

      

          

          

          

           

            

          

         

        

       

         

         

          

         

         

           

         

      

   

          
        

         

         

  

 



 

            

        

          

         

        

            

       

        

        

        

        

            

        

        

         

         

         

            

        

         
         

         
        

  

             
       

    

 



       

      

          

        

        

           

          

          

            

       

            

         

          

          

         

        

         

       

          

           

        

        

          

            

 



        

         

      

          

           

         

         

          

          

           

          

          

          

           

         

        

          

          

          

            

       

         

      

        

 



          

   

          

            

         

           

          

          

        

          

          

        

         

           

 

      

 

 


