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Good afternoon.

I am very pleased to be invited to share

with you some of my thoughts about consumer protection at the
FTC.

The views I express here are, of course, my own and are not

necessarily shared by any other Commissioner or Commission staff.
In my opinion, the primary objective of the agency is
simple:

to squeeze the maximum consumer

each dollar the Commission spends.
goal is not always easy.

prote~tion

impact out·· of

Unfortunately, reaching this

It requires the discipline to set some

clear priorities and to make some difficult trade-offs.
Above all, the FTC must maintain an active enforcement
presence.

Without a "critical mass" of enforcement actions,

unscrupulous firms may find the profit incentive of illegal
activities irresistible.

The agency must also signal that FTC

challenges are serious business.

In cases of fraud, for example,

there is no point in conducting extensive investigations that
uncover injurious practices if the Commission accepts settlements
that still render the practices profitable.
I will discuss three subjects today.

First, I will explain

briefly how I typically rank the merits of proposed cases.
Second, I will discuss recent efforts to combat telemarketing
fraud -- an area at the top of my enforcement agenda.

Finally, I

will discuss four important aspects of the case development
process: concerning environmental claims, the need for
flexibility in regulating a complex area with evolving scientific
understanding and consumer perception; in the food area, the need
for a harmonious federal regulatory scheme; in the area of
remedies, the search for innovative and effective means of

)

addressing problematic practices beyond "cease-and-desist"
orders; and, finally, in the area of jurisdiction, the need to
assert jurisdiction when necessary and appropriate.
X. CASE SELECTION
My objective in selecting cases is the same as my overall
consumer protection objective: to get the maximum consumer
protection impact.
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This too involves difficult trade-offs.

There is.simply no way to get around the problem that resources
expended on a "green" case means less spent on another "green"
case, less spent on a health claim case, less spent on a credit
case, or less spent on telemarketing fraud.
It is difficult to predict which individual cases (or types
of cases) will bring consumers the biggest bang for their
consumer protection bucks.

However, there are three benchmark

questions that I find useful when trying to rank the merits of
alternative cases.
The first case-selection question is: "How difficult is it
for consumers to protect themselves from the potentially
deceptive practice?"

If "consumer self-protection" is not

readily feasible, then all else equal, the case is likely to be
high on my list of enforcement priorities.
The relative feasibility of "consumer self-protection"
depends on several factors.

One consideration is whether

consumers can evaluate the truthfulness of potentially deceptive
product claims for themselves.
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A vigorous FTC presence is especially important when
consumers cannot evaluate marketing claims even after a product
is purchased and used.

such claims are quite common.

For

example, it is very difficult, if not impossible, for consumers
to determine whether an aerosol is "environmentally friendly,"
..-:-.

whether a favorite ice cream now contains 100 fewer calories than
before, or whether a cereal can help to reduce the risks of
cancer . . Thus, environmental cases and food cases are high on my
list of priorities, in part, because they tend to involve claims
that consumers cannot easily evaluate for themselves.
In contrast, FTC action is typically less important when
consumers can easily determine whether businesses have fulfilled
their promises and when promises are backed up with legitimate
warranties.
-

For example, if consumers can see that a bicycle

advertised as "nearly new" actually has bald tires and a bent
fender, then consumers should be able to discount the claim
sufficiently to prevent the claim, even though false, from
affecting purchase decisions.

Of course, all Commission laws and

rules must be enforced and care must be taken to ensure that
businesses do not receive the signal that they can take illegal
actions without fear of Commission enforcement.
The second case-selection question that I ask is:

"How much

consumer injury does the potentially deceptive practice cause?"
Practices that expose a large number of consumers to serious
health and safety risk pose the greatest possibility of serious
injury.

J

For example, in a recent series of cases, the Commission
3

has challenged deceptive claims regarding chemical face peels. 1
Also on the high end of the spectrum are cases involving
expensive items, such as investments in precious metals. 2

Cases

involving largely minor technical violations of trade regulation
rules appear to involve less consumer injury.

Although it seems

obvious that consumers are served best when the Commission
pursues cases that result in serious rather than de minimis
consumer. injury, this calculus may change when widespread
deception requires a broad attack on the enforcement front.

For

example, the Commission has recently initiated several actions
concerning technical violations of the Franchise Rule. 3
The third question I ask is: "Is there a feasible remedy
that will solve the deception-problem without inadvertently
causing more harm than good?"

For example, if the staff proposes

a disclosure remedy in an advertising case, I would like to feel
comfortable that the disclosure will have the desired effect

1

Medical Marketing servs., Inc., File No. 892 3112 (Oct.
20, 1992) (proposed consent order) (misrepresentations regarding
risks of chemical face peel); BelAge Plastic Surgery Center, No.
C-3401 (Sept. a, 1992) (final consent order) (misrepresentations
regarding breast implants); Dr. Scott M. Ross d/b/a Mpls. Center
for Cosmetic and Laser Surgery, No. C-3363 (Jan. 9, 1992) (final
consent order) (misrepresentations regarding risks of liposuction
surgery).
See also Hearings on Questionable Franchising of
Chemical Acid Peels, Nov. 2, 1989, House Subcom. on Regulation
and Business Opportunities.
2

See,~, FTC v. First American Trading House, Inc., Civ.
No. 92-6049-Civ.-Paine (S.D. Fla. 1992).
3

FTC v. Perkits, Inc., Civ. 1-92-380 (E.D. Tenn. Aug. 6,
1992); United States v. Telecomm, Inc., Civ. 92-3797 (JWB) (D. NJ
Sept. 11, 1992); United States v. WHY USA, Inc., Civ. 92-1227PHX-SMM (D. Ariz. June 26, 1992).
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without negative consequences that can injure consumers.

I

One

f

pragmatic approach to handling this problem is to determine if

I

there is a clearer way of addressing the deception problem
without chilling truthful information.

I

In short, good policy

requires avoidance of overly restrictive actions that would deter
~

legitimate businesses from providing consumers with accurate and
useful information.
II. FRAUD
Telemarketing fraud is high on my list of enforcement
priorities for several reasons.

First, individual consumers

often find it difficult to protect themselves against injury from
telemarketing fraud.

In fact, fraudulent telemarketers

frequently target vulnerable groups such as the elderly and
recent immigrants. 4
Second, consumer injury from telemarketing fraud is
enormous.

The House Committee on Government Operations reports

that consumers lose between $3 billion and $40 billion each year
to fraudulent telemarketers. 5

Losses are not only staggering in

4

According to a recent House Report, retirees and
immigrants are often victimized by telemarketing fraud. House
Committee on Government Operations, The Scourge of Telemarketing
Fraud: What Can Be Done Against It?, H.R. Rep. No. 421, 102d
Cong., 1st Sess., at 5. The Commission has handled cases where
the elderly have been singled out for fraud. In Morgan Whitney,
the Commission presented the court with evidence that the elderly
were targeted by the company for the fraudulent sale of interests
in precious metals. FTC v. Morgan Whitney Trading Group. Inc.,
No. 90-4887 RSWL (SX) (C.D. Cal. Sept. 12, 1990).

s Id. at 7.
5

the aggregate; telemarketers have been known to swindle
~

individual consumers out of their life savings. 6
Finally, the appropriate remedies in telemarketing fraud
cases are typically clear-cut and stringent sanctions against bad
actors are unlikely to deter honest businessmen from providing
beneficial telemarketing services.

The only issue then is the'"'

effectiveness of our orders in ensuring that fraud is actually
stopped •. Aggressive enforcement against telemarketing fraud
requires that the Commission seek the strongest remedies
available.

I support the use of bans and bonds to stop

recidivist actors and others whose fraudulent conduct is
particularly egregious from inflicting additional harm on
consumers.
III. THE CASE DEVELOPMENT PROCESS

Now I want to discuss four important aspects of the case
development process: for environmental claims, the need for
flexibility in regulating a complex area with evolving scientific
understanding and consumer perceptions; in the food area, the
need for a harmonious federal regulatory scheme; in the area of
remedies, the search for innovative and effective means of
addressing problematic practices beyond "cease-and-desist"
orders; and, finally, in the area of jurisdiction, the need to
assert jurisdiction where necessary and appropriate in order to
fulfill the Commission's consumer protection mandate.
6

According to the House Report, some retirees have lost
their entire life savings and have been forced to return to the
workforce in low paying jobs. Id. at 6.
6

A. Environmental Advertisinq Claims

ourinq my first year as a Commissioner, I strongly supported
and actively participated in the drafting and issuance of the
Environmental Marketing Guidelines. 7

The Environmental Guides

were quite well received and we are proud of them.
Evidence showed that consumers were confu%ed by the
multitude of "green" claims, many of which deceptive.

As a

result, consumers began to mistrust the veracity of "green"
claims.

The Commission felt prompt guidance was necessary in

this area because consumers cannot judge before, or even after,
purchase whether many environmental claims are truthful.
In drafting the Environmental Guides, the Commission was
determined to avoid overly rigid standards and definitions that
could be rendered obsolete by changing scientific understanding
or by changing consumer perceptions.

In particular, our guidance

for claims relating to degradability, recyclability, and recycled
content allow advertisers to qualify claims in a manner that
avoids deception, but still communicates any significant
environmental advantages their products might have.

Further, the

Commission committed itself to a review of the Guides in three
years to determine whether our objectives are being achieved.
Why this need for flexibility?

For one, it seems likely

that consumers' perceptions of environmental claims will change
over time and, two, our scientific knowledge of environmental

7

Guides for the Use of Environmental Marketing Claims, July
1992 [hereafter "Environmental Guides" or the "Guides").
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