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Good day to you all. 

It is a pleasure to be here and to speak about the recent 

work of the Federal Trade Commission. It is a particular 

pleasure for me to do this before a group such as this one. I 

think there is real value in maintaining communication between 

the antitrust agencies and the trade associations. Associations 

have an important role in our economy. They represent the 

interests of their members in various places, including before 

the antitrust agencies, and they help to spread information and 

new management techniques through an industry, to name just two 

of their functions. Many if not most of their activities are 

procompetitive. At the same time, trade associations are usually 

groupings of horizontal competitors, and so there is a risk that 

some of their actions can adversely affect competition. This is 

one of the areas where a dialogue with the antitrust agencies can 

be mutually beneficial, to help us learn of industry conditions 

and to help you avoid legal pitfalls. 

In the next few minutes, I would like to bring to your 

attention three aspects of our recent work. First, the FTC has 

decided a case directly concerning your industry -- a merger case 

involving Owens-Illinois and Brockway. Second, the Commission 

has articulated general analytical frameworks for determining 

what is permissible conduct for trade associations and other 

groups of competitors. These principles attempt to ensure that 

the beneficial and procompetitive work of associations can-be 
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'continued without undue concern about antitrust liability, while 

at the same-time defining reasonably clear limits, beyond which 

such collective activities might be viewed as improper horizontal 

restraints. Third, we are learning about the increasingly common 

practice of "benchmarking," or comparing one's performance of 

certain business functions with the standard set by firms that 

are especially good at those tasks. I would like to share some 

of my initial thoughts on how benchmarking and antitrust 

intersect. 

The views expressed are those of the Chairman and do not 

necessarily reflect those of the Federal Trade Commission or the 

other Commissioners. 

The owens-Illinois litigation 

As you know, the FTC is not a stranger to your line of 

business. In 1992 the Commission decided a major case involving 

Owens-Illinois' acquisition of Brockway.• The case is 

particularly fresh in my mind because I wrote the opinion for the 

Commission. It's an interesting opinion, both for what it says 

about our views of the glass packaging industry based on the 

record in that case, and also for what it shows about our fact-

intensive approach to antitrust matters more generally. 

In 1987, Owens-Illinois initiated a cash tender offer to 

acquire Brockway. At the time Owens was one of the nation's two 

largest producers of glass containers, and Brockway was the third 

Owens-Illinois, Inc., Docket No. 9212, 5 CCH Trade Reg. 
Rep. (1987-93 Transfer Binder) , 23,162 (final order issued Feb. 
26, 1992). 
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larges~. The Commission found reason to believe that this 

increased concentration in the industry might lead to 

anticompetitive results. It therefore sought a preliminary 

injunction against the merger, but the district court denied this 

request. 2 The Commission also issued an administrative 

complaint. In the administrative litigation that followed, the 

parties compiled an extensive evidentiary record. The 

administrative law judge issued an initial decision finding the 

merger to be unlawful, and Owens-Illinois filed an appeal to the 

Commission. 

After conducting a de novo review of the record, the 

Commission dismissed the complaint and allowed the acquisition to 

stand. The Commission's analysis of the full record developed by 

the administrative proceeding showed that competition was 

unlikely to be harmed by the acquisition. 

The Commission began its analysis by defining the market 

within which competition was to be measured. To establish the 

relevant market, we had to determine whether the glass 

manufacturers competed only with one another, so that we should 

look only at those firms, or whether they also faced effective 

competition from other packaging materials, so that we should 

consider those as well. This wasn't an easy question. Other 

materials, such as plastic and metal, are also capable of 

containing many products. on a gross functional basis they might 

2 See FTC v. Owens-Illinois, Inc., 681 F. Supp. 27 
(D.D.C.), vacated as moot, 850 F.2d 694 (D.C. Cir. 1988). 
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seem to be in the same market with glass. Yet glass containers 

~ 
! have special characteristics that other types of packaging 

materials historically have found difficult to duplicate. Glass 

containers are clear, impermeable, resealable, retortable, rigid, 

inert, and recyclable. In contrast, metal cans "are opaque, 

cannot be readily resealed~ and may impart a taste to their 

contents."3 Plastic containers, at least until recently, have 

been more permeable to air and other gasses, have lacked 

rigidity, have had some recycling disadvantages, and have not 

combined clarity with retortability. 

Despite these differences in characteristics, however, we 

concluded that there was enough substitutability to preclude a 

meaningful antitrust market consisting of all glass containers. 

Even if all the manufacturers of glass containers were to collude 

together, they could not succeed in imposing a significant, 

across-the-board price increase. Enough users would switch to 

other materials to defeat any attempt at a general price 

increase. 

The Commission then considered whether there might be 

meaningful narrower markets, consisting of glass containers for 

specific end uses as to which substitution was not possible. We 

considered nine such markets, rejected some, and accepted others. 

We found, for example, that there were no meaningful markets 

consisting of glass containers intended for shelf-stable juices 

5 CCH Trade Reg. Rep. [1987-93 Transfer Binder] , 23,162 
at 22,811. 
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