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Good evening.

It is a pleasure to be invited to address the

New York State Bar Association.

Since we are early in the new

year, I thought I would take this opportunity to review the 1993
antitrust accomplishments of the Federal Trade Commission.

I

will discuss the Commission's merger and non-merger activities
for the past year, with particular emphasis on Commission
activities in a few key industries where some of our most
challenging work has occurred.

Of course, the views I express

are my own, and not necessarily those of the Commission or any
other Commissioner.

I.

COMMISSION ACTIVITIES IN KEY INDUSTRIES UNDERGOING RAPID
CHANGE
The only constant in a competitive, free enterprise economy

is change.

Without a flow of resources into and out of different

companies and industries, the economy would stagnate.

This is

particularly true in times of rapid and sometimes fundamental
economic changes.

Right now, we see some industries undergoing

enormous change in response to a variety of factors: innovative
technology development, pressure to compete in world-wide
markets, and regulatory restructuring -- just to point out some
of the factors at work.

Businesses face the challenge of keeping

abreast of the opportunities provided by a rapidly evolving
economic environment.
We face the identical challenge at the Federal Trade
Commission.

As one of the agencies responsible for enforcing

federal antitrust law, the Commission must be just as aware of
these changing economic environments as any active market

participant.

Thus, times of rapid change confront us with

special challenges.

We must focus our scarce enforcement

resources to ensure that the business opportunities that change
presents are not misuseo to cause competitive harm to consumers. ·
We have learned through experience that industries that are,
undergoing rapid technological, regulatory, or restructuring
changes often present some of the most important antitrust
issues.

In an interesting article in its year-end review, the

Wall Street Journal identified three industries where changing
business environments are driving an increase in mergers:

the

health care industry, the defense industry, and high technology
industries, particularly communications.•

Indeed, last year this

thesis was born out, as the Commission brought a number of
important cases in precisely the
Street Journal:

a~eas

identified by the Wall

health care, defense, and telecommunications.

As our antitrust actions in 1993 show, we have taken an active
yet careful approach to these industries, and

I

will review our

significant cases in each area.

A. Health Care
Even a cursory examination of the daily news reveals that
health care is an industry in the midst of substantial
restructuring.

The Commission brought a number of cases in this

industry last year, including one merger case that resulted in a
Smith, "Merger Activity Shifts into High Gear as the
Information Superhighway Opens," Wall Street Journal, January 3,
1994 at RS.
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preliminary injunction.

In May, a district court in Florida

• granted the Commission's request for a preliminary injunction
against Columbia Hospital, 2 enjoining the acquisition of a
hospital from Adventist Health System.

The Commission alleged

that the $40 million transaction would have harmed competition in
the market for acute-care inpatient hospital services in
Charlotte County, Florida.

The Commission's administrative

complaint in that case was withdrawn from adjudication in October
for consideration of a possible settlement of the charges. 3
Challenging this merger was more the exception than the
rule.

Indeed, most hospital mergers investigated by the

Commission have been, on balance, competitively unobjectionable.
There have been over 200 hospital mergers since 1987, and the
Commission and the Department of Justice together have challenged
only nine. 4

These statistics reflect the fact that the trend

toward consolidation in the health industry, including hospital
consolidation, appears to be primarily designed to achieve
efficiencies in the delivery of this vital product.

Health care

2

Federal Trade Commission v. Columbia Hospital Corp.,
1993-1 Trade Cas. (CCH) ! 70,209 (M.D. Fla. 1993).
3

The Commission also approved and issued one final
consent order and in another hospital merger case accepted a
consent agreement for public comment in 1993. Columbia Hospital
Corp. (Galen), Dkt. C-3472, (Nov. 19, 1993); Dominican Santa Cruz
Hosp., FTC File No. 901 0069 (February 24, 1993) (Commissioners
Azcuenaga and Yao dissenting).
4

See "Mergers Thrive Despite Wailing About Adversity,"
Modern Healthcare, Oct. 12, 1992, at 30; Department of Health &
Human Services, Report of the Secretary's Task Force on Hospital
Mergers, 9, 11 (January 1993).
3

reform, if enacted, may accelerate this process by putting a
premium on larger organizations that can provide a broad spectrul
of services in competition with other integrated entities.
As in any industry, however, there are instances where
consolidation is anticompetitive.

The Commission will continue

to be vigilant to ensure that consumer welfare -- health care at
a competitive quality and price -- will continue to be protected
as this consolidation occurs.
The Commission has also been active in health care outside
the field of merger enforcement, filing two. administrative
complaints during the course of 1993, and accepting two
significant consent agreements for public comment.

These non-

merger enforcement activities reflect the important role that
antitrust enforcement has to play in achieving cost containment
in health care, while at the same time preserving the incentives
for delivery of the highest quality health care goods and
services.
One problem the Commission addressed last year involves the
achievement of market power by certain health care providers
market power that could enable certain providers to charge
supracompetitive prices.

In November 1993, the Commission

accepted for public comment consent agreements in the Home Oxygen
cases. 5

These are the first federal antitrust cases involving

s Home Oxygen & Medical Equipment Co., FTC File No.
9010109, and Homecare Oxygen & Medical Eauipment Co., FTC File
No. 9110020 (consent orders issued for public comment) (November
2, 1993) (Commissioner Azcuenaga concurred with separate statement; Commissioner Starek dissented).
4
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joint ventures created by physicians to provide services that are

, ancillary to their professional practices.

The Home Oxygen

consents involve two partnerships formed by pulmonologists which
provided oxygen delivery systems to patients in their homes.

The

, use of home oxygen systems is almost always prescribed by a
pulmonologist.

The Commission's proposed complaints allege that

the pulmonologists in partnership in the markets at issue are
able to influence patients' choice of oxygen suppliers.
The complaints allege that roughly 60 percent of the practicing pulmonologists in each geographic market invested in (or
practiced in groups with) the partnerships, and that each
collection of physician-investors had market power in the market
for pulmonary services, which created barriers to entry, and
restrained competition in the market for home oxygen systems.
Because the antitrust concern arises from structural
considerations, the proposed consent orders require divestiture
of sufficient partnership interests to reduce to 25 percent or
less the percentage of practicing pulmonologists in each
geographic market that remain affiliated with either partnership.
The Home Oxygen orders do not prohibit self-referral.

Our

concern as antitrust enforcers is not with self-referral in
itself, but with the creation or enhancement of market power in
the market for the ancillary service.
1

The Commission will remain

vigilant to prevent anticompetitive physician joint ventures to
provide ancillary services, since such joint ventures have
potentially important effects on cost-containment efforts.
5

Another antitrust problem in the health care sector may
arise when competing providers of health care goods band together,
unlawfully in direct opposition to cost-containment efforts.
Last year, the Commission issued an administrative complaint in
such a case, Maryland Pharmacists Association. 6

In this case,

which was recently provisionally settled by acceptance of a
consent for public comment, the Commission alleged that two
associations, the Maryland Pharmacists Association and the
Baltimore Metropolitan Pharmaceutical Association, conspired to
boycott a prescription drug plan for Baltimore city employees.
The city had made available to its employees and retirees a plan
under which the plan manager, an insurance company, compensated
pharmacies directly for the prescription drugs dispensed.
According to

allegations in the complaint, when the insurance

company proposed a reduction in reimbursement rates, the two
associations reacted by organizing their member pharmacists to
refuse to participate in the plan under the reduced rates.

The

proposed consent agreement would prohibit the associations from
entering into, organizing, or encouraging any agreement among
pharmacies to refuse to enter into, or to withdraw from, any
participation agreement offered by a third-party payor.
Another antitrust problem the Commission has encountered in
the health care context -- restraints by associations of
providers on advertising by their members -- may seem to present

6

Maryland Pharmacists Ass'n, D. 9262 (complaint issued
September 29, 1993).
6

, a less obvious connection to the objectives of facilitating costcontainment efforts and preserving competition on quality and
price.

The connection is nonetheless real:

If providers cannot

advertise pricing practices or innovative services, their
incentives to compete in either dimension are sharply reduced.
comparison shopping by consumers, which is greatly facilitated by
advertising of prices and services, can be a key element in
maintaining competitive prices.
The Commission last year filed a complaint against the
California Dental Association alleging such. advertising
restraints. 7

The complaint alleges that the california Dental

Association, which encompasses 75 percent of the dentists in
California, prevents its members from providing truthful,

n~~-

deceptive advertising to consumers, with the effect that
consumers are deprived of useful information and dentists'
incentives to offer discounts or special services are decreased.
This case is in the discovery phase.
Finally, I would like to point out one of our most
significant achievements in the area of health care in 1993:

the

issuance of the Statements of Antitrust Enforcement Policy in the
Health care Area ("the Statements") jointly by the Commission and
the Antitrust Division.'

We issued the statements in order to be

7

California Dental Ass'n, D. 9259 (complaint issued July
9' 1993) .
8

United States Department of Justice and Federal Trade
Commission, Statements of Antitrust Enforcement Policy in the
Health care Area (September 15, 1993).
7

responsive to antitrust concerns in this industry, and to clarif}
Commission and Justice Department policy regarding mergers and
joint activities in health care.

The Statements do not change

current policy, but they clearly set out six "safety zones" for
conduct that will not be challenged absent extraordinary
circumstances. The Statements go on to summarize the antitrust
analysis of conduct falling outside the safety zones.

This

articulation of the agencies' enforcement policy should aid the
health care industry in complying with the antitrust laws in a
changing environment.
The Statements are designed to provide concrete guidance in
six areas where questions over antitrust enforcement have arisen:
(1) hospital

merger~:

(2)

hospital joint ventures for the

purchase or lease of medical equipment; (3) physicians' provision!
of information to purchasers of health care services; (4)
hospital exchanges of price and cost information; (5) joint
purchasing arrangements among health care providers; and (6)
physician network joint ventures.
The Statements further commit the agencies to respond to
requests for advice on the safety zones no later than 90 days
after all necessary information is received regarding any matter
addressed in the statements, except requests relating to hospital
mergers outside the safety zone.

The agencies will also respond

to advisory opinion or business review requests regarding other
non-merger health care matters within 120 days after all the
necessary information is received.
8

B.

Defense

As you are all aware, the defense industry is also
undergoing significant restructuring in response to changes in
defense needs and continuing budget cuts.

As the defense

industry contracts, some analysts are predicting more mergers
among defense contractors.

Although some consolidation may well

continue to occur, it is important that antitrust principles are
not abandoned.

Of course, the Commission applies careful

analysis to be certain that it does not oppose procompetitive or
competitively neutral mergers, but rather tpat it challenges only
anticompetitive mergers.

We have examined a number of mergers in

this industry that we have declined to challenge.

But in a few

instances, consolidation has raised significant antitrust issues.
Indeed, the Commission recently brought an important merger
case in the defense industry.

Alliant/Olin9 involved a merger to

monopoly in a relevant market, specifically in the production of
120mm tank ammunition.

The United States Army is the sole

domestic purchaser of 120mm tank ammunition.
purchases are from either Alliant or Olin.

All of its
The Army decided,

however, that after fiscal year 1993 it would purchase all of its
120mm tank ammunition from one source.

However, the Army's

decision did not lead inevitably to the conclusion that sole
sourcing should be achieved by a merger of the only two suppliers

9

Federal Trade Commission v. Alliant Techsystems, Inc.,
808 F. Supp. 9 (D.D.C. 1992).
9

of the ammunition, rather than the competitive bidding on a
5-year sole source contract that the Army had planned.
The Commission alleged that the merger could lead to a
substantial lessening of competition, including anticompetitive ,
prices, for 120mm tank ammunition.

The district court agreed and

found that the merger could have led to increased ammunition
prices to the Army of as much as $115 million. 10

The court

rejected the defendants' claim that the technology transfer
required if one party won the sole bidding contract from the
other might result in delayed production and a consequent
compromise in national security.

The court found that either

Alliant or Olin was capable of producing all of the Army's
requirements for 120mm ammunition, that the subcontractors that
produced the most critical

compone~ts

of the ammunition would be

available to either firm, and that Olin's employees and expertise
would be available to Alliant, should Alliant win a competitive
bid, "either at the Army's direction, or on the open market.""
The court granted an injunction against the merger, and the
transaction was abandoned.

c.

Telecommunications

The third area in which the Commission has recently been
most active is in the area of telecommunications.

New advances

in technology in this and other areas inevitably attract new
10

Mh at 21.
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Mh at 18.
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