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The organizers of this conference have followed a hallowed 

tradition by speculating, in the conference title, about the 

possibility of a "sea change" in antitrust policy. Time will, as 

t always, tell. But our historical experience suggests that the 

' currents have been remarkably consistent over the decades, 

changing with the reassuring regularity of the tides. The 

' enforcement policies the Commission has been following for the 

past five years have been thoroughly mainstream and are likely to 

continue to be so. There are few signs of currents strong enough 

to shift us onto headings so new that they remain completely 

uncharted even after seventy-eight years of exploration. 1 

The Commission was charged in 1914 with the task of 

protecting the interests of consumers by preventing unfair 

methods of competition. From the outset, the Commission was 

expected to apply expertise about commercial practices and 

insights from economics, and to take advantage of the flexibility 

, of administrative, as contrasted with judicial, processes. The 

' theme of my talk today will be how the general principles 

I 

announced in our enabling statute are adapted to new situations 

through those flexible procedures. One obvious object of this 

! process, because it is a matter of intense current interest, is 

' 
\ 

1 The views expressed are those of the Chairman and do not 
1 necessarily reflect those of the Federal Trade Commission or the 
~other Commissioners. 



health care and proposals for health care reform. But I will 

also mention many of the other things that the Commission has 

been doing lately, in part to illustrate that what we do in 

health care is pretty much the same thing we do in other 

settings. 

The skeptical listener may now rise to object: Doesn't the 

recent announcement of special guides for antitrust enforcement 

in health care demonstrate just the opposite, that health care 

cannot be treated just like everything else, but that it requires 

special rules, if indeed competition rules apply there at all? 

Before I explain why the answer to that is "no", let me 

illustrate the themes, of continuity in general principle and 

flexibility in particular applications, with another line of 

recent cases. 

Over the last year, the Commission has issued three consent 

orders against what can be called "invitations to collude."2 

These cases exemplify the unique role of Section 5 of the FTC Act 

and the Commission's authority to apply that law. 

First, substantive law. One of the Commission's tasks is 

determining what kinds of conduct are covered by Section 5's 

2 Quality Trailer Products, Dkt. C-3403 (Nov. 5, 1992); YKK 
CUSA), Dkt. C-3445 (March 25, 1993; commissioner Azcuenaga 
dissenting); AE Clevite, Dkt. C-3429 (March 24, 1993; Commissioner 
Azcuenaga dissenting). 

2 



, 
grand but general terms, "unfair methods of competition" and 

' "unfair or deceptive acts or practices." Here is the kind of 
f-

conduct described in the complaints in these cases: A company 
·~. official tells its competitor, in negotiations over some other 

. deal, that there is "plenty of room in the industry for both 

firms," so there is "no need for the two companies to compete on 

price." or, a company representative complains to a competitor 

about a tactic that amounts to a price cut, and then suggests 

that they both discontinue it. Or, an official complains that 

its competitor's lower prices are "ruining the market," and then, 

in case the competitor did not get the point, faxes its price 

list to the competitor. 

Technically, the conduct that these three orders prevent 

does not appear to violate the Sherman Act. The complaints do 

not allege that the other party to the communication signalled 

assent, either by word or deed. That is, the complaints do not 

claim that there was a "combination," as is required by Section 

1. Nor do they allege that there was a d~ngerous probability of 

achieving monopoly, as is required under Section 2. To be sure, 

, two of the complaints describe very high concentration. In one 

of these cases, the two firms involved shared over so percent of 

sales; in the other, well over 90 percent. The conduct these 

complaints describe could well have led to a significant 

:; reduction of competition, with no offsetting benefit--except, of 

i course, to the parties themselves. 

I 3 



It is significant that these cases were concluded with 

consent orders under Section 5 of the FTC Act, and not with 

Sherman Act judgments by a federal court. The Commission's 

processes and remedies are particularly useful in cases like 

these, ones that fill gaps in the doctrines developed under the 

other antitrust laws. This is exactly what Congress contemplated 

when it established the Commission in 1914: that it would apply 

Section 5 to conduct that was not obviously a violation of the 

Sherman or Clayton Acts, and that its orders applying Section 5 

would be prospective, not punitive. Congress rejected a 

proposal, promoted by Senator Robert La Follette--from my home 

state of Wisconsin--and others, that would have given the 

commission much broader powers. La Follette would have made the 

Commission into a general trade regulation court empowered to 

assess damages for all kinds of claims about monopoly and trade 

restraint--not to mention handle all the work now done by the 

International Trade Commission, and then some. But that is 

another story. Instead, the Commission was empowered only to 

issue orders to cease and desist, and not to assess damages or 

levy criminal penalties. 3 As a result, the Commission's 

traditional processes are particularly appropriate for exploring 

3 Since 1914, Section 13 has been added to the FTC Act, 
empowering the Commission to seek a wider range of equitable relief 
through suits in federal courts. Under this authority, the 
commission has sought--and obtained--restitution from infant 
formula makers charged with refraining from bidding against each 
other for a federal-state nutrition assistance program. 
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and developing new applications of competition principles and 

applying them to new settings. 

In the Commission's early days, the courts might have 

prevented the Commission from addressing tactics such as these 

invitations to collude. The Commission was to look out for the 

interests of consumers, but only indirectly; not by preventing 

conduct that harmed consumers, but by preventing unfair methods 

of competition, in the faith consumers would ultimately benefit. 

This meant that Commission actions had to target conduct that put 

particular competitors at an unfair disadvantage in the 

marketplace. If all the competitors were doing the same thing, 

or if all of them benefited from the conduct at issue, then it 

was difficult to claim that anyone was unfairly disadvantaged-­

except, of course, the consumer. The famous Raladam case in 1931 

crystallized this anomalous limitation on the Commission's 

authority.• That old case illustrates the close relationship 

between the Commission's competition and consumer protection 

missions, and it will bridge nicely into my discussion of their 

complementary application in health care settings. It also shows 

how some kinds of cases will be with us forever. 

The Commission was trying to stop a thriving, but fraudulent 

and potentially dangerous, quack diet business. Does this sound 

4 fTC y. Raladam, 283 u.s. 643 (1931). 
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familiar? The product was a thyroid and iodine concoction called 

Marmola, peddled by a veteran con artist who had already been 

forced by several previous convictions to stop using the mails to 

sell virility nostrums.s The Commission sued him in 1928, 

claiming that his advertisements for Marmola as "safe and 

effective" were unsupported. But the Supreme Court found a flaw 

in the Commission's case: the Commission had not alleged, and the 

record did not show, that any legitimate competitors had been 

harmed by this falsehood. Even Justice Brandeis, who as a 

consumer advocate had vigorously promoted the creation of the FTC 

twenty years before, did not disagree with that reasoning. The 

Court quipped that the FTC Act was not intended to protect one 

knave from the unfair competition of another. Of greater 

interest, perhaps, the Court observed that doctors, who would 

counsel against taking Marmola without their advice, would not 

count as competitors, because medical professionals were not, 

after all, involved in "trade."6 

In response to the decision, commission lawyers started 

adding boilerplate complaint allegations that whatever practice 

was being challenged had diverted trade from more honest and 

deserving competitors. The Wheeler-Lea Act, passed in 1938, 

corrected the technical problem by authorizing the FTC to prevent 

s See Lamb, American Chamber of Horrors 5 (1936). 

6 283 u.s. at 653. 
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into question. For that was the year that Thurman Arnold's 

Antitrust Division obtained an indictment against the American 

Medical Association for attempting to prevent the establishment 

, of what we would now call a managed care organization. The 

Supreme Court upheld the subsequent conviction in 1943. 

It was with that same association and, in part, that same 

issue that the FTC launched the modern era of health care 

antitrust some thirty years later. Since the Commission's AHA 

case was undertaken, 7 nearly twenty years' worth of government 

enforcement actions and private lawsuits have applied antitrust 

:principles to this industry. Federal antitrust enforcement has 

i been instrumental in enabling novel, potentially cost-effective 

means of delivering services to enter the marketplace. Antitrust 

, enforcement, and the FTC's critical consumer protection role in 

[conjunction with it, are consistent with the various reform 
I 

7 94 FTC 701 (1979; complaint issued December 19, 1975). 
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proposals that rely on healthy market competition and informed 

consumer choice. 

Health care issues have demonstrated perhaps better than any 

others the close and complementary relationship between the 

Commission's competition and consumer protection interests. The 

seminal health care antitrust case of. the modern era, the 

Commission's AMA decision, illustrates that relationship 

perfectly: rejecting the argument that competition in health care 

was itself contrary to the public interest, the Commission held 

that the Association's restraints on advertising, patient 

solicitation, and alternative forms of practice violated both the 

competition and the consumer protection aspects of Section 5. 8 

But, in recognition of how consumer protection principles promote 

healthy competition, the Commission's order banning the 

restraints permitted the AMA to continue to monitor advertising 

for the purpose of preventing deception. 9 

The Commission continues to bring cases aimed at efforts by 

groups of competing health care providers to restrict competition 

either by adopting anticompetitive rules or by engaging in 

coercive action. Just last summer, the Commission issued a Part 

III complaint challenging the alleged efforts of a private 

8 Id. at 1010. 

9 Id. at 1030. 

8 



  

        

 
 

         

          

         

      

            

          

        

         

         

       

        

         

        

          

         

         

        
    

        
   

    
 

    

          
         

   

 



         

         

           

         

           

          

         

          

          

          

           

   

         

         

          

        

         

         

          

          

        

           

    

 



         

         

        

         

        

           

       

          

         

         
 

           
 

         

          

        

         

          

           

         
 

             

          

          

          
          

          
      
   

 



        

        

        

            

          

     

          

             

         

        

        

       

        

          

       

           

         

       

         

         

          
         

         
            

          
   

 



  

         

         

         

         

          

          

           

         

           

         

        

         

           

           

          

        

           

           

          

         

         

         

         

           

 



         

       

       

          

        

         

          

         

          

        

            

            

           

       

         

           

         

           

 

         

        

        

         

         

 



          

         

          

          

         

          

            

            

  

          

         

          

         

         

         

         

       

           

 

        

        

        

         
    

 



         

          

          

          

          

        

 

         

        

           

           

          

          

           

          

          

         

          

        

          

           

           
      

          
         
 

 



         

           

          
 

           

         

            
 

           

        

            

       

           

         

           

         

          

         

         

         

     

        

          
 

         

           
 

         

 



         

       

        

      

         

        

        

       

       

   

        

        

         

          

         

          

         

        

          

          

         

          

         
  

 



          

 
 

 
 

 
  
 

          

         

       

      

       

           

         

         

            

          

  

         

        
   

           

         
   

         

       

         
    

         
      

          

 



        

        

        

          

         

          

          

         

           

       

         

       

          

          

          

         

       

          

          

         

        

        

          

       

        

 



 
  

 
          

           

        

        

          

         

          

        

           

        

         

        

         

         

  

          

         

        

         

           

          

          

          

          

 



        

        

         

   

          

         

          

        

        

           

          

         

           

         

         

          

          

            

          

           

         

            

         

 



        

        

       

       

           

         

          

          

          

        

 

          

 

         

           

           

       

               

             

             

           

         

            

        

           

          

 



        

        

           

  

          

         

         

        

             

        

       

       

         

          

           

         

         

       

          

        

         

         

          

        

 



 
           

         

       

          

          

        

        

         

           

           

          

            

        

          

            

           

      

         

          

          

           

         

            

          

 

  
 

 
 



          

         

          

         

         

        

  

 


