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Mr • Chairman and members of the Commit tee, I am pleased

to have the opportunity to testify here today along with my

fellow Commissioners about proposals which have been made in
recent months to redefine and narrow the Federal Trade
Commission's jurisdiction over deceptive trade practices.

As

you know, I, together with Commissioners Clanton and Pertschuk,
oppose proposals to alter the "deception" standard of Section 5
of the FTC Act and I appreciate this opportunity to explain my
views more fully.
All of the proposals which have been advanced so far to
alter the statute's language would substantially narrow the FTC's
authority over deceptive practices.

I oppose them because I am

unaware of any sustained criticism of the Commission's exercise
of its deception jurisdiction by the business or advertising
communities.

Those who live with the standards of conduct the

agency has developed over the years appear to understand well
both the law's parameters and the agency's procedures for
enforcing it.

My observation is that the system works and works

effectively for all concerned.

Also, I believe considerable

legal mischief would ensue should any change be made, no
matter its purpose or intent.

Prevention of deceptive practices

would inevitably be made more difficult, time-consuming and
costly at a time when shrinking budgets demand the opposite.

To understand the potential impact of each of the
proposals to redefine deception, it is necessary to analyze
critically what such changes would mean to 44 years of precedent
defining the agency's and the states' authority to proscribe
deceptive practices and therefore how the proposals would affect
future federal and state enforcement in this area.
I mention state enforcement because one important aspect
of any revision to Section 5 which cannot be overlooked is
the impact it y.ould have on state law enforcement.

Any changes

to Section 5 of the Federal Trade Commission Act could also
affect the law in many states which have adopted "little FTC
Acts" modeled on the federal law.

Forty-nine states and the

District of Columbia have enacted statutes more or less like
the FTC's to prevent deceptive and unfair trade practices.

In

many of the states, these "little FTC Acts" track the FTC Act's
exact language, and several states either by statute or court
decision also provide that Commission cases shall be used in
interpreting the scope of state law.

~/

It is clear, then, that

the states would be affected by any limitation of the FTC's
authority to police deceptive practices, and to the degree that

~

See, e.g., statutes in Illinois, Ill. Ann. Stats. ch. 121 1/2 §262 (Smith-Hurd 1960 & Supp. 1981); Washington, Wash. Rev.
Code Ann. §19.86.020, .920 (1978 & Supp. 1981); Massachusetts,
Mass. Gen. Laws Ann. Ch. 93A §2 (West 1972 & Supp. 1981);
Maryland, Md. Com. Law Code Ann. §§13-105, 13-301, 13-303
(1975 & Supp. 1981); Maine, Me. Rev. Stat. Ann. title 5 §207
(1979 & Supp. 1981); and New York, N.Y. Gen. Bus. Law §349
(McKinney Supp. 1981).
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confusion and uncertainty over the scope of our jurisdiction
followed such a change, the same confusion and uncertainty would
also be introduced into state enforcement activities.

I believe

that the Committee is scheduled to receive testimony on this
subject later in these hearings from the National Association of
Attorneys General.
The FTC Act has prohibited "deceptive acts or practices"
since 1938, and during the ensuing 44 years there have been
hundreds of administrative and judicial decisions construing
that term.

Even before the 1938 Wheeler Lea Amendments added

jurisdiction over deceptive practices to the FTC Act, a large
body of common law had developed the concept of false, deceptive
or misleading trade practices.

Since 1938, cases brought under

the UCC and other state laws have continued to amplify on these
concepts and on the principle that fraud in the inducement of
a contract, through misleading representations or material
omissions of fact, is illegal.
A large body of case law has developed in this way, and
there is little evidence that I am aware of that the authority
to prohibit deceptive practices has been used by the FTC, (or
the states or private litigants for that matter) in a manner
that has consistently injured consumers or businesses--except,
of course, for those businesses that have engaged in deceptive
practices.

Without some substantial indication of what types
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of worthwhile business practices are supposedly being stifled
by the application of the current statutory definition, Congress
is being asked to remedy a "problem" which cannot be demonstrated
to exist.
As the Committee is aware, it is no trivial matter to

alter 44 years of jurisprudence.

If the prohibition on

"deceptive practices" is altered, no matter how benign the
intentions of those making the change, the natural assumption
of the legal community, including state and federal judges,
will be that Congress intended to change the actual effect of
the law.

The inevitable result will be that at least some

deceptive practices which are now illegal under current law
will become legal, as judges and lawyers are cast adrift from
precedent to search for the new law's meaning.

Only one thing

is certain -- any change will be a bonanza for lawyers.

With

44 years of legal doctrine in doubt, every new FTC case will
have to be decided in an atmosphere of uncertainty concerning
the applicability, if any, of established precedent.
Following a change in the statute, the first step for
lawyers representing a company which has been sued by the FTC
for engaging in "deceptive practices", no matter how blatant
the client's practices, would be to ask the agency or the
federal courts to reconsider the action, and determine first
whether the lawsuit could be justified under the new statutory
standard.

Added litigation and delay in the work of the
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conmission and the courts is virtually certain.

Further,

any change could cast into doubt the validity of hundreds of
cease and desist orders issued in accordance with past precedent.
It is fully predictable that the agency would be flooded with
requests to reopen and reconsider all orders issued over the past
four decades.

This kind of administrative nightmare could also

occur on the state level, particularly in states which pattern
enforcement on FTC precedent.
Before turning to an analysis of the specific proposals
which have been offered thusfar, there is one additional
general observation that I would like to share with the
Committee.

Over the past two or three months since these

proposals have been advocated seriously before the Congress,
I have had many opportunities to discuss them with Members of
Congress and their staffs, the business community, the private
bar, consumer organizations, state attorneys general and
representatives of the media.

On each of these occasions, I

have been struck by the fluid and confusing nature of the
proposals.

Most of those with whom I have spoken cannot agree

on the correct interpretation of each proposal or how any or
all of them would operate.

Indeed, it has often happened that

as soon as they have finished debating one proposal, another,
completely different suggestion is advanced.
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For example, after initially advocating one approach
before this COmmittee last March, it is my understanding that
the Chamber of Commerce and the National Association of
Manufacturers now advocate a different approach.

In addition,

representatives of three advertising trade associations, who
earlier did not support proposals to redefine deception before
this Committee, later testified before the House Subcommittee
on Commerce, Transportation and Tourism that they supported
ChaiDman Miller's desire to modify the law, but had different
language to propose.

Finally, the Committee has before it

Chairman Miller's proposal.

To my knowledge, however, the

Chairman has not yet suggested the actual legislative language
he would use to accomplish the modifications he proposes and
I have heard several different interpretations of how such
language would both read and operate.
Faced with what can only be described as a moving target,
the constituencies interested in the subject of the FTC's
deception authority have responded in a variety of ways.

As

mentioned above, the state attorneys general have expressed
alarm over the proposals and urged the Congress to consult
with them further before any step is taken to amend the
statute.

Consumer groups perceive these changes as an assault

on the FTC's consumer protection mandate and have responded
to that effect.

The most recent reaction has came from within

the business community, and I believe it should not be ignored.
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II

As ward of the various proposals becanes more widespread,

. additional individual reactions from affected businesses can
be expected.
In a recent speech to the American Advertising Federation's
1982 national convention, David McCall, Chairman of the Board
of McCaffrey and McCall, Inc., said to his fellow advertisers:
I stand before you as someone whose agency
and clients have been stung more than once by the
Federal Trade Commission. I have considered them
to be arbitrary and unfair on occasion. I, in a
flight of rhetoric, even likened their young
lawyers to the Baader-Meinhof gang. So, I am
not a wooly-head who has no sympathy with the
annoyance that people feel for the FTC.
However, the Federal Trade Commission is in
place for a purpose. And, it is an important one.
It is to protect the American consumer against the
actions of unscrupulous businessmen. In protecting
the American consumer against dishonest practice,
it is, of course, protecting the honest businessman
-- the vast majority -- against the activities of
the unscrupulous businessmen, who are few but
dangerous. You can't compete fairly with a crook
whose methods and practices are not governed by a
reasonable code of ethics.
That is the reason why the Federal Trade
Commission has asked for substantiation of claims
made on behalf of products. That's why the Federal
Trade Commission has said that advertising should
not be deceptive or unfair • • • •
[Now] • • . both of these pillars of public
protection have been attacked, and I have found
it disappointing to see some of the leaders of the
advertising business in full support of Chairman
Miller's comments, when even his fellow Republican
Commission members were not in agreement. • • •
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[O]ur business must hew to the principle
of judging each issue by its impact on the welfare
of the public as well as its impact on business.
Substantiation of claims and a reasonable
demand for fair ness in advertising are in the
interest of the public and in the interest of
legitimate business. I am not the only advertising practitioner who would prefer to see our
associations stand in back of these important
contributors to a strong Federal Trade
Coll'lllission.
In response to these remarks, Ronald J. Moss, vice
president of Kenyon and Eckhardt, wrote Mr. McCall a letter
expressing support for his views on the FTC.

Mr. Moss has

been kind enough to provide me with a copy of that letter.
Among other things, he said:
Our colleagues in the agency business have
short memories. When I started as general
counsel to Kenyon and Eckhardt in the sixties,
every vigilante with a few dollars and a postal
meter could start an avalanche of adverse publicity about an ad or commercial. They did so
knowing that with any luck at all, they would
become the darlings of same media (preferably
the nightly network news, New York Times or
Washington Post). Typical of those groups,
the attacks were often vicious, subjective and
usually grossly unfair.
Eventually, the FTC regained its vigor • • •
and while I agree with your suggestion that a few
of the FTC lawyers were Kamikaze pilots at heart,
things finally sorted themselves out and sanity
or near sanity emerged. Now our brethren smell
an easy victory over a shell-shocked FTC. Budget
constraints have already severely limited its
ability to do its job.
What I think our colleagues fail to grasp
is that the media will quickly seize an old
opportunity and begin once again to legitimize
every crackpot "environmentalist/consumerist"
with an axe to grind. Heaven help us!
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Mr. McCall and Mr. .M:>ss are both addressing, in different

ways, the perception that could be created if the Congress adopts
any of the various proposals to redefine and narrow the FTC's
decepticm authority.

I find their predictions particularly

interesting because they have both been highly successful
in a profession devoted to the creation of clear public images
or perceptions of given products and services.

Beyond the

specifics of their viewpoints, the very fact that both chose
to speak out on these issues illustrates the absence of any
firm consensus among the business community concerning the
need for, much less the details of, any statutory change.

I

hope that this Committee will take the opportunity to explore
further these differing views.
Turning to the various proposals, I am aware of three
separate propositions contained in them.
incorporated in

The first,

s. 1984 (introduced by Seantors McClure and

Melcher) and advocated by the Chamber of Commerce, the NAM
and the advertising trade associations, would require the
Commission to go beyond proving that a sales claim was false
or misleading, and also prove that the ad caused substantial
consumer injury which can be quantified.

Under

s. 1984 and

the Chamber/NAM proposal, the Commission would further be
required to prove that the benefits of halting such injury do
not outweigh the costs to business of ceasing its deceptive
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activities or claims, or, that is to say, that there are not
countervailing benefits (which accrue from the deceptive
practice) which outweigh the consumer injury caused by it.
The second modification, also incorporated into the
proposals made by the Chamber, NAM and the advertising trade
associations, would allow the FTC only to prosecute claims
which consist of misrepresentations "known to be false or
made in reckless disregard of their truth or falsity."
A third approach, suggested by Chairman Miller, would (1)
require a finding that the challenged act or practice was
"rna ter ial" as that term is understood in the conunon 1 aw; ( 2)
exempt statements of opinion; and (3) limit deception to situations where "reasonable" consumers are likely to be deceived,
except in cases where vulnerable groups of consumers are involved
and the company knew or should have known a practice was deceptive.
"Actual" Injury and Benefit/Cost Proof Requirements
The bill introduced by Senators McClure and Melcher, S.l984,
would require a showing that a deceptive act or practice "causes
substantial consumer injury that outweighs the benefits derived
from such act."

The Chamber of Commerce and NAM have proposed

to amend Section 5 to prohibit " ... deceptive acts or practices •••
where such acts or practices directly cause or may forseeably
result in substantial injury to consumers and such injury is
neither reasonably avoidable by consumers themselves nor
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