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Mr. Chairman and members of the Committee, it is a pleasure 

to be here today, with my colleagues, to discuss the Federal 

Trade Commission's 1982 reauthorization. This process just two 

years ago resulted in several fundamental reforms to the agency's 

operations. I know that you have invited us here today to offer 

what assistance we can in explaining the possible ramifications 

of a series of additional proposals advanced, mainly, to deal 

with the business community's continued perception that the 

Commission needs checks on its statutory authority to prohibit 

unfair and deceptive practices in the marketplace. It will be 

obvious to you, as we do so, that there are same areas where we 

disagree on how best to address the persistent criticisms 

leveled at our agency. To a great extent, these disagreements 

are the healthy byproduct of a collegial body like the 

Commission, which has a long tradition of intense internal 

debate about the agency's mission. 

These disagreements, however, should not divert attention 

from the large areas of consensus among us. We are, for 

example, unified in our opposition to perhaps the most important 

special interest proposal pending before you: The removal of 

the professions from antitrust and consumer protection scrutiny. 



Also, we are unified in a belief that, should the Congress feel 

it necessary to define with greater specificity the Commission's 

authority to police unfair trade practices, it should do so by 

adopting the standards the Commission articulated in its 

December 1980 statement on that subject. Finally, although we 

have varying views on the precise level of funding appropriate 

for the agency, we all recognize prevailing national policies 

of budgetary restraint and we are committed to assisting 

Chainnan Miller in his efforts to streamline and manage as 

efficiently as possible the daily law enforcement activities of 

the agency. 

In my statement today, I will focus on the three central 

substantive proposals to amend the FTC Act which have been 

presented to the Committee: first, the total exemption of 

state-licensed professionals; second, the exemption of commer­

cial advertising from the Commission's jurisdiction over unfair 

trade practices; and, finally, the adoption of a more narrow 

definition of the Commission's jurisdiction over deceptive acts 

or practices. I will, of course, be pleased to answer any 

questions the Committee may have. 

Jurisdiction over the Professions 

The law enforcement initiatives and economic studies which 

have provoked pleas that you exempt the professions from the 

Commission's jurisdiction are referred to generically within the 

agency as the "occupational deregulation" program. I emphasize 
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the "de" in "deregulation" because I think that one syllable 

most accurately summarizes the overriding goal of all our 

efforts in this area. And, Mr. Chairman and members of the 

Committee, let me assure you that I recognize the difference 

between deregulation and regulation. I have, as you know, 

appeared before you on two occasions to defend the Commission's 

efforts to regulate, if only mildly, used car sales, and I am 

carefully attentive to the difference between regulation and 

deregulation. 

As the Commission has repeatedly pointed out, most recently 

in our letter to Senators Packwood and Kasten last month, the 

occupational deregulation program combines traditional anti-

'~ trust enforcanent with efforts to challenge restrictions on 

advertising and other forms of commercial practice by competing 

health professionals. Thus, we have brought cases involving 

allegations of price fixing, boycotts and other private agree-

ments or conspiracies to restrain or eliminate competition by 

other health professionals. */ Other rules and enforcement 

actions have been patterned on landmark Supreme Court cases 

such as Virginia State Bd. of Pharmacy v. Virginia Citizens 

*I See, for example, American Medical Association, 94 F.T.C. 
701, 996 (1979), aff'd 638 F.2d 443 (2d Cir. 1980), aff'd per 
curiam, No. 80-1690 (Slip op. March 23, 1982). See, also, 
consent agreements involving Indiana Dental Association, 93 
F.T.C. 392 (1979); Forbes Health Systems Medical Staff, 94 
F.T.C. 1042 (1979); American Society of Anesthesiologists, 
93 F.T.C. 101 (1979); and Hope, et al., Docket No. 9144. 
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Consumer Council */ and Bates v. State Bar of Arizona ~ 

which recognized that competitors and consumers may have a 

constitutional right to the free flow of truthful commercial 

information. The Commission's theory in these initiatives is 

that unwarranted restrictions on commercial speech are also 

unfair to competitors and consumers. ***/ 

One major objection to the occupational deregulation 

program which has been advanced by some professional groups is 

that it interferes with the states' right and responsibility to 

supervise the quality of health care received by their citizens. 

There are two basic responses to that concern. First, the 

Commission draws a sharp distinction be~ween regulations designed 

primarily to ensure quality of care and those that merely 

restrict business practices which, if permitted, could enhance 

competition. Our deregulatory efforts are focused on the latter 

~ 425 u.s. 748 (1976). 

**/ 433 u.s. 350 (1977). 

***/ See, for example, the Eyeglasses Rule, 16 CFR 456, which 
was upheld in part and remanded in part by the D.C. Circuit in 
American Optometric Association v. FTC, 627 F.2d 896 (D.C. Cir. 
1980). 
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~ type of restriction. Of course, in any area as complex as health 

care regulation, quality of care issues can become intertwined 

with what appear to be purely commercial considerations. In 

those instances, the Commission demands a rigorous showing that 

any efforts on our part to enhance competition in the commercial 

aspects of health professionals' practice will not undermine 

efforts to ensure the quality of care given to the public. 

Second, I believe that the Commission has shown and will 

continue to show extreme sensitivity to the concerns and 

prerogatives of the states. We have studied carefully the 

federal courts' development of the state acti~n doctrine, which 

has established standards for federal government scrutiny of 

practices which are not directly regulated by the states. As 

a matter of policy, the Commission has clearly adopted this 

doctrine as an integral part of case selection criteria. I am 

firmly committed to a continuation of that policy. 

Recognition of clear state prerogatives in this area, 

however, does not mean that we cannot contribute significantly 

to continued efforts to deregulate the health care marketplace. 

Put simply, we can offer the perspective of 67 years of anti-

trust and economic expertise on a national scale. Our contri-

bution may be unique and I can only hope that we will be able 

to continue to explore ways in which to address any legitimate 
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problems that may arise due to any overlaps between our 

jurisdiction and that of the states. The Commission has moved 

very cautiously in this area and no actions which we have taken 

in the occupational deregulation program in any way justifies 

the total exemption of any professional group or groups from 

antitrust and consumer protection jurisdiction. 

Before I leave this subject, let me offer one final thought. 

When we talk about the benefits derived from the occupational 

deregulation program, we think primarily in terms of consumer 

dollars saved. Another clear and related benefit of efforts to 

deregulate the marketplace is the potential for increased 

services to those who have little or inadequate access to any 

of them now. There are many classes of professionals who strive 

for the chance to offer different forms of health care services 

to the public. Dental hygienists, nurse practitioners and nurse 

midwives -- to name just a few -- all have a tremendous stake 

in the success of these deregulatory efforts. Those trained in 

these professional categories view their work, not as a substi­

tute for, but rather as a complement to the kind of health care 

offered by the dominant sectors of the medical profession. One 

has only to look at the state of health care services available 

in the inner cities and in many rural areas of the country to 

understand the compelling need to expand the availability of 

their services. 
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Unfairness and Commercial Advertising 

As I mentioned at the beginning of my statement, the 

Canmission is united in its recommendation concerning the 

standards Congress should adopt should it determine that a 

more specific definition of the Commission's authority to 

proscribe unfair trade practices is necessary. Those standards, 

taken from our December 1980 policy statement, include 

(1) whether the practice causes substantial injury to consumers; 

(2) whether such injury is reasonably avoidable by consumers; 

and (3) whether the injury is outweighed by any countervailing 

benefits to consumers or competition derived_ from the practice. 

The Commission should also consider whether the practice vio-

lates any established public policy. 

The only point I would highlight concerns the type of 

analysis the Commission should be required to undertake in 

evaluating offsetting benefits and costs. As we noted in 

our letter to Senators Packwood and Kasten, there is a risk 

that a benefit/cost analysis requirement could unnecessarily 

complicate or delay an investigation or litigation if the 

requirement is read to mandate a highly quantitative, dollar 

and cents kind of result. In many cases, a far more subjective 

analysis would be the more reasonable approach. This observa-

tion is especially important in cases where we have adopted 

a remedy which gives business many future options. For 

example, we might impose an information disclosure requirement 
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that could lead a company either to negotiate over price, to 

offer increased warranty coverage or to adopt a satisfaction 

guaranteed or dispute resolution program. In such cases, we may 

have difficulty predicting with precision the dollars and cents 

benefits which will be achieved by consumers. Any requirement 

that we quantify such benefits before the remedy has had a 

chance to take effect will only serve to limit our flexibility 

in adopting the most reasonable alternative approaches to the 

problem because it will force us to select a single, rigidly 

defined remedy with easily predictable results. 

Despite what I consider to be the Commis.sion 's strenuous 

efforts to articulate the standards we have used in exercising 

unfairness authority (the months of meetings leading up to the 

December 1980 statement are still clear in my mind), the adver­

tising community, has urged the total exemption from the FTC's 

unfairness jurisdiction for "commercial speech". As much as I 

regret the fundamental difficulties which occurred in recent 

years between the Commission and sane segments of the advertising 

community, I cannot endorse on any basis this kind of extreme 

approach to perceived problems which can be, as recent history 

illustrates very well, addressed in other forums and dealt with 

effectively. The plain fact is that if the advertisers prevail 

with their proposal, those ultimately injured will be not only 

consumers but members of the advertising industry. I think it 

extremely likely that the public will perceive the exemption 
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