
Federal Tr~~f\(Ij(:fffmlission 

q: z._suu "The Federal Trade Commission's Health Care 
Antitrust Program: Chapter II" 

I 0 \ 

':..-' 
~ t I -

Prepared Remarks of 

The Honorable Deborah K. Owen 
Commissioner 

Federal Trade Commission 

Before the 

American Bar Association Section of Antitrust Law 
Forum on Health Law 

Ramada Renaissance Techworld Hotel 

Washington, D.C. 

October 12, 1990 

The views expressed are those of the Commissioner, and do 
not·~ecessarily reflect those of the Federal Trade Commission or 
the other Commissioners. 

UBRARY. FEDERAL TRADE COMMISS10N 



Good afternoon. I appreciate the opportunity to join you 

here today to discuss some alternatives for future directions in 

the Commission's health care antitrust enforcement program. Let 

me begin with our traditional caveat that my remarks reflect my 

own views on these matters, and are not necessarily those of any 

other Commissioner or of the Commission as a whole. 

Like any new member of a judicial or regulatory authority in 

our legal system, in this domain, I have inherited a rich, albeit 

contemporary, body of law and precedent; or to paraphrase Billy 

Joel, I ndidn't start the fire." It has now been approximately 

fifteen years since the Commission became actively involved in 

the area of health care competition. During those years, the 

antitrust bar has witnessed a number of major Commission actions 

that have transformed the dynamics of health care markets. 

The application of the antitrust laws to health care 

professionals and to hospitals has been staunchly and 

emphatically established. Similarly, recognition that our 

traditional antitrust analysis is sufficiently flexible to adjust 

to the particular characteristics of health care markets is 

firmly ensconced. Blanket prohibitions or unjustified restraints 

on truthful advertising and the solicitation of patients 

whe~her imposed by professional associations or by state 

regulatory boards that are not acting pursuant to their mandate 



-- appear to have been largely elirninated. 1 

Jt boycotts by providers have been struck down. 

Various coercive 

These include 

boycotts designed to deflect new entry by health care 

professionals or health care facilities; 2 to impede cost 

containment efforts by payers; 3 and to obtain higher levels of 

insurance reirnbursement. 4 Agreements among providers not to 

enter into employment or other contractual relationships, 5 or not 

to practice in "commercial" settings, have also been banned. 6 

The Commission has prohibited efforts by competing providers to 

negotiate fees on a collective basis. 7 It has also eliminated a 

variety of restrictions that impeded the development of health 

~ See, e.g., American Medical Ass'n, 94 F.T.C. 701 (1979), 
• aff'd as modified, 638 F.2d 443 (2d Cir. 1980), aff'd mem. by an 

equally divided court, 455 U.S. 676 (1982); Massachusetts Bd. of 
Registration in Optometry, 110 F.T.C. 549 (1988) (Commissioner 
Strenio concurring. 

I 

2 See, e.g., Sherman A. Hope, 98 F.T.C. 58 (1981) (consent 
order); Medical Staff of John c. Lincoln Hospital and Health 
Center, 106 F.T.C. 291 (1985) (consent order). 

3 See, e.g., Indiana Fed'n of Dentists, 101 F.T.C. 57 
(1983), rev'd, 745 F.2d 1124 (7th Cir. 1984), rev'd, 476 U.S. 447 
(1986). 

4 See, e.g., Michigan State Medical Soc'y, 101 F.T.C. 191 
(1983) (Commissioner Bailey concurring). 

5 See, e.g., American Soc'y of Anesthesiologists, 93 F.T.C. 
101 (1979) (consent order). 

6 See, e.g., Oklahoma Optometric Ass'n, 106 F.T.C. 556 
(1~5) (consent order). -

7 See, e.g., Preferred Physicians, Inc., 110 F.T.C. 157 
(1988) (consent order) (Chairman Oliver concurring). 
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maintenance organizations, 8 and a staff report may have 

contributed to the abolition of physician control of Blue Shield 

plans. 9 

The initiatives that I have listed were largely complete by 

the time that I came to the Commission one year ago. For the 

most part, health care services providers have received the 

message that the antitrust laws apply to them. By and large, one 

no longer sees groups of professionals engaging openly in clear-

cut restraints on competition. Accordingly, we now see few 

investigations involving conduct that is patently 

anticompetitive. Instead, most of our investigations involve 

activity that necessitates a much more probing analysis of 

competitive impact. Those who seek to suppress competition in 

order to raise prices have become more sophisticated, and do not 

usually oblige the antitrust enforcers with overt declarations of 

intent to restrain competition, or with openly restrictive 

conduct. As a result, identifying anticompetitive conduct has 

become more complicated. 

At the same time, we continue to witness dramatic changes in 

the health care services marketplace. Cost considerations and 

8 See, e.g., Forbes Health Sys. Medical Staff, 94 F.T.C. 
1042 (1979) (consent order). 

~ 9 See Medical Participation in Control of Blue Shield and 
Certain Other Open-Panel Medical Prepayment Plans, Staff Report 
to the Federal Trade Commission and Proposed Trade Regulation 
Rule (1979). 
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the demands of payers play an increasingly large role in 

Jt purchasing decisions; and providers continue to devise new 

arrangements for the delivery of services in response to these 

demands. Many of these arrangements are legitimate responses to 

market demands; they enhance efficiency and consumer welfare, and 

should not be discouraged by an unduly burdensome or vague 

enforcement policy. However, some of these arrangements may be 

nothing more than concerted efforts to resist market change, 

though they may masquerade as "legitimate" responses. Others may 

be generated by a good-faith effort to respond to the market, but 

may ultimately prove to restrain competition incidentally, more 

than they enhance it. Certainly, law enforcement authorities 

must proceed carefully in evaluating these new developments in 

order to avoid frustrating the emergence of new, more efficient 

,. arrangements for delivering health care services. 

All of these developments lead me to conclude that Chapter I 

of the Commission's efforts in this area -- the clear-cut cases 

has come to a close. Chapter II -- the period of exploration 

in these new murky areas -- has just begun, and may take us in 

some new directions, necessitating even more sophisticated 

analysis, investigative techniques, and remedies. At this point, 

of course, I cannot predict what cases the staff will develop, or 

how the Commission will deal with these questions, or how I will 

ultimately cast my own votes. But I think that I can peer far 

enough into the crystal ball to identify three general areas 

4 



           

      

          

  

           

           

        

         

          

         

          

           

          

        

        

          

           

          
            

      

         
 

        
      

  
         

           
        

           

 



       

       

          

           

        

         

       

          

      

       

         

         

          

       

            

          

           

          

           

          

            

         

 

 



           

           

         

      

         

        

         

         

           

        

       

           

      

       

       

        

          
 

         
        

            
         

          
        

         
           

           
        
        
         

       
  

 



        
          

  

          

          

          

      

         

        

          

        

       

           

         

          

 

         

         

        

         

          

         
 

          
          

           

 



        

         

    

       

          

         

          

       

         

       

  

            

          

          

       

        

       

         

  

          

        

        

           

 
 



        

         

         

       

         

       

     

         

         

         

           

        

        

         

      

           

       

        

        

           

         

           

        

         

 



       

        

        

  

          

       

        

        

        

         

        

       

        

         

       

          

       

 

       

         

           

         
 

         

        

 



          

            

           

         

         

        

          

          

       

        

        

           

           

         

 

        

           

           

         

        

           

          

           

            

          

 



          

        

          

         

           

       

         

           

      

        

        

       

           
 

           

          
 

         

          

         

          

         

        

        

           

 



         

       

       

          

         

            

        

       

        

          

          

           

          

                    

        

           

        

           

          

           

           

  
        

           
      

 



       

        

            

       

           

          

        

         

            

         

         

            

          

        

          

        

           

           

           

         

           

       

          

        
 

         

 

 



           

           

           

 

 

       

           

         

        

         

      

       

         

        

         

         

         

        

          

           

        

         

         

        

        

        

 



        

        

            

          

           

           

           

     

            

         

         

         

         

        

         

           

           

         

           

          

        

          

          

           
 

     

 

 



           

          

       

          

 

        

     

          

        

         

        

      

        

         

        

        

        

      

        

        

       

        

        

       

        

   

 



       

       

        

          

      

        

         

        

          

        

       

       

        

         

          

           

         

         

       

       

       

           

       
 

         

 

 

 

 



        

   

 

 

         

          

           

       

       

     

        

       

        

          

           

           

       

         

          

          

 

          

          

           

           

 



        

          

         

         

  

 

           

          

        

          

         

            

        

        

          

          

        

         

         

      

       

 

 

 


